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MEMORANDUM
TO: Montgomery County Planning Board
VIA: John A. Carter, Chief SA()
Community-Based Planning Division
FROM: Callum Murrayé, 'I"Zam Leader, Potomac and Rural Area West (301/495-4733)

Community-Based Planning Division

SUBJECT: Report and Recommendations of the Ad Hoc Agricultural Policy Working
Group — Continuation of March 1, 2007 Work Session

This work session is a continuation of the Planning Board’s work session of March 1,
2007 on the Report and Recommendations of the Ad Hoc Agricultural Policy Working
Group. This memorandum summarizes the. Planning Board's position from March 1,
2007, on the four main themes identified by the Working Group - the Building Lot
Termination (BLT) program, the improved Transferable Development Rights (TDR)
program, sand mounds, and child lots. On the issue of child lots, this memorandum
outlines three options for the Planning Board and provides an expansion and
clarification of planning staff's recommendation of March 1, 2007. Where possible,
amendments to specific policy instruments are recommended.

Attachment 2 is a summary of all testimony received. Testimony received since
completion of planning staff's memorandum for the March 1, 2007 work session is
Attachment 3. A Planning, Housing and Economic Development (PHED) Committee
meeting to discuss the Report, including the Planning Board's comments, is scheduled
for March 12, at 2:00 P.M.

CHILD LOTS

The Numbers

Since 1981, 95 child lots have been created within 46 subdivisions in the RDT Zone.
This is an average of approximately two child lots per plan when a subdivision plan
contains child lots. Child lots represent 18 percent of the total number of lots created in
the zone. The best available information suggests that there are 99 RDT zoned
properties of at least 10 acres' that have not transferred ownership since January 6,
1981.2 Based upon the experience of the program to date, and under the previous
interpretation of the Zoning Ordinance, approximately 198 additional child lots could be
created in the Agricultural Reserve.

"A property smaller than 10 acres is not entitled to create a child lot.
2 0On January 6, 1981, a sectional map amendment was adopted that down-zoned land in the Agricultural Reserve
from one house per five acres to one house per 25 acres.
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Option One — Working Group Recommendation
The Working Group recommended that:

1. The maximum density of subdivisions with child lots be one lot per child in
addition to the base density allowed in the RDT zone.? For example, a property
owner with 100 acres and two children would be allowed six lots (two child lots
and four base density lots.)

(This has been the way the Zoning Ordinance has been construed for many
years.)

2. Additional written documentation and recordation at different steps in the
planning process be used to limit the use of child lots for improper purposes.

3. Substantial monetary penalties be imposed for violation of child lot requirements.

Option Two — Planning Board “Straw” Vote

On March 1, 2007, the Planning Board agreed that the total number of residences on a
parcel should in no case exceed one per 25 acres, whether developed with child lots or
market lots. Staff has two concerns regarding this. The thrust of the staff comments in
the staff report of February 26, 2007, was that property owners were entitled to either
the full development density, or the full child density, but not both. (See Option Three
for a full explanation.) Page 13 of the memorandum had typographical errors in the
third paragraph, for which planning staff take full responsibility, and should have read as
follows:

“Staff concurs with the Working Group that the County Council should amend the
Zoning Ordinance to clarify and make crystal clear the density provisions for child lots,
but recommends that only child lots be in addition to base density. While the number of
child lots permitted may exceed the base density, in no case should the creation of
market lots be allowed to exceed the base density.”

Staff is concerned that the Planning Board may have taken a position entirely due to
planning staff not clearly articulating the recommendation. Our second concern is that if
the County Council rejects the position adopted by the Planning Board, there is no
fallback position, and the current unjustified practices contrary to the intent of the Zone
may continue. Staff therefore recommends that the Planning Board consider Option
Three before taking a final vote.

If the Planning Board elects to confirm their current position, and the County Council
agrees, a zoning text amendment to the RDT Zone will be necessary. The text
amendment would include a similar provision to that provided in the Rural Zone
whereby the total number of Iots created from a parcel, including child lots, must not
exceed the density limitations of the Zone.

Sec. 59-C-9.74. (4) (iii) would be deleted. (Any lots created for use for one-family
residence by children of the property owner must not exceed the number of
development rights for the property.)

? See Comment 1 by Margaret Chasson, Nancy Dacek, Bob Goldberg, and Tom Hoffmann and endorsed by Jim
O’Connell and Comment 6 by Scott Fosler, paragraph C in Appendix II.
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The following language would be substituted: (The overall density of the property does
not exceed one dwelling unit per 25 acres in any subdivision recorded as of (insert date

of enactment.)

Option Three - Staff Recommendation

Option three is a less radical than Option Two and is favored by a large number of
organizations and citizens who provided testimony to the Planning Board. Under the
existing ordinance, a 100-acre parcel of property could theoretically yield 20 child lots if
vacant, or 19 with an existing farmhouse. (One per Development Right or every 5

acres.)

The following table illustrates the full range of possibilities and compares net lots under
how the ordinance has been construed in the past with the current staff
recommendation. In essence, for this size of farm, and if there are more than two
children, there will be no market lots (i.e. no longer would child lots be excluded from
maximum density calculations in reviewing plans of subdivision which include other lots
for development and sale). The base density can only be increased with the use of
child lots if all market lots are eliminated.

Sketch graphics are attached to illustrate examples of a 100-acre farm with 20 TDRs
and farmers with two and five children respectively. The sketches depict for each
example how the ordinance has been construed in the past and how staff recommends
it should be construed in future. For illustrative purposes, market lots are assumed to
be 25 acres or larger (except where a cluster is depicted) and child lots are assumed to
be 2 acres. In the example of a farmer with 5 children, where staff recommends no new
market lots, the cluster option is the only option depicted.

Child Lot Policy Comparison
Example of a 100-acre farm (with existing farmhouse) and with 20 TDRs.

Net Lots Under
Maximum |Net Lots Under Staff

Family Maximum| Market Historic Recommended

Members |[Child Lots Lots Interpretation Description Policy Description
Farm house Farm house

Farmer and 1 child lot 1 child lot

1 child 1 4 5 3 market lots 4 2 market lots
Farm house Farm house

Farmer and 2 child lots 2 child lots

2 children 2 4 6 3 market lots 4 1 market lot
Farm house

Farmer and 3 child lots Farm house

3 children 3 4 7 3 market lots 4 3 child lots
Farm house

Farmer and 4 child lots Farm house

4 children 4 4 8 3 market lots 5 4 child lots
Farm house

Farmer and 5 child lots Farm house

5 children 5 4 9 3 market lots 6 5 child lots
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Example: A 100-acre farm with 20 TDRs and a farmer with two children

Historic Interpretation - six lots

A: Three 25-acre market lots, two B: Clustered. Five 2-acre market
_2-acre child lots and one 21-acre lot and child lots and one 90-acre lot
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Recommended Policy - four lots
C: One 25-acre market lot, two D: Clustered. Three 2-acre market
2-acre child lots and one 71-acre lot and child lots and one 94-acre lot.
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Example: A 100-acre farm with 20 TDRs and a farmer with five children

Historic Interpretation - nine lots

A: Three 25-acre market lots, five

2-acre child lots and one 15-acre lot

T

Recommended Policy - six lots

C: One 90-acre market lot and
five 2-acre child lots

—— T ——— . S—

No new market
lots created
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B: Clustered. Eight 2-acre market
and child lots and one 84-acre lot
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D: Clustered. Five 2-acre child lots
and a 90-acre lot
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Discussion

The existing exemption for child lots involves only the dimensional requirements of the
RDT Zone. The purpose of the exemption was to permit a child that would participate in
the farming enterprise to reside on the land with the owner-parent without having to
subdivide off a full 25-acre tract, thus unnecessarily fragmenting the farm. The child lot
exemption was intended as a means of supporting agriculture, rather than a means of
subverting it.

Staff believes that it was never the intent of the framers of the language in the Zoning
Ordinance to allow one lot per child, regardless of the number of children, in addition to
market lots at full density. As the above table illustrates, this interpretation would permit
an owner with 5 children to have 9 lots with a density of one dwelling per 11 acres. This
is clearly contrary to the intent of the Zone with regard to density, fosters fragmentation
of agricultural land, and fosters development rather than farming. A recent subdivision
proposal before the Planning Board would have placed five child lots on 42 acres, and
retained the right to sell one additional market lot, all at a density of one dwelling per 7
acres. Another subdivision application, deferred indefinitely, would have created five
child lots in addition to a permitted three market lots on 80+ acres, with an average
density of one unit per 10 acres.

Precedent of misplaced administrative interpretation is not a justification for continuing
this practice, which discriminates against those with lesser procreative proclivity. This
issue should not be confined to which way to interpret the existing language, but how
fairly to address it in a way that ensures maintenance of a critical mass of farmland, and
in @ manner that ensures that houses built in the Reserve are supportive of agriculture
rather than inimical to its sustainability. As originally intended, the child lot provisions
serve a worthy purpose, and it is truly unfortunate that they have been subject to abuse.
Planning staff believes that the restrictions recommended by the Working Group will
severely limit improper use and recommends Option Three with the following
comments:

In order to limit the use of child lots for improper purposes, the Working Group has
recommended a series of limitations as follows:

e A child must own the child lot dwelling for five years; however exceptions
should be allowed for hardship cases such as those used in the Maryland
Agricultural Land Preservation Foundation (MALPF) easement program.
Staff recommends that the minimum duration of ownership be 10 years.

* A child must not lease the child lot dwelling or enter into a contract for sale for
five years, except the child may lease the child lot home to an immediate
family member.

Staff concurs, but recommends that ‘immediate family member’ be
defined and that subleases to non-family members not be permitted.

e A landowner may create only one child lot for each child regardless of the
number of properties owned.
Staff concurs.



* Each child lot should require the use of one TDR.
Staff concurs.

* A child lot may be created after the death of the landowner if the landowner's

intent was to create the lot and is established in writing through a will or other
document admissible in probate.
Staff believes that after 25 years, child lots should be created, or at least
applied for, before the death of a landowner. Staff does not recommend
that a significant land use decision hinge on the decision of a judge at
probate.

e A majority of the land on parcels with child lots must be reserved for
agriculture.
Staff concurs with the Working Group that this limitation requires
follow-up work, including the definition of ‘majority,” and the minimum
or maximum acreage requirement for child lots. This requirement would
limit the size or location of child lots on existing small properties.
Under the RDT Zone, the minimum acreage for any lot is 40,000 square
feet. Design standards are not typically applied to Euclidean Zones
such as the RDT Zone, although staff notes that they exist for the Rural
Neighborhood Cluster Zone in Sec. 59-C-9.574 (h). They could be
included in the Zoning Ordinance, in an updated Master Plan for
Preservation of Agriculture, or in a separate stand-alone document
similar to the Planning Board’s Environmental Guidelines.

* The record plat must indicate that the property contains a child lot. To this
end, the Planning Department must require a covenant to be recorded in the
land records at the same time the plat is recorded. The covenant should
contain a provision indicating that the house must be owned by the child for
five years after construction and may not be leased during that time. Violation
of the covenant should have penalties.

Staff recommends ownership for 10 years after construction.

* The building permit must be issued only in the child’'s name. The building
permit should not be approved until DPS has determined that the child has
signed an affidavit noting the limitations on ownership and leasing and
knowledge of the covenant.

Staff concurs.

e There should be substantial monetary penalties to discourage violation of

these requirements.
Staff concurs, with the caveat that monitoring and enforcement may be

problematic, particularly for occupancy.




e The Working Group supports confirmation of the provision in the Water and
Sewerage Plan allowing public water service to be provided but with
amendments to limit the applicability so that this provision would only be used
in limited circumstance. They further recommend amending the language of
the Water and Sewerage Plan to allow public water to child lots in the
following circumstances:

- When the child lot can be served from an existing, abutting water main
and service to the property would not provide the opportunity for service
to other RDT properties.

- When public water service can be provided in a manner that would not
prevent the future application for a State or County easement for farmland
preservation. Properties receiving public water are not eligible for State
easement programs or the BLT program as described in Chapter 4. This
could increase the appeal of residential development (at one house per
25 acres) over preservation through an easement program.

- We make this recommendation based on the assumption that there are
only a small number of potential child lots that would qualify for public
water under our recommendation. Once implemented, we recommend
the County monitor how many lots use this provision. If it appears that a
significant number of lots are being provided with public water, we would
urge the County reconsider this policy.

- We recommend the County Council approve any request for public
water to a child lot in the RDT zone by a majority vote. As the Council
gains experience with such approvals, it might consider permitting them
to be made administratively in accordance with clear criteria stipulated
by the Council.

Staff Comment

A conflict exists on this issue between the Ten-Year Comprehensive Water
and Sewerage Systems Plan and the 1980 Functional Master Plan for the
Preservation of Agriculture and Rural Open Space. The Master Plan
recommends denying “public water and sewer service to areas designated for
agricultural preservation that utilize the RDT zone.”* The Water and
Sewerage Plan provides, ‘community [public] water service may be provided
to support the subdivision of lots for the children of the owners of qualifying
properties.” Further, the Water and Sewerage Plan notes that “water service
in these cases is generally intended to be provided from abutting water
mains, although water main extensions can be considered where those
extensions are consistent with the requirements for large lot development...”®

* Functional Master Plan for Preservation of Agriculture, page 59.
5 Montgomery County, “Ten-Year Comprehensive Water Supply and Sewerage Systems Plan”, Chapter 1, § ILE.9
(2003).
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Although this situation is a comparative rarity, staff does not concur with the
Working Group’s recommendation. The conflict between the two documents
was noted in 2006 when Planning staff, using the 1980 Master Plan as a
guide, recommended denial of a water category change for approved child
lots, while Department of Environmental Protection (DEP) staff recommended
the opposite, based on the Water and Sewerage Plan and the existence of a
pre-1980 water main in the street abutting the lots.

The number of child lots that would qualify for public water under the Working
Group’s recommendation is likely to be small. The Working Group also
recommended that the County Council reconsider the policy if it appeared
that a significant number of lots were being serviced by public water. Staff
believes that following this recommendation could set up future policy
conflicts, as could the Water and Sewerage Plan statement that “water main
extensions can be considered where those extensions are consistent with the
requirements for large lot development...” Staff recommends following the
language of the 1980 Master Plan denying public water service to areas
designated for agricultural preservation.

Work Program Implications:

The County Council should authorize the Planning Board to update the 1980 Master Plan,
in consultation with major stakeholders. The Plan’s purpose would be to preserve
agricultural land and enhance farming viability, taking into account new agricultural trends.

Option One or Three —

o A zoning text amendment should be drafted that would clarify the Zoning
Ordinance and impose limitations on the use of child lots in the RDT Zone,
including examining follow-up questions of whether there should be a minimum
acréage or a maximum size, what specific circumstances should constitute a
hardship, and who should determine whether the hardship requirements are
satisfied.

. Explore requiring a covenant to be recorded in the land records when a child lot is
created specifying that a house on the child lot must be owned by the child for ten
years and must not be leased except to immediate family (to be defined).

o Research the potential number of child lots that could theoretically abut existing
water mains that pre-date the 1980 Master Plan.

SAND MOUNDS

Both the majority and the minority on the Working Group have recommended varying
degrees of limiting density by restricting the unfettered use of sand mounds. The
Working Group’s majority proposal would allow one sand mound per 25 acres for the
first 75 acres, then one for each 50 acres thereafter. The minority recommended one
mound per 50 acres. The issue, therefore, is not whether to restrict their use, but to
what degree.
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On March 1, 2007, the Planning Board recommended sand mounds be allowed under
the circumstances listed below, for a parcel existing as of December 1, 20086.

* Where there is an existing house and the sand mound would not result in the
development of an additional house.

* When it enables a property owner with approved deep trench system percs to
better locate potential houses to preserve agriculture.

* For child lots, if the Working Group recommendations related to child lots are
also adopted (e.g., ownership requirement). Sand Mounds will be approved
for child lots where they are approved under the zoning provision or approved
under the Agricultural Easement Program MALPF/AEP.

» For bona fide tenant housing. Sand Mounds will be approved for bona fide
tenant housing wherein the dwelling can never be conveyed from the parent
parcel.

» For any pre-existing parcel that is defined as an exempted lot or parcel in the
zoning regulations.

* For any permitted agricultural use under the zoning regulations (e.g., farm
market).

e For the purpose of qualifying for a State or County easement program
(including a Building Lot Termination program).

The Planning Board also recommended sand mounds in situations where sites met the
perc tests and dimensional requirements for conventional septic systems, but only to
serve agricultural housing and related commercial activities.

The Planning Board did not recommend sand mounds for properties where there has
been a significant investment in testing for sand mounds prior to the adoption of these
new restrictions.

On March 1, 2007, several Working Group members informed planning staff that the
first bullet above was intended to forestall splitting of parcels by deed to gain an
improper advantage in terms of numbers of sand mounds. As staff reads it, the above
is a list of special circumstances in addition to, and separate from, the Working Group's
main recommendation, which is as follows:

“We recommend one sand mound per 25 acres be permitted for the first 75 acres.
Beyond that, one sand mound should be allowed for every 50 acres of land. We further
recommend that these numerical standards apply to any future new technology for on-
site sewerage disposal. For any subdivision involving sand mounds, we recommend
Planning Department staff be required to determine whether the subdivision minimizes
fragmentation of agricultural land by locating buildings to preserve viable farmland.“

Planning staff suggests that, in the event that this recommendation is approved by the

County Council, applications for sand mounds be based on the legal status of the
property at the date of the County Council's resolution.
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The limited circumstances above constitute legitimate uses for sand mounds, but staff
has broader concerns, as follows:

The ability to use sand mounds or other alternatives to trench septic systems has had a
deleterious effect on the Agricultural Reserve. |f implemented, the recommendations of
either the majority or minority of the Working Group would exacerbate the situation by
facilitating residential development. The whole thesis of the Master Plan and RDT Zone
is to protect agricultural land for present and future farming. Simply put, the RDT is an
agricultural zone, and not a residential zone. The proliferation of sand mounds has
reduced the willingness to sell development rights for land that will not perc, and has
inflated speculative land values, raising expectations that every acre should be valued
at its development rather than agricultural value. This impedes the ability of new
farmers to purchase farmland and thus works against sustaining farming in the Reserve.
Real agricultural property values (in 2005 dollars) rose from just under $100 million in
1986 to approximately $450 million in 2005. These augmented market values offer
farmers significant incentives to dispose of their farms for development and put
additional strain on the purchase of agricultural easements.

The source of the problem is paragraph 2 of the Action section of Council Resolution
12-1503 of February 22, 1994, (Attachment 1) which, in part:

fe encourages the Department of Health to exercise flexibility provided for in the
regulation, and to explore with applicants ways in which particular site restrictions may
be dealt with to allow development allowed by zoning to be constructed.”

The same paragraph also requested that a statement attached to the resolution on the
regulation of sand mounds be considered when applications for sand mounds were
being reviewed. That statement of the Health Department Policy (attached) concluded
that:

“It is the purpose and intent of the Health Department to render friendly and helpful
assistance to citizen landowners to the end that they may use their property as
permitted by zoning laws provided there is no significant health risk.”

Staff recommends that Council Resolution 1 2-1503 of February 22, 1994, be amended
to remove paragraph 2 and the attachment. Determining the density of a subdivision is
not a function of the Department of Health or the Department of Permitting Services. It
is the responsibility of the Planning Board in the approval of subdivisions to ensure that
they are consistent with the Master Plan. While a subdivision must conform to the zone
in which it is located, the density limitations of the zone are not an entitlement, but an
upper limit, and each subdivision must conform to the Master Plan and meet any other
applicable regulations. While the resolution was probably not interpreted to amend the
Master Plan, that has been the net effect, and it presents an inconsistency in County
policy towards development in the Agricultural Reserve. To remove that inconsistency,
the resolution should be amended to conform with, and to be consistent with, the Master
Plan.
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Work Program Implications:

The County Council should authorize the Planning Board to update the 1980 Master
Plan, in consultation with major stakeholders. The Plan’s purpose would be to preserve
agricultural land and enhance farming viability, taking into account new agricultural
trends.

Work with DEP staff on amendments to the Ten-Year Comprehensive Water Supply
and Sewerage Systems Plan to bring it into alignment with the 1980 Master Plan for
Preservation of Agriculture, and to include the limited circumstances for the provision of
sand mounds.

Coordinate with County and Executive legal staff to research and determine changes in
laws or regulations needed to accomplish the report recommendations.

BUILDING LOT TERMINATION (BLT) EASEMENT PROGRAM

The goals and purpose of a BLT program are to reduce potential development and
prevent fragmentation of farmland in the Agricultural Reserve and to provide financial
incentives that offer an attractive alternative to development.

After discussion with several members of the Working Group and County and County
Council staff regarding criteria for eligibility, priority, compensation, funding and
procedures, the Planning Board concurred with all of the Working Group’s
recommendations regarding the proposed Building Lot Termination (BLT) easement
program.

Work Program Implications:
Explore potential for increasing commercial densities via TDRs in all future Master

Plans.

Create a new TDR program whereby owners of non-residential properties would need
to purchase buildable TDRs to increase density.

TRANSFERABLE DEVELOPMENT RIGHTS

On March 1, 2007, the Planning Board agreed that the identification of TDR receiving
areas would be studied in the context of the Annual Growth Policy as well as individual
Master Plans.

The Working Group recommended that the County Council enact the following changes
to the current TDR program:

 Distinguish between excess and buildable TDRs.

e Require TDR utilization for residential development in floating zone
applications/local map amendments.
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¢ Designate buildable TDRs for use in floating zones as well as in commercial
and industrial zones, central business district and research and development
zones with an equivalency to floor area ratio or square footage for their use.

» Clarify limitations on non-agricultural, non-residential uses (such as private
institutional facilities) where land is covered by a TDR easement.

* Reintroduce legislation to prevent property owners from selling all TDR
easements and subsequently developing a non-residential, non-agricultural
use on the property.

The Working Group also endorsed the following recommendations of the 2002 TDR
Task Force:

e Master plans should more aggressively seek to maximize the number of
receiving areas.

» If additional density is considered via rezoning not recommended in the
Master Plan, the use of TDRs should be part of the change.

e The County should work with local municipalities to establish inter-
jurisdictional TDRs to create receiving areas in municipalities.

e Eliminate the requirement in single-family zones and subdivision regulations
that receiving areas use 2/3 of the possible TDRs.

Staff Comment '
The County has placed more than 48,000 acres of land in the Agricultural Reserve

under TDR easement, yet the largest threat to the success of the TDR program is the
looming possibility that 1,850 additional residences will be constructed at a density of
one per 25 acres, using the 5" TDR typically withheld from the TDR market. At an
estimated value of between $175,000 and $500,000 in 2005, depending on septic
capacity, it is unlikely that these 5™ TDRs will be sold for use outside of the RDT Zone.

The Working Group has endorsed several recommendations made by the 2002 TDR
Task Force, and has recommended several changes to the current TDR program.
Planning staff concurs with all of these recommendations and has the following

comments:

The fundamental concept underlying the most successful TDR program in the nation is
that TDRs have sufficient value to buyers and sellers to sustain an active market to
accomplish preservation goals. The market should set the value of TDRs, and the market
should be made competitive by providing a sufficient number of receiving areas. There is
little or no market at present for TDRs, and considerable efforts need to be made to bring
supply and demand into balance for its eventual return.

TDRs are allowed in the following zones: RE-2, RE-2C, RE-1, R-200, R-150, R-90, R-
60, R-30, R-20, R-10, Residential Mixed Use Development (RMX-1, 2, and 3), Planned
Development (PD) and the Transit Oriented Mixed Use (TOMX-2/TDR) Zone.

To accomplish the goal of more receiving areas, TDRs would need to be designated as
either a residential receiving area or a non-residential receiving area in the applicable
master plan. For residential receiving areas, it would be appropriate to permit TDRs in
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the following selected commercial and industrial zones, such as C-1, C-2, C-3, C-4, C-5
and C- 6 and H-M (Hotel & Motel), R&D (Research & Development) and in the Industrial
I-1, 1-3 and I-4 Zones. These zones would also be appropriate for TDR non-residential
receiving areas with appropriate FAR or square footage criteria specified in either the
applicable Master Plan or Zoning Ordinance or both.

The Country Inn Zone and the Commercial Transition (C-T) Zone are not appropriate as
TDR receiving areas. The C-T Zone serves as a ftransition between low-density
residential areas and general commercial areas such as C-2 zoned land. The Country
Inn Zone is a specialized zone limited in location and is not appropriate as a TDR
receiving area.

Central Business District (CBD) Zones could also be included as either residential or
non-residential TDR receiving areas as these zones are served by mass transit, in
urban sections of the County and may be able to absorb additional development
capacity. Townhouse zones, (RT-6, 8, 10 and 12.5) would also be appropriate for
residential TDR receiving areas.

TDR requirements should be de-coupled from MPDU requirements where they are in
competition. For example, in certain mixed use zones, there are requirements for both
TDRs and MPDUs, and one can be maximized at the expense of the other. In the past,
some property owners have gained approval of subdivision plans which minimized
TDRs and maximized MPDUs, only to subsequently appeal to the Department of
Housing and Community Development for a reduction in MPDUs based on criteria such
as high condominium fees. Where these appeals are successful, there should be a
mechanism to proportionately increase the TDR requirement.

In the future, it may be necessary to adjust the allocation rate of one TDR per single-
family unit or two multi-family units to make transaction beneficial to both buyers and
sellers.

Work Program Implications:

The County Council should authorize the Planning Board to update the 1980 Master
Plan for Preservation of Agriculture & Rural Open Space, in consultation with major
stakeholders. The Plan’s purpose would be to preserve agricultural land and enhance
farming viability, taking into account new agricultural trends.

Amend the Zoning Ordinance and Subdivision Regulations as follows:

1. Amend the TDR program to require excess TDR receiving capacity in floating
zones;

2. Define an exchange rate for buildable TDRs in the research and development
zone, and certain commercial, industrial and mixed-use zones; and

3.  Eliminate the requirement that receiving areas use 2/3 of the possible TDRs.

Work with municipalities to develop an inter-jurisdictional TDR program.

Complete implementation of a tracking system to track use of all TDRs.
14



Submit an annual TDR report to the County Council.

Maximize the number of receiving areas identified in master plans (i.e. if a master plan
recommends additional density it should come from TDRs unless there is a compelling
reason not to use TDRs).

PENDING LEGISLATION

On December 13, 2005, ZTA 05-23 was introduced to require TDR easements to limit
future development of non-residential and non-agricultural uses (“non-agricultural” is
hereafter referred to mean all uses except residential and agricultural uses). In addition,
ZTA 05-23 would prohibit a property developed with a non-agricultural use from
participating in the TDR program. ZTA 05-23 has now lapsed.

The Working Group recommended that the Council introduce and enact legislation to
clarify in clear and direct terms the long-standing legislative intent that the development
of RDT-zoned parcels encumbered by TDR easements should be limited to single
family, and agricultural and agricultural-related uses only.

Staff concurs.

ADDITIONAL ISSUES

The Council’s resolution establishing the Ad Hoc Agricultural Working Group called for a
comprehensive review while also intentionally limiting the scope of the Group’s work to
the issues discussed above. The Working Group considered that a broader
comprehensive review of policies and laws related to the Agricultural Reserve was
necessary and suggested a range of issues that should be considered, including some
preliminary thoughts on right-to-farm legislation, education strategies, and design
standards.

The Working Group recommended that:

1. The County Council enact legislation that requires potential homebuyers of homes
in agricultural zones to be notified of laws that protect farmers from certain
nuisance claims.

2. The Council explore whether additional action is necessary if the number of
nuisance complaints increases.

3. In addition to disclosure, the County explore options to educate residents about
the importance of the Agricultural Reserve.

4. The Planning Department explore ways to prevent the fragmentation of agricultural
land by locating buildings to preserve viable farmland. Any strategy must maintain
owner equity and achieve the goal of preserving farmland. The Working Group
understands that there is tension between the Planning Department and property
owners on the issue of design standards and efforts to identify solutions must be
mindful of these tensions.
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5. The Planning Department should use the existing agricultural advisory groups to
help develop these strategies.

The Working Group concluded their Report with an expanded list of other issues
regarding zoning, tenant homes, rustic roads, and economic viability to be addressed in
any comprehensive consideration of the sustainability and vibrancy of Montgomery
County’s Agricultural Reserve.

Staff Comment

Staff concurs that each and every one of the above issues should be addressed
in a comprehensive study of the Agricultural Reserve, and recommends that the
most appropriate instrument be an update of the 1980 Master Plan for the
Preservation of Agriculture & Rural Open Space.

CM:ha: E:\Murray\AgPolRec3.mcpb

Attachments:

1. Resolution 12-1503, February 22, 1994, and Health Department Policy attachment
(pages A-1 — A-3)

2. Summary of Public Testimony (pages A-4 — A-18)

3. Public Testimony received since 3/1/07 (pages A-19 — A-37)

4 Final Report (page A-38)
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ATTACHMENT 1

Resolution No. 12-1503
-. Introduced: February 22, 1994
Adopted: February 22, 1994

COUNTY COUNCIL 3
FOR MONTGOMERY COUNTY, MARYLAND

By: County Council

Subject: Executive Regulation 28-93AM, On-Site Water and On-Site Sewage

1.

i
\

N

1.

Disposal Systems

Background

On January 21, 1994, the County Executive submitted Executive Regulation
28-93AM, On-Site Water and On-Site Sewage Disposal Systems to the County

Council.

Executive Regulation is processed under method 2 of the executive e
regulation process.

This regulation sets minimum standards for utilization of on-site water
systems and on-site sewage disposal systems for detached and semi-detached
residences, multi-use facilities and other egstablishments in Montgomery
County where community water and sewerage systems are not available.,

L3

The standards of State of Maryland regulations for On-Site Sewage Disposal
Systems (COMAR 26.04.02), and Water Supply and Sewerage Systems in the
Subdivision of Land in Maryland (COMAR 26.04.03), are met by these
regulations. COMAR 26.04.04, which pre-empts local regulations for well
construction, governs the construction of new wells; these regulations set
standards for existing wells to the extent that COMAR 26.04.04, Well

Construction does not.

The intent of these Regulations is to protect the public health and the
ground water of Montgomery County by providing adequate on-site potable
water supply and sewage treatment and disposal systems. Violation of
these standards can result in issuance of citations and civil or criminal

penalties.

The Transportation and Environment Committee reviewed this regulation on
February 7, 1994, and recommends approval.

Action

The Council considers that the prime purpose of this regulation is to

control the construction and operation of on-site water supply and sewage
disposal systems in a way that does not endanger public health or unacceptably
impact the environment.



2. Within the framework established by this regulation the Council encourages
the Department of Health to exercise flexiblity provided for in the regulation
and explore with applicants ways in which particular site restrictions may be
dealt with to allow development allowed by zoning to be ceastructed. In
particular the Council encoéurages the Department of Health to consider
requests for waivers from the requirement of a third septic absorbtion reserve
field in the Rural Density Transfer zone and to Brant such waivers when site
conditions indicate that this can safely be done and minimum mandated
absorbtion field areas are met. The Council also requests that the statement
attached to this resolution on the regulation of mound systems be considered
when applications for such systems are being reviewed.

3. The County Council for Montgomery County, Maryland, approves the following
resolution:

Executive Regulation 28-93AM, On-Site Water and On-Site Sewage Disposal
Systemg is approved.

This is a correct copy of Council action.

Kathleen A. Freedman, CMC

Secretary of the Council

#485/p1




Attachment to Resolution 12-1503
HEALTH DEPARTMENT POLICY

Mound Systems

The Health Department realizes that in the agricultural zones of the
County many property owners are not able to develop their land as permitted by
current zoning, because the soils range from marginal to unsuitable for
on-site, individual waste water treatment systems. Such land will not accept
liquids at a rate which makes it permissible to construct septic systems under

existing conventional tests and procedures.

In view of the foregoing, the Health Department has proposed amendments to
its Executive Regulations for on-site systems, which among other things,
include '"Mound" septic systems, as approved by the State of Maryland. as

conventional systems.

Procedures for '"Mound" testing must be as simple and economical as is
feasible. To this end, a survey site plat for a proposed site must be
submitted by a registered land surveyor. The landowner (or his agent) has the
option to first try to obtain satisfactory percolation tests in the locations
shown on the plat site submitted to and approved by the Health Department.
This is the same process followed for conventional testing.

In the event a favorable test result is not obtained, the landowner (or
the agent) may try other areas in the vicinity of the approved plan layout and
in the event such new test areas appear promising or satisfactory, the Health
department would be requested to conduct formal testing, which the Health
department will attempt to schedule as quickly as possible. An appropriate
site plan would be needed for the conduct of the tests, but an engineered and
surveyed plan is not required until testing is complete. The plan would be
submitted to the Health Department for approval. '

The purpose and intent of this provision is identical to the purpose of
the present practice as to conventional testing, that is, to eliminate the
need to have repeated and costly surveys for site plat layouts for each
_percolation test attempt after an original failure, and to require only one
additional final survey and certified plat after further testing has confirmed

an acceptable location.

It is the purpose and intent of the Health department to render friendly
and helpful assistance to citizen landowners to the end that they may use
their property as permitted by zoning laws provided there is no significant

. health risk.’

SMCK/cab
#475/p20



ATTACHMENT 2
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Contemporary Letter ATTACHMENT 3 Page 1 of 1

MCP-Chairman TR CEIVE
Larry Schaudies [LTS@surmont.com] ﬁ

From:

Sent:  March 01, 2007 7:22 AM MAR 01 2007
To:  MCP-Chairman 1 SFFICE O THE CHARMAN
Subject: Conceming the Ag Reserver Task Force Report PARK AMN!D'WPM?{%%OE‘(% %&T&%

21600 W. Offutt Rd.
Poolesville, MD. 20837
301-972-8800

Surmont Limited Partnership

February 28, 2007
mcp-chairman@mncppe.org
Dear Chairman Hanson and Commissioners:

My name is Larry Schaudies and I along with my wife Jo-Ann are Surmont Limited Partnership. A
partnership we created here at 21600 W. Offutt Rd. in the Montgomery County Ag Reserve to train and
board horses. We purchased this property in 1984 because it was in the Ag Reserve. The horse business v
operate here as Surmont LTD is our primary source of income.

I was surprised when the Winchester Homes development “Stoney Springs” was able to get approval for
development of an entire subdivision of McMansions based entirely upon sand mound technology. My
acres will be entirely surrounded by this development. I firmly believe that we must consider the spirit «
the master plan while interpreting it. Acknowledging that we all interpret things often to our own advant
it is my opinion that the spirit of the Master Plan regarding the Ag Reserve was to limit density throught -
mechanism of disallowing building when a traditional perc was not obtainable. My interpretation of the
Master Plan reference to alternative septic technology system is that alternative is being used as a noun
defining a choice between two mutually exclusive possibilities. It is not being used as an adjective
describing its proximity to traditional or established procedures. I do not support the position that the wo
alternative is meant to be interpreted simply as meaning that once any septic technology becomes
established and proven technology it can be used to develop in the Ag Reserve.

The bottom line is that we must decide in all honesty whether or not we want to keep the Ag Reserve. It
seems dishonest to make up all these distortions to get around what the Master Plan clearly intended. So.
we want the Ag Reserve or not? If not, then change the Master Plan. If we do want the Ag Reserve then
must follow the master plan and limit density. We are free to explore new mechanisms such as the BLT

proposal to address landowner equity. Let’s be honest with ourselves, cluster developments of McMansi
do not make sense in the Ag Reserve unless you truly do not care about the Ag Reserve and the Master P
which defines it. If that is your position, then work to change the Master Plan. Let’s not pretend we havi
while conveniently ignoring it.

Sincerely,

Larry and Jo-Ann Schaudies

03/01/2007




ON BEHALF OF ROBERT HARRIS/Ad Hoc Agricultural Working Group — Planning B... Page 1 of 2

MCP-Chairman ,Qﬂ ECEIVE D

FEB 25 20U/ |

From: dorothy.titman@hklaw.com on behalf of robert.harris@hklaw.com

Sent:  February 28, 2007 2:45 PM . OFFICE OF THE CHAIRMAN
To:  MCP-Chairman; MCP-Chairman g;*g,mﬂgmgma&% g
Cc: Carter, John; Murray, Callum

Subject: ON BEHALF OF ROBERT HARRIS/Ad Hoc Agricultural Working Group - Planning Board
Discussion - March 1, 2007

['apologize for the lateness of this e-mail, and for the fact that I was unable to testify at the hearing
on this matter last week, but I have a few comments regarding the sand mound issue that I hope you will
consider. First, although I am aware that some activists in the Agricultural Reserve are opposed to the
use of sand mounds, and to the recommendations of the Ad Hoc Working Group, there are many others
who favor their use. I am aware that the vast majority of people speaking at the hearing last week came
out in opposition for the discussions but the Working Group shows that there are many others, including
many long-time land owners and farmers, who support the use of sand mounds. The Working Group
fairly considered all perspectives and recommended an approach intended to address the various

perspectives.

Second, the data reviewed by the Working Group show that the alleged concerns about the use of sand
mounds are unjustified. Relatively few have been approved, those that have been have had little impact
on the Agricultural Reserve and those that have been built have worked effectively.

Finally, and perhaps most importantly, there is an important missing component from the Working
Group report. Just a few years ago, the County reviewed this same issue. In 1999, the County
Executive, at the request of Councilmember Dacek, established a Task Force on Septic Regulations.
The Planning Board also participated in those discussions. The Task Force, the Planning Board
Chairman and the Planning Director at that time, all recommended the use of sand mound septic systems
in the Agricultural Reserve because of their role in helping to preserve agricultural lands. The March
24,2000 memorandum to the Planning Board, for example, recommends mound systems as a "first
choice" septic disposal system in the Agricultural Reserve because they allow "for more creatively
designed subdivisions which would be far more protective of both Rural Open Space and our most
fertile farm field" (i.e. to enable clustering and the avoidance of development in prime agricultural areas
where all the normal percs may lie). In his July 8, 1999 letter to the County Council, Chairman
Hussman also indicated "the Planning Board supports the effort to achieve greater flexibility in septic
regulations for these property owners" [property owners who have problems achieving their allowed
density of 1 dwelling unit per 25 acres] and requested that septic policies be changed to provide more
flexibility. Although some individuals may now be working hard to prevent the use of sand mounds, |
do not believe their comments justify a complete reversal of documented positions from just a few years
ago or of the recommendations of the new Working Group.

02/28/2007
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MCPChairman .,_~___AME o k1

m- 0‘1:”2907" A

From: Ginny Barnes [ginnybarnes@)juno.com]

Sent: Margh 01, 2007 7:10 AM M?J&%%Tngrfoﬂm%u
To: MCP-Chairman : PARK AND PLANNING COMMISSION
Cc: ocemail@montgomerycountymd.gov; councilmember.andrews@montgomerycountymd.gov;

councilmember.berliner@montgomerycountymd.gov;
councilmember.elrich@montgomerycountymd.gov;
councilmember.ervin@montgomerycountymd.gov;
councilmember.floreen@montgomerycountymd.gov;
counciimember.knapp@montgomerycountymd.gov;
councilmember.leventhal@montgomerycountymd.gov;
councilmember.praisner@montgomerycountymd.gov;
councilmember.trachtenberg@montgomerycountymd.gov; ginnybames@juno.com

Subject: Ag Policy Task Force Report

West Montgomery County Citizens Association
Dear Mr. Hanson and Members of the Planning Board;

The Potomac Subregion is the western residential "green wedge" zoned as such to protect the
public drinking water supply and buffer the Agricultural Reserve, creating a transition between the
urban down county and our rural conservation lands. We know that development incursions into the
Agricultural Reserve have a domino effect that starts with sewer and water policy and the number and

type of lots allowed on any given parcel.

While sand mounds may be an approved septic use in residential zones, we know from experience
they boost the capacity to develop where there is an intention to limit development as has happened
here in the Potomac Subregion. They become a far more dangerous precedent when applied to the
Agricultural Reserve. We support strictly limiting the use of sand mounds to legitimate child lots or
failed septic systems. The 1980 Master Plan recommended against using alternative septic technology
such as sand mounds and the firm intent of that Master Plan to preserve family farming is endangered
by allowing such a use on Agricultural Reserve lands.

Further, we believe the use of child lots holds the constant potential for abuse and must have
parameters placed on such use to insure they function as intended. We support the establishment of a
residency requirement for child lots and placing caps on the number of such lots allowed. We commend
the hard work of the Ag Policy Report members but we cannot support their recommendations on these
issues.

Sincerely,

Ginny Barnes, Environmental Chair

West Montgomery County Citizens Association
10311 Glen Road

Potomac, Md. 20854

(301) 762-6423 -phone /(301) 762-9287 - fax

03/01/2007 @




Good afternoon Chairman Hanson and members of the Board and staff. My name is Anne Cinque
and I am here today to represent the Sugarloaf Citizens Association, a large and diverse group of
up-county residents. The Association very much appreciates the work of the Ad Hoc Group and of
the Planning Board for its time and concern for the Agricultural Reserve.

The Association’s Board addressed and voted on the Final Report of the Ad Hoc Working Group. 1
present today the results of the Board’s votes on the various issues. All of the opinions I express
were explicitly endorsed by the Board’s votes.

TRANSFERABLE DEVELOPMENT RIGHTS PROGRAM

The Board agrees with the recommendation for increasing TDR receiving areas to include
industrial, R&D, central business districts and commercial zones. It recognizes that this issue is
difficult and complex and will need research by the County to determine the impact on down
county receiving areas where adding density may become an issue.

The Board recommends that the County tighten up tracking policies and procedures.

The Board strongly supports efforts to implement the recommendations in the report.

CHILD LOTS

The Board supports the current law as written and thinks it should be enforced as to the law’s
original intent. BONUS DENSITY ON TOP OF CHILD LOTS SHOULD NOT BE ALLOWED.

The five-year residency requirement should be longer. There should be other regulations
imposed to prevent “flipping” of the property.

The Board supports the stand that the County must put into place an ENFORCABLE
MONITORING MECHANISM that is not complaint based.

The Board supports the stand that child lots could be created after death as long as the intent to
create the child lot is clearly documented in a will or other document accepted by the Court during
probate.

SAND MOUNDS

The Board endorses the remarks and rationale outlined in “Comment 2” (page A-8-A-9) of the
report. The comment states that the Functional Master Plan speaks strongly AGAINST
ALTERNATIVE INDIVIDUAL SEWAGE DISPOSAL SYSTEMS USAGE IN THE RDT
ZONE. The intent of the Master Plan is clear in its effort to use sanitation management tools to
limit growth in the RDT zone and this intent should be maintained.




BUILDING LOT TERMINATION EASEMENT PROGRAM

The Board maintains that, if the program is adopted, the County needs to develop standards
similar to existing State and County programs for use in considering landowner applications.
These standards should be based on those in existing programs such as the Legacy Open Space.

PENDING LEGISLATION

The Board feels strongly that the issue of impervious surfaces and PIF need to be reviewed and
new legislation drafted to address these issues in order to protect the Agricultural Reserve. The
Board supports the 15% limitation on impervious surfaces in the RDT zone. The Board is
AGAINST the adoption of the Ad Hoc Committee’s recommendation on this matter.

ADITIONAL ISSUES

AIR QUALITY

The Board is very concerned about the air quality issues. The Board recommends that the
burning of refuse or plant life or cutting of vegetation for purposes of building residences should
not be allowed. The Board also recommends that clear cutting of mature hedgerows or forests
should be subject to a review process, and that this requirement be well publicized and an agency
assigned to have full enforcement powers. The Board questions why this issue is not part of Rustic
Roads. :

EDUCATION ,

The Board strongly believes that there need to be education programs in place to support and
encourage both traditional and alternative farming in the Agricultural Reserve. The Board strongly
recommends that the County be tasked with developing a comprehensive economic development
plan for diversified farming in the Agricultural Reserve, Virginia has a program, which could serve
as a model for the type of diversity needed in the training of the agricultural extension agents. '

DESIGN STANDARDS

The Board believes that site-specific design standards should be in place as a means of
maintaining the viability of the land for agriculture. It is recognized that these cannot be “one size
fits all” standards.

TENANT HOMES

The Board believes that there should be new requirements to ensure that the ownership of
tenant homes is not transferred to individuals not employed on the farm. The Board recommends
that there should be a limit imposed on the number of tenant homes allowed and that this limit
should be dependent on the type of agricultural use.

&




MCP-Chairman

From: Glen Pearcy [gpearcy@comcast.net] -1/
Sent: February 20, 2007 2:31 PM /é; |
To: MCP-Chairman - .
Subject: Agncultural Policy Task Force Report E r[h E
' , \n
Dear Chairman Hanson and Members of the Task Force: ’ FEB 26 2007
I live in Bamesville, in the heart of the Agricultural Reserve. I am ollmnmnE10|F| THE CHAIRMAN
writing as one who firmly believes in the importance of this nationally EM‘FKAND HA?«##N%O%%&

recognized effort to preserve farming in Montgomery County. While I
grew up a city boy, I enjoy living in this rural part of the county,

and am thankful every day for the foresight our government had in
creating the Agricultural Reserve and preserving farming and open space
in Montgomery County.

The Ag Policy Task Force is to be commended for their hard work. The
report is a good first step in addressing the issues which threaten the
integrity of the Reserve. But in trying to structure compromises, the
task force sacrificed some fundamental principles that were established
over 25 years ago in the Master Plan, especially on child lots and on
sand mounds.

I do not support the Task Force recommendation for continued use of
sand mounds. Instead, we should adhere to the language and intent of
the 1980 Master Plan which allowed alternative septic systéms only for
legitimate child lots or failed septic systems. Sand mounds have
resulted in even more fragmentation of the land, contrary to the intent
of the Master Plan. Without contiguous swaths of farm land, there will
be no Ag Reserve.

I also believe in a residency requirement for legitimate child lots in
the Reserve to preserve farming or the family core, but a 5 year
residency requirement is not long enough to ensure that these lots are
not simply investment mechanisms. I understand there is a need for
balance between the landowners' equity and the intent of the zone to
preserve farm land and open space. According to the Master Plan, the
equity issue was to be addressed by the TDR (Transfer of Development
Rights) program. It makes sense to explore the BLT proposal as a next
step to address equity. However, the sand mound and child lots
recommendations made by the Task Force give undue priority to
development over preserving agriculture and are contrary to the 1980
Master Plan.

[ appreciate your hard work and know you want the same as I do, the
preservation of farm land and open space in Montgomery County. May you

have the wisdom to meet those goals.

Sincerely,




Glen Pearcy

21900 Beallsville Road
P.O. Box 63
Barnesville, MD 20838
gpearcy@comcast.net
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MCP-Chairman /%; 1‘)/

From: Leedyt@aol.com E n w {5
Sent:  February 28, 2007 4:56 PM )
To: MCP-Chairman FEB 25 2007
Subject: Urge Longer Child-Lot Holding and Stricter Sand Mound Policy
OFFICE OF THE CHAIRMAN

THE MARYLAND NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

February 28, 2007

The Maryland-National Capital Park & Planning Commission
Montgomery County Planning Board

8787 Georgia Avenue

Silver Spring, MD 20910

Via e-mail to: mcp-chairman@mncppc.org

Subject: Urge Longer Child-Lot Holding and Stricter Sand Mound Policy

Dr. Hanson and Members of the Planning Board:

The Policy Working Group is to be commended on the Final Report Of The Ad Hoc Agricultural
Policy Working Group — it contains thoughtful and insightful recommendations. However, I believe
that the report strays from the intent of the 1980 Master Plan on the issue of sand mound technology
(“alternative septic systems™). As it stands, land in the Agricultural Reserve will be lost to
development through the use of sand mounds as described in the Report. As I understand it, the
Master Plan made provision for sand mounds only for legitimate child lots or those systems that were
in place and failed in use. This should continue to be the policy of the Board.

In addition, the Report recommends a child must own the child lot dwelling for five years. This is not
a long enough period of time to discourage the use of the land as a simple investment for the future. A
time period of at least 10 years would be more appropriate to help preserve the land for agricultural
use. I would recommend that the Board consider a longer time frame for the ownership of child lot.

I'hope that you will take these comments to heart. The Agricultural Reserve continues to be a

successful experiment in striking a balance between public benefits by the use of private markets. We
must continue to protect the approximately 40,000 acres of Reserve if future generations are to benefit

from this experiment.

Thank you for your attention to this matter.

Thomas and Kathryn Leedy
/s/

15720 Comus Road
Clarksburg, MD 20871

02/28/2007
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MCP-Chairman

From: Annets1@aol.com
Sent:  February 28, 2007 10:25 AM
To: MCP-Chairman

OFFICE OF THE CHAIRMAN

Subject: Ag. Policy Task Force Report THE MARYLAND NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

/,Qﬂy ECEIVE

FEB 28 2007

Dear Chairman Hanson and Planing Board Members'

My name is Anne Sturm and | have lived on Peach Tree Road near Barnesville since 1969. | am writing to thank
you and the Ag. Policy Task Force for all your hard work in reviewing the development policies for the Agriculture
Preserve and to express my thoughts on some of the proposals.

I urge you to not change the child lot provision using the "bonus density" recommendation. There should be a
cap on the number of child lots. If a farmer has 5 children, then he gets 5 child lots regardless of his acreage. If a
farm family owns multiple parcels of land, they should only get one child lot per child period.

I do support the idea of having child lots be still in effect after death, providing the owner mentions it in their will.
I personally felt a great pressure to decide what to do about my three child lots. You never know what paths your
children will follow. In this area, | can picture a child having a full career in the government and then deciding they
want to "come home" and start a truck farm. By having the child lot die with the original owner, one prevents this
type of second or third career plan. And then one might ask, well the child can live in the original farm house. But,
if one has three children and only one wants to farm, there is the equity issue. By letting the owner place intent in
the will, one is able to work out what individually satisfies each farmers unique family situation.

Please keep the sand mound policy faithful to the 1980 Master Plan. The only time | would like to see Sand
Mounds used is when another one of my pet hopes could be put into practice. | dream of the Ag. Preserve
always "looking" like an area where farming is going on. The VISTA would be CROPS as the vista in Hilton Head
is still LIVE OAKS. We are losing the vista because of clustering. A development on farm land will put five
houses on the front-road side of a farming parcel. The rest of the land (out of view) is kept in farming. This is a
terrible loss. Please consider doing some kind of fiscal policy that would encourage (even require) that where
possible the "development” will be out of site and the vista will be the agricultural land. This is more expensive for
the developer (a tax break should help here) but the end result is better for privacy for the development and
scenic soul food for the people passing by. If the "out of sight" land does not perc- and the road side land does
perk, this is the one time that | would like to see Sand Mounds permitted. Otherwise, we lose completely.
Development will take place where it "percs”-- and the vista is destroyed by houses blocking the view of the open

land.

| would urge you to explore the BLT proposal to address the equity issue. There should be more study to
determine if this is feasible for receiving areas in commercial, industrial zones. The question must be asked -- is
the county too densely built as it is? Study must go into answering this question. If infrastructure cannot support
the existing development, one cannot pile on more. If the answer is that we have too much density in all receiving
areas, another solution must be found to replace the TDR policy.

Thank you for your consideration and time.

Sincerely,

Anne T. Sturm
P.O. Box 341
Barnesvillle, Md. 20838

02/28/2007



MCP-Chairman

From: e NV E e E IVE

To: MCP-Chairman

Cc: Perry2845@aol.com

Subject: Ag Policy Task Force Report FEB 27 2007
OFFICE OF THE CHA!RMAN

Dear Chairman Hanson and Commissioners, &Hgﬂﬁgﬂ%ﬁ?&%ﬁg&

My name is George O. Kephart. I live at 18200 Beallsville Road,

Poolesville, Md. on a 135 Acre farm. When the Ag Reserve was adopted in
1979, I was the Commissioner who cast the deciding 3 to 2 vote in favor much
to the displeasure of the real estate and some farm interest who were

present. Actually because I lived on a farm and was affected by the vote, I
had to get a ruling from the Generasl Counsel before I could vote. Happily

he said I could vote.

I have been very proud of that vote ever since. The Ag Reserve has become
to have national significance and to be a treasure for Montgomery County.
The Ag Policy Task Force is to be commended for their excellent report.
They have obviously worked very hard and carefuilly.

Unfortunately there are several items where they have gotten away from the
intent of the Board when we adopted the plan. Child lots were clearly
intended to be for the purpose of preserving farming in to future
generations. We wanted to make it possible for children to stay on the
farm. We did not provide for child lots so that they could be exploited as
additioonal development in the Reserve as some land owners have done. I
think the Task Force recognized this but they have not put enough
restriction on their use. Five years is too short time to require ownership

before selling.

At the time we adopted the plan sand mounds and other alternative sewage

systems were still being studied by the County and had not been approved for

use. I well remember the battle we had to get sewage at Little Bennet Park.
But I am sure the intent of the Board was that alternative syatems were

only to be used in emergency situations and for child lots. We were

certainly not intending for them to be used to provide for development of

the Reserve. I do not think the Task Forces plan to allocate sand mounds on

an acreage basis is a good idea and should not be adopted.

One of the most important coniderations in any planning for the Reserve is
Item 5 of the Task Force General Principles - Fragmentation of farmland
should be avoided. Contiguous areas of farmland are desirable [ would say
essential] for traditional agriculture. Please keep this in mind when
thinking of sand mounds or other alternative systems.

Thank you for your time.

Sincerely,



George O> Kephart

With tax season right around the corner, make sure to follow these few
simple tips.
http://articles.moneycentra].msn.com/Taxes/PreparationTips/PreparationTips.aspx?icid=HMF ebtagline
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MCP-Chairman
From: Emily Mintz [mintz@cavtel.net] /Xy \’) E @ E " M E

Sent:  February 27, 2007 11:10 AM

To: MCP-Chairman kB 27 i
Subject: Make sure the Agricultural Reserve rules will protect it OFFICE GF THE CHAIRMAW
THE MARYLAND NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

Dr. Hanson,

As you review the recommendations for the future of the Ag Reserve, please continue to bear in mind its original
purpose. From its inception, the Reserve was to promote family farming, reduce development, and contain sprawl
in the parts of the county that have infrastructure to support it. It is critical to guarantee that any new policies or
regulations do not have “back door” loopholes that can be used to undermine those goals.

Two of the proposals from the Task Force may have that undesired effect.

1. Sand mound septic fields have been used (and would be in the future) to create development in areas that
were not intended to support it. This methodology must be prohibited in the Ag Reserve unless it is used to
replace an existing failing system.

2. Child lots are intended to maintain family units on family farms, with long-term use as the goal. Five years
is not, in any real estate sense, considered long-term. The child lot exceptions must require true long-term
residency for the family member. There should be a limit on the number of child lots permitted, and there is
no rationale for granting any kind of additional density or marketable subdivision as part of the child lot

exception.

Itis well known that, given an opportunity, development will follow any opening provided. Please ensure that
loopholes are not available to the development community or to the owners of acreage (who have the TDR
program to compensate them for their economic issues) so that our valuable open space can be preserved.

Emily Mintz

6712 Sulky Lane

North Bethesda, MD 20852
(301) 468-8818

02/27/2007 @



TO: Chairman Royce Hanson and the Planning Board
RE: Loss of Agriculture and Other Problems with the Master Plan Process

FROM: Alyce Ortuzar, Ashton/Sandy Spring Civic Association

In my February 22 testimony before the Planning Board, I alluded to problems the
Ashton/Sandy Spring Civic Association encountered during the Ashton/Sandy Spring
1998 Master Plan that really represent most of what is wrong with the master plan
process. I would like to elaborate on those problems and how they relate to preserving
agriculture, vital natural resources, and affordable housing in the county.

Our 1998 Master Plan includes most of what a consensus of the community did not want
and little of what the community said were important quality of life factors. Developers,
who are land speculators, had many seats at the table and disproportionate influence,
when is it questionable whether these land speculators should be at the table at all.
Speculators who invest in stocks receive no such privileges or preferential treatment in
relation to the entity/company/product they have invested in.

Community testimony submitted to Park and Planning documents opposition to most of
what is in that 1998 master plan. P&P staff, especially Margaret Rifkin, were especially
accommodating to developers, and displayed no appreciation for affordable housing,
local agriculture, and vital natural resources such as roadway trees, open space, rural
attributes, and natural vistas.

Older affordable housing in Ashton and Sandy Spring continues to be rezoned
commercial or torn down, and so many trees the community fought to preserve have been
removed along Route 108 and New Hampshire Avenue. We are losing trees throughout
the County at an alarming rate. These P&P policies reflect an arrogance and ignorance
that are unacceptable. The so-called Ashton Mall is completely inappropriate for that
community and site, and represents battles residents should never have to engage in and

certainly not lose.

Currently, there is a rezoning request for an older beautiful home on Route 108 near
Bentley Road in Sandy Spring, certainly more affordable than building a new home. The
request is to replace the home with a school. That is an inappropriate use for that
property, and the permission from P&P to rezone and destroy these older homes needs to

stop.

Alyce Ortuzar

P.O. Box 312

Ashton, MD 20861-0312
(301)774-6617
farmparity@starpower.net



TO: Chairman Royce Hanson and the Planning Board

Testimony Presented to the Planning Board on February 22, Opposing Sand Mound
Recommendations in the Agricultural Policy Working Group Recommendations

My name is Alyce Ortuzar. I have lived in the Ashton/Sandy Spring area for eighteen years. | am
a medical and social science researcher, writer, and editor. My comments focus on opposition to
sand mounds in the Ag Reserve and elsewhere in the County.

As Resource Preservation Chair of the Ashton/Sandy Spring Civic Association, the use of sand
mounds in Ashton directly eliminated agriculture, despite efforts by a majority of residents
during our last master plan (1998) to preserve the agriculture that remained. The evidence is
irrefutable. Sand mounds permitted residential development on ag land that did not perc and that
would have remained agricultural, but for the permitted use of sand mounds, which resulted in

rezoning the ag land residential and developing it.

Research documents that agriculture, especially sustainable agriculture, is a revenue enhancer to
local and state coffers and generates tertiary economic spin-offs, such as small scale slaughtering
and processing opportunities that create decent paying jobs. Expanded on-farm processing
opportunities also dramatically increase profits to farmers that then strengthen communities and
government revenue streams. Agriculture returns more in revenue than it requires in
infrastructure. Residential development does not pay for itself and drains resources, requiring

enormous infrastructure expenditures.

County Council supporters of the sand mound legislation characterized it as beneficial to
agriculture. Yet I could not find the word agriculture anywhere in the legislation. What were they
thinking? The legislation is a blank check for developers and should be repealed. Sand mounds
eliminate natural mechanisms that balance the preservation of natural resources and agriculture.
Anyone who really values the contributions and importance of agriculture should oppose sand
mounds. There are superior alternatives to failing septics that do not accommodate increased
density or development. One such company is in Westminster. As a Board Member of the
Maryland Organic Food and Farming Association, I have spent a significant amount of time
studying and participating in on-site visits to view many of these twenty-first century
technological innovations. The EPA Web site has numerous examples of these options.

[ was also stunned to find so many permitted nonagricultural uses in the legislation creating the
Ag Reserve. What were the policy makers thinking? That legislation should be rewritten to
eliminate nonagricultural uses. Any services a consensus of the ag community agrees should be
permitted, should have serious restrictions, such as the size of impervious surfaces.

['urge the Planning Board to take into consideration all of these important criteria when arriving
at final recommendations for the ag reserve and for agriculture elsewhere in the County. Thank

you.

Alyce Ortuzar
P.O. Box 312

&



MCP-Chairman

From: Hart, Amy [Amy.Hart@montgomerycountymd.gov]
Sent:  February 28, 2007 2:01 PM

To: MCP-Chairman

Cc: Conlon, Catherine; Wong, Stan

Subject: FW: Ag Policy Task Force

Dear Chairman Hanson,
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I would like to provide you with some additional background information regarding the use of sand
mounds from the County's experiences. Sand mounds have been studied and used across the nation
since the 1970's and there are no documented sand mound failures in Montgomery County. In addition,

the State of Maryland Annotated Code of Re
sand mounds as conventional technology.

gulations and the County Executive Regulations recognize

Please see the attached document that outlines some general information on sand mounds for your use.

Amy Hart, Manager

Montgomery County Department of Permitting Services

Well & Septic Program

02/28/2007



SAND MOUND SEWAGE DISPOSAL SYSTEMS

A sand mound is an on-site sewage disposal system that is elevated
above the natural soil surface in a suitable sand fill material. A gravel filled
bed is constructed in the sand fill and effluent from a dual compartment
septic tank is pumped into the gravel bed through a pipe distribution
network. The effluent then trickles down thru the sand. The sand serves to
filter the eftluent very effectively. A grassed soil covering is then placed
over the sand. The result is low, flat, rectangular “mound” on the property.
The average size mound is 33 ft. wide x 90 ft. long x 4.5 ft. in height.

Sand mounds are used commonly throughout the state and the nation.
Maryland began to explore the use of mound systems in the early 1980°s.
Some previous experiments with mounds, including several systems built in
Montgomery County in the late 1970’s, showed promise over older,
traditional, underground “trench” systems. These mound systems could be
placed on properties with adverse soil conditions, such as shallow bedrock
or perched water tables, and still function satisfactorily. By 1985 the
Maryland Department of the Environment was publishing guidelines for
sand mound construction. Formal inclusion in the State of Maryland
Regulations (COMAR) as a conventional sewage treatment method, was

accomplished in 1986.

Sand mound use in Montgomery County began in the very late 1980°s
with a few established properties as repairs for failing existing systems.
Initially, there were no proposals to subdivide properties using sand mounds.
In 1994, the County’s Executive Regulation, dealing with sewage disposal,
was revised and sand mound requirements were included. The State protocol
for testing, design, and construction was adopted with little change.

The mound system can sometimes be used to overcome site
limitations which would preclude the use of other traditional, underground
trench type sewage disposal systems. Such site limitations include high
water tables and shallow soils over bedrock. Sand mound systems cannot be
approved for all sites, the requirements for slope, permeability, and other
design features have to be satisfied. However, there are properties that can
develop using mound systems that could not be developed using
conventional underground “trench” systems.

&



The “track record” with mounds has been excellent. The success rate
for mounds is at least as high as it is with underground systems. Among
those properties that have been tested, approved, and constructed in
accordance with the current requirements there are no documented failures.
This includes approximately 40 mound systems constructed for new

dwellings.

Further, it is widely accepted that mound systems provide a better
level of treatment for the septic tank effluent over traditional trench type
systems. This occurs primarily by virtue of the filtration effect of the sand
above the soil. The sand provides a medium where millions of aerobic
bacteria grow which have the ability to digest sewage effluent very
effectively. In addition, the application of the treated effluent at the level of
the topsoil makes maximum use of the available soil for further renovation.
Sand mounds represent a valuable and important step forward,
environmentally, in the treatment of septic effluent.

The disadvantages of the mound system include costs and aesthetics.
The average cost of mound systems constructed in the county is $20,000-
$25,000. Some owners my find this system aesthetically objectionable due
to the construction of the mounded area in the yard.

Sand mound installation is a highly regulated activity. Sand mound
engineering plans are detailed and site specific. Sand mound systems are
reviewed and permitted and inspected by the local County government
agencies throughout the State. Sand mound contractors must pass a State
approved course on their installation. A good reference on sand mounds is
the “Design and Construction Manual for Sand Mound Systems” published
by the Maryland Dept. of the Environment.

Maintenance of sand mound systems is very similar to that of
traditional septic systems. The septic tank should be pumped every two to
five years depending on use. The pump system will need repair and/or
replacement approximately every 5-10 years.

&
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MCP-Chairman -
ECEIVE
F : RUDOLPH GOLE [rudygol .
rom [rudygole@msn.com] &\7/

Sent:  February 27, 2007 8:13 PM FEB 5 2007
To: MCP-Chairman  OFFICE OF THE CHAIRMAN
Subject: AG RESERVE THE MARYLAND NATIONAL CAPITAL

PARK AND PLANNING COMMISSION

I am a retiree of the M-NCPPC. I live in the heart of the Ag. Reserve. Please continue to protect
this vital open-space area. In particular, you must not allow the sand mound septics to provide
development in the Ag Reserve.

Rudy Gole, Poolesville

02/28/2007 @
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"' OFFIGE OF THE CHAIRMAN
i THE MARYLAND NATIONAL CAPITAL
PARK/AND PLANNING COMMISSION

MCP-Chairman

From: Ellen Pearl [pearljam@erols.com] G
Sent:  February 27, 2007 5:58 PM | &_\

To: MCP-Chairman -
Subject: Task Force Report Cornment

Dear Mr. Hanson. .
The sand mound and Vhild Tors recommendations made by the Task Force give unduce priority to
development over presernving agriculture and are contrary to the 1980 Master Plan. I am against any
turiher developments that would impact vour original intention of the conservation and preservation of
our Sacred Places. Thank you.

Yours sincerely.

EHen Pearl a

15500 Comus Road

Clarkshurg, MD

301-972-4554

02/28/2007 I
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Montgomery County’s
Agricultural Reserve -
Generalized Location
of RDT Zoned Land




INTRODUCTION AND
SUMMARY OF RECOMMENDATIONS

I. INTRODUCTION

In 1981 the County Council established Montgomery County’s Agricultural Reserve to preserve
farming, provide open space, and protect the environment. The County’s Functional Master Plan
for the Preservation of Agriculture and Rural Open Space limited residential development in
nearly one-third of the County in order to achieve these goals. The Agricultural Reserve was
visionary and bold at that time, and we believe that the Council’s goals behind establishing the
Agricultural Reserve remain entirely valid today. The Agricultural Reserve is regularly cited
throughout the United States as the country’s leading model for agricultural, open space, and
environmental preservation.

Over the ensuing quarter century, Montgomery County has changed enormously, in population
size and diversity, economic activity, and land use. The Agriculture Reserve, meanwhile, has
succeeded in preserving agriculture in the County. The mix of agriculture, to be sure, has
evolved. For example, dairy farming has dwindled while specialty farms have increased in
number and value. This evolution has only confirmed that agriculture can be preserved as an
integral part of a modern, vibrant, and diverse metropolitan region. Over this same period,
public awareness of environmental issues and threats to natural resources has grown
exponentially, so that today the Agricultural Reserve is widely viewed as an environmental oasis
in a sprawling metropolitan area. Citizens not only recognize the intrinsic value of agriculture,
but the extraordinary benefit of preserving open countryside for every citizen to enjoy and
experience, and of an environmental asset that helps preserve the healthfulness of our water
supply and of the air we breathe. There seems to be a broad consensus throughout Montgomery
County that the Agricultural Reserve is worth preserving and sustaining.

At the same time, the Agricultural Reserve is under stress. Especially since the turn of the
century, pressure for residential development in the Reserve has increased. This is not
surprising, given the amount of open acreage it encompasses and its uniqueness in the
metropolitan area. The viability of the Agricultural Reserve, and perhaps its very survival, is
threatened by extreme development pressures, proposals for new interstate highways, and
increasing land values in the greater Washington metropolitan area. While public support
appears to remain favorable, there are concerns that many citizens of the County, especially
those who live in more distant urban areas, are not fully aware of the importance of the
Agricultural Reserve to the life and character of Montgomery County. These mounting stresses
are reflected in the increasing number, complexity, and emotional intensity of debates before the
Council and Planning Board regarding appropriate public policies for agricultural preservation.
For example, sanitation policy (including whether and when to permit sand mounds in lieu of
traditional trench sanitation systems), the viability of the Transferable Development Rights
(TDR) program, and the ambiguity of the child lot zoning exception, have all recently come

before the Planning Board or Council.‘



In response to these trends, the County Council appointed the Ad Hoc Agricultural Policy
Working Group in April 2006 to “provide comprehensive advice on ways to ensure the long-
term protection of the Agricultural Reserve and preservation of our agricultural industry.” In
particular, the Council charged the Group with addressing a cluster of specific and inter-related

issues by performing the following tasks:

e Undertake a thorough review of pending and potential legislation concerning the Rural
' Density Transfer (RDT) zome, the child lot program, the proposed Building Lot
Termination program (BLT), uses of sand mound technology, and technical tracking and
use issues associated with the TDR program;
e Assure that this review provides a clear understanding of how the individual proposals
' interact with each other and considers the potential for unanticipated negative
consequences; :
Proceed in a way that respects the concerns of all stakeholders; and
Update the Council on its progress and submit a final report to the Council within

calendar year 2006.

The 15 members of the Group represent very different backgrounds and philosophies about the

Agricultural Reserve and property rights. We are farmers, property owners, representatives of
organizations, former elected officials, and citizens. Even with these differences, however, we
share both a belief that the Agricultural Reserve is valuable to all the County’s citizens and a
common interest in preserving agriculture in Montgomery County. This positive approach
created a productive and conciliatory environment in which we sought consensus on creative and
practical solutions to difficult problems. Part of the process of finding common ground led us to
identify principles on which all members could agree, and which provided the underlying
rationale for our recommendations.! These principles include the following:

GENERAL PRINCIPLES

1. The economic viability of the agricultural industry is critical to the preservation of the

Agricultural Reserve.

2. The open space and environmental protection goals of the Master Plan are unlikely to be
achieved unless we can sustain the health of agriculture.

3. Agriculture in the County has and will continue to evolve and requires an environment
that recognizes that fact.

4. The equity farmers hold in their property is not only important to them personally but an
important asset for their businesses, and consequently an important factor in the success
of the agricultural industry in the County.

5. Fragmentation of farmland should be avoided. Contiguous areas of farmland are
desirable for traditional agriculture.

6. If the Agricultural Reserve is to survive permanently, policies must protect both farming
and farmland, while fostering a deep commitment to stewardship that looks beyond

current generations and current landowners.

! See Comment 3 by Wade Butler, Pam Saul, Drew Stabler, William Willard, Bo Carlisle, and Jane Evans in
Appendix II.



We applied these principles in developing our recommendations in a consistent manner. For
example, in order to protect the equity and business viability of farmers, we concluded that any
new program or policy to discourage development must be evaluated in terms of its impact on
farmers’ financial viability. This would mean that programs that provide equity in lieu of
development (such as building lot terminations or transferring development rights in exchange
for payment) are an important means of preserving this equity. To successfully implement such
programs, the County government should identify options for funding them either through the
public sector (e.g., farmland preservation tax, general obligation bonds) and/or through the
private sector (e.g., through an enhanced TDR program).

While we focused on the specific cluster of tasks given us by the Council, we also examined a
few additional issues, including whether there is a need for right-to-farm legislation, design

Agricultural Reserve, both to understand comprehensively the specific and interrelated tasks the
Council assigned us, and to build a checklist of issues that other entities will need to address if
the Agricultural Reserve is to survive and flourish,

The Group worked hard to achieve consensus, which was possible on most issues we addressed.
Our recommendations do not always reflect an ideal solution from any one member’s
perspective, but in all but one case offer proposals that are generally acceptable to the entire
Group. Our intent was not to paper over important differences, but rather to acknowledge them
and attempt to find a consensus position that respected each individual position while best
addressing the goals of the Agricultural Reserve. For example, the issue of clarifying the
acceptable uses of sand mounds proved to be especially challenging, as it brings into sharp relief
the debate between different perspectives which are difficult to reconcile. Some Group members
believe that sand mounds offer an alternative method of private sewage treatment that was not
envisioned by the County Council when it created the Agricultural Reserve. Other Group
members believe that sand mounds are an entirely legitimate form of sanitation technology
whose use should not be restricted. Still others believe that the Master Plan intends to limit the
use of alternative individual systems; such as sand mounds, to special circumstances and that
sand mounds should not be allowed to increase residential development in the Agricultural
Reserve. Our intent for each issue was to clearly define the factual background, the policy
options, and the differences in perspective, as well as the position taken by the Group.
Dissenting opinions and comments are indicated by footnotes in the text and are included at the
end of the Report in Appendix II. Comments by Group members referencing specific
recommendations or statements in the Report are indicated by footnotes in the relevant chapter
while general comments are indicated by footnotes in this Introduction:

Notwithstanding our clear and acknowledged differences, we all strongly support the continued
protection of the Agricultural Reserve and the future of farming in the County. Collectively, we
believe the Group’s recommendations will better protect the Agricultural Reserve, while not



KEY THEMES

If implemented, we believe our recommendations will accomplish the following:

o Allow the continued use of child lots intended for the children of farmers (but with
stricter assurance that those lots will be owned by the children of the property owner, and -
will not prevent future use of a significant portion of the property for farming);

Limit the use of sand mounds, decreasing their potential use by as much as one-fourth;
Create a BLT easement program to create an incentive to further reduce residential
development in the Agricultural Reserve while providing an acceptable level of equity to
property owners, giving them the resources that may be needed for farm investment; and

e Improve the TDR program, including expanding it to commercial and industrial zones
(including Research and Development zones), mixed-use zones, and floating zones, and
creating a non-residential use component to, among other things, help support the BLT

easement program.

The Council asked for our advice on the interaction among the specific cluster of issues they
asked us to address. We believe our recommendations on these issues form an integral package
that needs to be viewed, and should be implemented, in its entirety. The recommendations
attempt to strike a balance by reducing the total amount of development possible in the
Agricultural Reserve, while at the same time creating new opportunities to compensate
landowners for further limitations on development. For example, we strongly believe that
funding of the BLT easement program, which would compensate property owners as an
incentive to enhance agricultural preservation and prevent development, is critical as an offset to
the restrictions we recommend for sand mounds. The BLT easement program, moreover, could
significantly reduce the use of sand mounds.

We caution, however, that this important but limited cluster of issues also needs to be placed in
an even broader context that accounts for still other critical issues that affect the viability of the
Agricultural Reserve. We addressed some of these issues, and identified a range of others that
we did not have time to address. However, we urge the Council, Executive, and Planning Board
to carefully consider this broader range of issues, even as they act on the more narrow cluster of
issues on which we focused. We especially urge an expanded education initiative for all County
residents on the importance of the Agricultural Reserve to Montgomery County and the
Washington Region in order that we not lose the critical public support throughout the County
that provided the foundation for the Council to establish the Agricultural Reserve and to sustam

it over the past 25 years.

THE NEED FOR ACTION

We met blweekly between May and December 2006, including a tour of the Agncultural
Reserve, in order to meet the Council’s deadline to finish our work by the end of 2006.> Group
members also met in smaller groups throughout the process in order to better understand one

2 See Comment 7 by Pam Saul in Appendix II.



another’s perspectives and develop new ideas and consensus. We trust that we have fulfilled the
charges given us by the Council in the time allotted, even if we were not able to address every
detail. We have identified important follow-up issues that will require further review and work,
and urge the Council and Planning Board to give these matters your priority attention. In the
course of our work, we came upon numerous recommendations from prior working groups that
have not been addressed, and urge the County government to address the full range of issues that,
taken together, will determine the future of the Agricultural Reserve.’

In particular, we urge the County Council to take decisive and rapid action in two key areas.
First, provide incentives to current landowners to keep their land in agriculture, indirectly
enabling new entrants to farming in Montgomery County. Second, provide additional
disincentives to an increasing pace of residential development within the Agricultural Reserve.
We need to protect the farming and the farmland we have, we need to encourage entry of more
farmers and a new generation of farmers, and we need to limit or even reduce the pace of
residential buildout in the Reserve. We believe our package of proposals can dramatically

advance all these goals.

Montgomery County can take pride in the establishment and the success to date of its
Agricultural Reserve, an unparalleled resource that benefits all the County’s residents, and
indeed the Washington metropolitan area as a whole. But we cannot take jts future survival for
granted. A tipping point approaches with the convergence of too much farmland given over to
new housing and mini-subdivisions, too much fragmentation of farmland, and too many barriers
to farming. We have no simple formula for determining when that tipping point is reached, and
indeed encourage more deliberate attention to that very question. It is our strong sense that
unless the County government acts soon and decisively, that tipping point could soon be upon us.
Now is the time for a new commitment to the stewardship of our Agricultural Reserve so that it
will endure for the remainder of this century and beyond, not just for our own children and
grandchildren, but for theirs as well.

Following is a summary of our principal recommendations.

II. SUMMARY OF PRINCIPAL RECOMMENDATIONS
A. TRANSFERABLE DEVELOPMENT RIGHTS

When the County Council established the base density in the Rural Density Transfer (RDT) zone
— the prevailing zone in the Agricultural Reserve — at one dwelling unit for 25 acres, it also
created Transferable Development Rights (TDRs) that granted property owners one development
right, or one “TDR,” for each five acres of land owned. Landowners in the RDT zoned “sending
areas” could then sell a TDR to landowners or developers in a “receiving area” in order to
increase their development density. (A receiving area is a parcel designated as appropriate for
development beyond its base density when the property owner purchases TDRs.) This

* A summary of the 2002 TDR Task Force recommendations is in Appendix III.



pioneering techmque has generally been successful to date, but will require 31gn1ﬁcant attention
and adjustments if it is to fulfill its important role in the Agricultural Reserve.*

We recommend the County Council enact the following changes to the current TDR program:

Distinguish between excess and buildable TDRs.
Require TDR utilization for residential development in floating zone
applications/local map amendments.

e Designate buildable TDRs for use in floating zones as well as in commercial and
industrial zones, central business district and research and development zones with an
equivalency to floor area ratio or square footage for their use.

e Clarify limitations on non-agricultural, non-residential uses (such as pnvate
institutional facilities) where land is covered by a TDR easement.

o Reintroduce legislation to prevent property owners from selling all TDR easements
and subsequently developing a non-residential, non-agricultural use on the property.

We endorse the following recommendations of the 2002 TDR Task Force:

e Master plans should more aggressively seek to maximize the number of receiving
areas. :

e [f additional density is considered via rezoning not recommended in the Master Plan,
the use of TDRs should be part of the change.

e The County should work with local municipalities to establish inter-jurisdictional
TDRs to create receiving areas in municipalities.

e Eliminate the requirement in single-family zones and subdivision regulations that
receiving areas use 2/3 of the possible TDRs.

We have received briefings from the County Planning Department on the status of a system to
track the use of TDRs and are satisfied that improved TDR tracking is under way and that the

planned TDR tracking system should meet future TDR information needs.

B. CHILD LOTS

To encourage family continuity in farming, the RDT zone made allowance for landowners to
build houses for their adult children at densities beyond one dwelling unit per 25 acres. This
“child lot” program has been subject to differences in interpretation and to charges of abuse, and
therefore requires both clarification and strict standards of implementation.

We recommend continuing to allow child lots in the RDT zone. We believe that the child lot
provision is an important means to preserve and promote agriculture by allowing children to
farm with their parents on the family farm. We recommend the County Council amend the

4 See Comment 3 by Wade Butler, Pam Saul, Drew Stabler, William Willard, Bo Carlisle, and Jane Evans,
paragraphs 7 and 8 in Appendix IL



Zoning Ordinance to clarify the density provisions for child lots, erisure ownership by the child,
and protect farmland.

We recommend the maximum density of subdivisions with child lots be one lot per child in
addition to the base density allowed in the RDT zone.’ F or example, a property owner with 100
acres and two children will be allowed six lots (two child lots and four base density lots). This
has been the practice of the Planning Board since the RDT zone was established. To limit the
use of child lots for improper purposes, we recommend the following limitations on child lots:

® A child must own the child Iot dwelling for five years; however exceptions should be
allowed for hardship cases such as those used in the Maryland Agricultural Land
Preservation Foundation (MALPF) easement program.

® A child must not lease the child lot dwelling or enter into a contract for sale for five
years, except the child may lease the child lot home to an immediate family member.

* A landowner may create only one child lot for each child regardless of the number of
properties owned.

® A child lot may be created after the death of the landowner if the landowner’s intent
was to create the lot and is established in writing through a will or other document
admissible in probate.

* A majority of the land on parcels with child lots must be reserved for agriculture.

To facilitate the implementation of the ownership requirement and leasing prohibition, we
recommend additional written documentation and recordation at different steps in the planning
process. We also recommend substantial monetary penalties for violation of child lot

requirements.

We recommend limiting circumstances in which public water can be provided to child lots to the
following:
® When the child lot can be served from an existing, abutting water main and will not
allow service to others.
* When public water service can be provided in a manner that would not prevent the
future application for a State or County easement to preserve agriculture.

We recommend the County Council be required to approve any request for public water to a
child lot in the RDT zone rather than allowing administrative approval.

C. SAND MOUNDS

Agriculture is the preferred use for the Agricultural Reserve proposed by the Functional Plan for
the Preservation of Agriculture and Rural Open Space, and this is clearly stated in the Zoning
Ordinance. One of the key recommendations of the Master Plan was to “support a rural
sanitation policy that does not encourage development within the critical mass of active

% See Comment 1 by Margaret Chasson, Nancy Dacek, Bob Goldberg, and Tom Hoffmann and endorsed by Jim
O’Connell and Comment 6 by Scott Fosler, paragraph C in Appendix II.



farmland.”® To accomplish its goal of preserving land for farming, the Master Plan
recommended against the use of alternative individual and community sewerage systems in the
Reserve.” There was debate about whether sand mounds were an alternative system. As we seek
to accomplish the aims of the Master Plan we recognize that in some cases the use of sand
mound technology may be appropriate. Therefore, we recommend the County continue to
permit sand mounds, but limit their potential use.

We debated whether a quantitative, acreage-based limitation on sand mounds was the best
solution available that might gain widespread support. The sand mound issue was the most
controversial topic we discussed, as reflected by the extensive comments Group members
submitted both in support and in opposition to the majority recommendation.?® A majority of the
Working Group supports a quantitative, acreage-based limitation on sand mounds (described
below) that might reduce overall application of sand mounds by an estimated 25% over what
would otherwise occur. A minority of the Working Group is not convinced of this approach, and
would recommend limiting the use of sand mounds more aggressively or on some other basis.
However, we all agree that there are a number of “special cases” where use of sand mounds is
justified, as discussed below. One reason for this minority view is a deeply held concern that the
impact of the majority’s proposal is not well enough understood to be reliably predicted. We
spent substantial time trying to achieve an acreage-based compromise that would satisfy all
members, but in the end, concluded it would be appropriate to explain this difference of views in

this Report.

Our recommendation recognizes the competing interests between retaining value in farmland for
the purpose of sustaining farmers and retaining large tracts of land where agriculture can
dominate activity. We recommend sand mounds be allowed as follows: One sand mound per 25
acres for the first 75 acres. Beyond that, one sand mound should be allowed for every 50 acres
of land in the parcel. For example, a property owner with 125 acres but less than 175 acres
would be allowed four sand mounds; one with 175 acres but less than 225 acres would be

allowed five sand mounds, etc.

In addition, we recommend sand mounds be allowed under the circumstances listed below, for a
parcel existing as of December 1, 2006.

e Where there is an existing house and the sand mound would not result in the
development of an additional house.

¢ When it enables a property owner with approved deep trench system percs to better
locate potential houses to preserve agriculture.

e For child lots, provided that our recommendations related to child lots are also
adopted (e.g., ownership requirement). Sand Mounds will be approved for child lots

§ Maryland-National Capital Park and Planning Commission, “Approved and Adopted Functional Master Plan
Won of Agriculture and Rural Open Space”, page iv (October, 1980).

Id,at62.
¥ See Comment 2 by Margaret Chasson, Nancy Dacek, Scott Fosler, Bob Goldberg, Tom Hoffmann, and Jim
O’Connell; Comment 3 by Wade Butler, Pam Saul, Drew Stabler, William Willard, Bo Carlisle, and Jane Evans;
Comment 5 by Jim Clifford; Comment 7 by Pam Saul; and Comment 8 by Elizabeth Tolbert in Appendix II. _
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where they are approved under the zoning provision or approved under the
Agricultural Easement Program MALPF/AEP. ‘

* For bona fide tenant housing, provided that recommendations related to tenant houses
are also adopted. Sand Mounds will be approved for bona fide tenant housing
wherein the dwelling can never be conveyed from the parent parcel.

* For any pre-existing parcel that is defined as an exempted lot or parcel in the zoning
regulations.

o For properties where there has been a significant investment in testing for sand
mounds prior to the adoption of these new restrictions (specific criteria for these
grandfathering provisions are addressed below).

For any permitted agricultural use under the zoning regulations (e.g., farm market).
For the purpose of qualifying for a State or County easement program (including a
Building Lot Termination program).

D. BUILDING LOT TERMINATION (BLT) EASEMENT PROGRAM

Even when landowners in the RDT zone sell TDRs, they typically retain one TDR for each 25
acres owned so that they will have a buildable lot. (This is why we refer to that single TDR
retained for each 25 acres as a “buildable TDR,” and the other four TDRs for each 25 acres as
“excess TDRs,” since the landowner cannot use these to build on RDT zoned property in
“sending areas,” but can only sell them to be used in “receiving areas.”) The consequence is a
higher probability than originally envisioned that the Agricultural Reserve will be “built out” at
close to the full density of one dwelling unit per 25 acres, a result that could jeopardize
agriculture, principally by fragmenting farmland. We believe that addressing this problem is
central to the viability of the Agricultural Reserve.’

We recommend establishing a BLT easement program as a way to prevent fragmentation of
farmland in the Agricultural Reserve. A BLT program is designed to compensate a landowner
financially in exchange for an easement that eliminates future development of a lot shown to be

viable for building through a soil percolation test.

There are two goals and purposes of a BLT program: (1) reduce the number of buildable lots in
the Agricultural Reserve while providing equity to landowners; and (2) preserve by easement as
much usable farmland as possible.

We recommend strict eligibility criteria for participation in the BLT program to ensure that a
bona fide development lot is terminated and appropriate public benefit is derived.

As a basis for compensation, we recommend a landowner prove that the lot can support a house
with a viable septic system before participating in the BLT program. Regarding funding, we
recommend public funding of the BLT program initially using proceeds from the Agricultural
Transfer Tax with compensation set at a percentage of the fair market value of a buildable lot in
the RDT zone. Although some Group members have some reservations with publicly funding

? See Comment 6 by Scott Fosler, paragraph D, in Appendix I1.



the BLT program, we recognize that public funding is the only way to get the BLT program
started quickly. At the same time, we recommend the County create a buildable TDR program to
provide private funding via the purchase of TDRs by developers of non-residential property.

E. PENDING LEGISLATION

Several pieces of legislation pending as of October 31, 2006 would affect the Agricultural
Reserve and need to be reconciled with the Group’s findings and recommendations.

We recommend the Council enact legislation similar to language in Zoning Text Amendment
(ZTA) 05-23 that would require that the TDR easement, in addition to limiting the construction
of one-family dwellings, prohibit the construction of any non-residential use, other than
agriculture, on the affected property as defined in Section 59-A-2. However, the second part of
ZTA 05-23 has unintended consequences that require further discussion and we are not
recommending the current language in that part of this legislation. The second part discusses
limiting the use of TDRs on property in the RDT zone that is developed with a non-residential

use other than agriculture.

F. ADDITIONAL ISSUES

The Council’s resolution establishing the Ad Hoc Agricultural Working Group called for a
comprehensive review while also intentionally limiting the scope of the Group’s work to the
issues discussed above. We feel that a broader comprehensive review of policies and laws
related to the Agricultural Reserve is necessary and suggest a range of issues that should be
considered, including some preliminary thoughts on right-to-farm legislation, education
strategies, and design standards.

We recommend the County Council enact legislation that requires potential homebuyers of
homes in agricultural zones to be notified of laws that protect farmers from certain nuisance
claims. If the number of nuisance complaints increases, we would recommend the Council
explore whether additional action is necessary. In addition to disclosure, we recommend the
County explore options to educate residents about the importance of the Agricultural Reserve.

We also recommend the Planning Department explore ways to prevent the fragmentation of
agricultural land by locating buildings to preserve viable farmland. Any strategy must maintain
owner equity and achieve the goal of preserving farmland. We understand that there is tension

between the Planning Department and property owners on the issue of design standards and
efforts to identify solutions must be mindful of these tensions. We recommend the Planning

Department use the existing agricultural advisory groups to help develop these strategies.

We conclude this Report with an expanded list of other issues regarding zoning, tenant homes,
rustic roads, and economic viability that we believe should be addressed in any comprehensive
consideration of the sustainability and vibrancy of the Montgomery County’s Agricultural

Reserve.
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CHAPTER1:
TRANSFERABLE DEVELOPMENT
RIGHTS PROGRAM, INCLUDING TRACKING

ISSUE: Should the Transferable Development Rights (TDR) program be modified? The
lack of receiving areas to accommodate the number of TDRs available to be sent from land
zoned Rural Density Transfer (RDT) has been an ongoing problem. We believe that the TDR
program is essential to the preservation of the Agricultural Reserve and that changes are

necessary to keep the program strong. '’

L. RELEVANT LAWS AND REGULATIONS

The County established the TDR program to provide landowners compensation for the
downzoning that reduced the density allowed for a property in the RDT zone from one house for
every five acres to one house for every 25 acres.!' The TDR program allows farmland owriers to
sell their development rights and still retain title to their land. When a landowner desires to sell a
TDR, an easement identifying the TDR is recorded in the County land records. The easement
stipulates the number of existing houses on the parcel, the number of TDRs being severed,'? and
the number of future houses that can be built on the parcel.

The maximum number of TDRs that can be created is one right for every five acres. A TDR
must be retained for each dwelling unit existing on a parcel. The maximum number of houses on
RDT zoned property with retained development rights is one house for every 25 acres. All
TDRs that are not retained by the owner of RDT zoned property, may be sold for use in a
designated receiving area. To make the difference in potential use and value of the TDRs clear,
we refer to the TDR corresponding to an existing or potential house on an RDT parcel as a
“buildable TDR”. We refer to a TDR that cannot result in a house’s being built on an RDT
parcel (but may result in additional density in a receiving area) as an “excess TDR”,

An open market system facilitates this exchange. Some or all of the TDRs available to the parcel
could be severed at any time. Provisions allowing the sale of development rights from the RDT
zone are found in § 59-C-9.6 of the Zoning Ordinance. Provisions allowing TDRs to increase
residential density in receiving areas are found in various sections of the Zoning Ordinance and

are not referenced here.

See Appendix I for a glossary of terms used in this chapter.

' See Comment 3 by Wade Bulter, Pam Saul, Drew Stabler, William Willard, Bo Carlisle, and Jane Evans,

Paragraphs 7 and 8 in Appendix II.
' See Comment 6 by Scott Fosler, paragraph A in Appendix II.
2 Severed means “to be recorded by easement among the land records of Montgomery County”. A severed TDR is

a TDR that is no longer attached to the sending property.
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II. ACTIVITY UNDER THE EXISTING LAW

The County has placed more than 48,000 acres of land in the Agricultural Reserve under TDR
easement. Planning Department analysis shows that since 1981, landowners have severed
approximately 9,700 TDRs from properties in the RDT zone. Of those severed, approximately
6,100 have been transferred to receiving areas. Some 3,600 severed TDRs for various reasons
have not been attached to a receiving area. In addition, there are 800 unsevered TDRs. These
unsevered, excess TDRs plus the 3,600 severed, unextinguished TDRs equal approximately
4,400 TDRs that can still be used for development in receiving areas. The quantity of potential
TDRs that can be transferred from sending areas is larger than the number of designated TDRs in
receiving areas. Based upon the existing number of TDRs that can be purchased in receiving
areas and past experience with the number of TDRs actually purchased, Planning staff estimates
a deficit in receiving areas between 3,100 to 3,600 TDRs."

Designating a sufficient number of receiving areas has been the responsibility of the County
Council through the master plan development process. Since the use of TDRs is at the option of
the developer, in some designated receiving areas, fewer TDRs than the number allowed by the
master plan have been used. Therefore, the County has an ongoing need to maintain an adequate
supply of receiving capacity. The price the landowner receives varies with the residential
building activity in the County. To deal with the problem of sustaining an attractive market for
TDRs, a Task Force was established in 2001 to recommend changes to the TDR program. This
Task Force was composed of representatives from varied segments of the County and affected
branches of the County government. The Task Force recommended policy, regulatory, and
information changes to the TDR program, but only the tracking issue has been addressed. A
summary of the Task Force recommendations appears in Appendix ITI. The Task Force reported
their recommendations to the Planning Board in 2002; therefore, we refer to this Task Force as

the 2002 TDR Task Force.

II1.GROUP RECOMMENDATION TO REMEDY THE PROBLEMS

We believe the current TDR program is essential to the preservation of land in the Agricultural
Reserve and to sustain the ability of rural landowners to capitalize their equity in the land. It
should be modified to provide additional opportunities for property owners to sell their TDRs.
There are not enough receiving areas to support the TDRs that remain to be sent from the RDT
zone. We strongly support identifying new receiving areas for the existing TDR program while
at the same time creating a mechanism and receiving areas for a new TDR program whereby
developers of non-residential property can purchase TDRs, especially buildable TDRs, which

have a higher value than excess TDRs.

" At the time the Group considered the TDR program, the estimated deficit was 800 to 1,300 TDRs. In the time
between the Group’s last meeting and the editing of this final report, Council staff learned that a new estimate
increased the deficit to 3,100 to 3,600. So while this updated information is included in the text, it was not available
to the Group during its deliberations. A reasonable assumption is that it would only reinforce the Group’s
recommendations to expand the quantity of TDRs that can be accommodated in receiving areas.
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As new TDR receiving areas are sought, we recommend the process assure that densities in
all receiving areas, after application of total permissible TDRs in those receiving areas, do
not exceed the carrying capacity of public infrastructure. This is critical both as good
planning and to assure that residents living near TDR receiving areas are not unduly burdened by
the TDR program, which is important both with regard to faimess and in maintaining broad
public support for the Agricultural Reserve.'4

We endorse the following recommendations made by the 2002 TDR Task Force:

¢ The Master Plan evaluation process should formally include the creation or
expansion of TDR receiving areas whenever any additional density is contemplated.
We believe that the County Council should adopt a policy whereby in any master plan if
a site is recommended for increased density, there should be an assumption that the
increased density should be through the use of TDRs, unless there is a compelling reason
not to require TDRs. We believe the burden of proof should be to prove why TDRs are
inappropriate on a particular site, rather than to prove why TDRs are warranted.

e If additional density is considered via rezoning not recommended in the Master
Plan, the use of TDRs should be part of the change. Recommendations to accomplish
this are given below. ~

¢ The County should authorize discussions with Rockville and Gaithersburg on
transfers of TDRs into municipalities. We believe that inter-jurisdictional TDRs
present a way to increase the number of receiving areas and prevent the loss of receiving
areas on property that may be annexed. Since Rockville is in the process of revising its
zoning ordinance, this may present an opportunity to establish this program. Because

+ there is little direct benefit to municipalities for placing TDRs on properties within their
boundaries, we believe that the County may need to develop incentives to encourage their
participation (or consequences for failure to participate).

* The County Council should eliminate the requirement in single-family zones and
subdivision regulations that receiving areas use 2/3 of the possible TDRs. The
Zoning Ordinance requires that development using TDRs must use at least “two-thirds of
the number of development rights permitted to be transferred to the property under the
provisions of the applicable master plan approved by the district council.”!® We believe
that eliminating this provision may actually increase the use of TDRs, especially on small
or constrained properties where it is impossible to use two-thirds of the TDRs allowed by

the zone.

At the time the TDR easement was defined, residential and agricultural uses were predominant in
the land designated as the Agricultural Reserve. As a consequence, the easement is written in
language to encourage agricultural use and simply limits the number of houses permitted on a
parcel under easement. Now other uses that are permitted by the Zoning Ordinance are being
proposed in the RDT zone. Legislation is needed to strengthen and clarify the intent of the TDR

easement (see Chapter 5 on Pending Legislation).

"* See Comment 6 by Scott Fosler, paragraph B in Appendix I1.
' Montgomery County Zoning Ordinance, § 59-C-1.393(b). This requirement may be waived by the Planning

Board only if it finds that it would be desirable for environmental or compatibility reasons.
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We recommend the County Council enact the following changes to the current TDR
program:

Enact legislation similar to language in ZTA 05-23. Such legislation would clarify in
clear and direct terms the long-standing legislative intent that the development of
RDT-zoned parcels encumbered by TDR easements be limited to single family houses
and agricultural and agricultural-related uses only. See Chapter 5 on Pending Legislation
for additional information.

Distinguish between excess and buildable TDRs. By recognizing the value of a
development right in the RDT zone and providing a more valuable exchange rate for such
rights, landowners would be motivated to transfer those rights. ®

Require excess TDRs for increasing density in floating zone applications/local map
amendments. Although TDRs have traditionally been applied through Euclidian zones,
we believe that floating zones that increase density provide an appropriate opportunity for
additional excess TDRs to be used. This is consistent with the second bullet under 2002
TDR Task Force endorsements above. We believe that this should be a high priority.
Designate buildable TDRs for use in floating zones as well as in certain commercial
and industrial zones, and research and development (R&D) zones with an
equivalency to floor area ratio (FAR) or square footage for their use. Land in
commercial and industrial zones could be allowed an increase in density to provide
significant potential as new receiving areas. Assuming the County implements the BLT

~ program, we recommend non-residential receiving areas be designated to create new

TDR capacity to purchase buildable TDRs providing an alternative way to fund the
BLT program (see Chapter 4). : '

Provide for TDR receiving capacity for mixed-use zones. Mixed-use zones are used
extensively in the most dense areas of the County (central business districts (CBDs) -
Silver Spring, Bethesda and Friendship Heights) and near transit stations. Although the
County Council has begun putting TDRs on the resident portion of two mixed-use zones
(the Transit Oriented Mixed-Use zone and the Town Center Mixed-Use zone), it has not
placed TDRs on the commercial portion of mixed-use zones or considered whether to add
TDRs to the CBD zones. Both provide significant opportunities that should be realized.
We note that the 2002 TDR Task Force recommended the creation of TDR receiving
areas with density bonuses in some mixed-use zones.!”

IV.TDR TRACKING
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