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Item # 4
11/18/10
Date: November 9, 2010
To: Montgomery Cgunty Planning Board
From: Scott Whipple;, rvisory, Historic Preservation Section
Re: Historic Presef¢ation Amendment 10-1
Planning Board Review: November 18, 2010

County Council Public Hearing: November 23, 2010
(PHED Committee worksession #1 held on October 21, 2010)

Staff Recommendation:
Approval of the amendment to Chapter 24A to aliow for Council reconsideration of the
designation of historic sites in certain circumstances.

Background:

During consideration of the Damascus Goshen amendment to the Master Plan for Historic
Preservation, the Planning Board and Historic Preservation Commission found that a historic
district in Woodfield met the criteria for historic designation and recommended to the Council
that it add the district to the Master Plan. The Council elected to designate a smaller historic
district, removing nine resources from the boundary of the district recommended by the Board
and Commission. Of these nine, the Council acted to add five to the Master Plan as individual
sites; four received no historic designation. The nine resources had not been evaluated for their
eligibility as Master Plan sites prior to the Council’s action.

The owner of one of the individually designated properties has raised concerns that he did not
receive notice that his property was under consideration for individual designation and that his
property does not meet the criteria for designation as an individual site.

Councilmember Knapp introduced HPA 10-1 after consultation with the Planning Board Chair.

Discussion:

State and county law establish the process by which historic resources are added to the Master
Plan for Historic Preservation. Under this process, the Planning Board makes a recommendation
to the County Council following its evaluation of the resources under consideration. The
Planning Board considers the recommendations of the Historic Preservation Commission and
planning staff, balancing the public benefit of historic preservation with other planning interests.
The County Council approves amendments to the Master Plan for Historic Preservation, thereby
designing historic districts and sites by adding them to the Master Plan.
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HPA 10-1 would amend the Historic Preservation Ordinance (Chapter 24A) to authorize the
Council to revisit the designation of an individual Master Plan site under certain circumstances.
Under HPA 10-1, the Council may review the designation of a site if:

1. The Planning Board had recommended that the site be included as a historic resource
within a historic district

2. The property owner received notice that the property was under evaluation as a
resource within a historic district, but did not receive notice that the property may be
considered as a historic site

3. The Council acted to designate the site within four years of the reconsideration under
HPA 10-1.

The Council may amend the Master Plan for Historic Preservation, under the limited criteria
established in HPA 10-1, by reconsidering its prior action on the designation of a site rather than
by requiring the Board to initiate a new amendment to the Master Plan for Historic Preservation
to evaluate the site. In reconsidering the designation of a site, the Council may act to retain the
site in the Master Plan for Historic Preservation, remove the site from the Master Plan for
Historic Preservation, or include the property as a resource within a historic district designated
in the Master Plan for Historic Preservation.

Staff finds the approach of Council reconsideration of a contended site under the criteria
established in HPA 10-1preferable to requiring the Planning Board to initiate a new amendment
to the Master Plan. If adopted, the range of this amendment is limited. Looking forward, no
designated site would be subject to this amendment if it had been noticed as under
consideration either as a resource within a historic district and/or as an individual site.
However, there is the potential that, in addition to the five Woodfield sites discussed above, a
limited number of properties located within up to three historic districts currently under
consideration for designation could be subject to this amendment.

The Planning Board has transmitted to the Council an amendment recommending the
designation of the Greenwich Forest historic district. Property owners received notice that their
property was under consideration as part of the district; they did not receive notice that their
property may be considered as an individual resource. Should the Council designate as
individual sites any of the resources recommended for inclusion in the Greenwich Forest historic
district, those site may be subject to this amendment. Finally, the Planning Board will evaluate
two historic districts as part of the Upper Patuxent amendment to the historic district. A total of
eight resources within the two districts are also under consideration for individual designation.
The owners of these eight resources received notice that their properties are under
consideration for designation as part of a historic district and/or for individual designation; the
owners of other properties within the two districts may be subject to HPA 10-1, should Council
adopt it. Staff is unaware of other properties that would be subject to this amendment,
provided that in the future property owners receive notification that their property is under
consideration for historic designation as part of a historic district and/or as an individual site.

Staff Recommendation:

Staff recommends that the Planning Board support the adoption of Historic Preservation
Amendment 10-1.



PHED Committee #1

October 28, 2010
MEMORANDUM
October 26, 2010
TO: Planning, Housing, and Economic Development Committee
FROM: Jeff Zyontz, Legislative Attorney

SUBJECT: Historic Preservation Amendment 10-1

This worksession is being held in advance of the Council’s November 23, 2010 public hearing
concerning HPA 10-1. If issues are raised at the Council’s public hearing that warrant additional
consideration by the Committee, the Committee may hold another worksession.

Background

Historic Preservation Amendment (HPA) 10-1, sponsored by Councilmember Knapp, would
amend the Historic Preservation Ordinance provisions for amendments to the Master Plan for
Historic Preservation. If the Planning Board recommended a historic district and the Council
instead included some resources as individual sites in the Master Plan for Historic Preservation,
this amendment would allow the removal of some of the sites from the Master Plan within four
years from the Council’s initial action.

On January 27, 2009 the Council approved an amendment to the Master Plan for Historic
Preservation to include sites in the Damascus-Goshen area. The Planning Board recommended
an area for the Woodfield Historic District. The Council approved a portion of the district but
included some properties recommended as part of the district as individual sites instead of
including them in the district. The Council took what it then thought was a more limited
designation in response to the testimony it received. Concern has since been raised that some of
these individual properties do not meet the criteria for historic designation. A resource that may
be historic as part of a district may not be historic as an individual resource. '

Councilmember Knapp consulted with the Planning Board Chair. He was advised that the best
approach for the Council to revisit its action was to amend the historic preservation ordinance.
HPA 10-1 would implement the Planning Board Chair’s advice.



Issues
Would HPA 10-1 comply with Article 28? s
Initiation

Under Article 28, the Commission (M-NCCPC) has the authority to initiate ANY plan if the
Council has approved its work program to do so.! HPA 10-1 allows amendments where the
Planning Board initiated an amendment to the Master for Historic Preservation; in all cases under
HPA10-1, the initial Planning Board recommended amendment was to include a site in a historic
district. HPA 10-1 allows a reconsideration of a Council’s decision based on the amendment
initiated by the Planning Board recommendation.

Staff finds that HPA 10-1 as introduced would not violate Article 28 regarding the initiation of a
plan amendment.

Approving amendments

The plain language of Article 28 regarding adopting and amending the Master Plan for Historic
Preservation leaves no role for the Council.? It only states that the Commission (M-NCPPC)
may adopt and amend the Master Plan for Historic Preservation. The power is not absolute; it is
stated as a permissive “may” rather than a command such as “shall” or “must”. How does the
Commission exercise this permissive authority? The general provisions for the initiation and
adoption of ANY plan are also provided in Article 28. The District Council is authorized to
establish the procedures.3 As a matter of practice and law, the Council must approve all plans
and plan amendments before the Commission may adopt the plan or plan amendment.

! §7-108(d) Initiation and adoption of plans and amendments - (1) Initiation. The Commission may initiate any plan
or part thereof with the concurrence of the district council of the county or counties in which the area of the
proposed plan is located, provided that review of the Commission's proposed budget by the district council and
approval of the planning schedule which shall be contained therein shall constitute concurrence in the initiation of
plans proposed in the budget for any single fiscal year. The district council may modify or change the schedule
contained in the proposed budget. Further, the district council may direct the Commission to initiate any plan or part
thereof, and the Commission shall initiate the plan with reasonable promptness to the extent funds are available for
this purpose.

2 §7-108 (e) Plans identifying historic sites, structures, etc. - The Commission may make and adopt and, from time
to time, amend a plan which shall identify and designate sites, structures with their appurtenances and environmental
settings, or districts having a historical, archeological, architectural or cultural value, provided that the criteria for
the designation or identification is not inconsistent with the criteria applicable to the Maryland Historical Trust
under § SA-323 of the State Finance and Procurement Article.

3 §7-108 (d)(2) The district council shall establish by ordinance or subsequent amendment thereto, after public
hearing, (30 days' notice of the time and place of which shall be given by at least one publication in a newspaper of
general circulation in the county), procedures for the submission, adoption, approval, and amendment of any plan or
part thereof by the Commission. The procedures may include requirements for submission to and approval by the
district council of preliminary concepts, guidelines, goals, or plans. The procedures shall include provision for
adoption and amendment of plans by the Commission after at least one public hearing thereon, 30 days' notice of the
time and place which shall be given by at least one publication in a newspaper of general circulation in the county.
They may also include procedures for the approval of each plan or amendment thereto by the district council; and
shall include a method for the certification and filing of the plan by the Commission in the office of the clerk of the



HPA 10-1 would establish procedures for the Council’s reconsideration of a previous
amendment.  Although the District Council may approve a plan amendment, only the
Commission may adopt such an amendment.

Staff recommends amending HPA 10-1 to provide for adoption by the Commission if the
Council adopts an amendment to the Master Plan for Historic Preservation.

Should the HPA include criteria for the Council’s action?

As introduced, HPA 10-1 would allow the Council to retain a designated site, remove a
designated site, or include the site as part of a historic district. It does not require to Council to
make any specific findings to approve these changes. Some residents may argue that there
should be some specific finding that the subject site does not meet the Secretary of Interior’s
standards for the designation of an individual site.

There are no required findings for the Council to amend any another master plan. The Council
adopts and amends master plans because it finds that it is in the public interest to do so. The
Council cannot act in an arbitrary manner. There must be a rational basis to justify Council
action. Staff does not recommend amending HPA 10-1 to require a specific finding by the
Council.

Who should trigger an amendment under HPA 10-1?

An amendment under HPA10-1 would be triggered by the Council if inadequate notice was
given to a property owner. An HPA 10-1 amendment is more like a reconsideration than a new
issue for the Council.® It is therefore appropriate for the Council to trigger the amendment
process. *

Planning Board

The Council got the benefit of the Planning Board’s research and recommendation when the
recommendation to place the subject site in a district was received. It does not require the Board
to review its prior issue. It would be a waste of resources to require the Planning Board to repeat
its recommendation to the Council.

Owner’s Petition
In Montgomery County, the designation of a site as historic does not require an owner’s consent.

HPA 10-1 does not require a request from or the consent of an affected property owner to initiate
an amendment. It only requires the Council to act. The appropriate role of owner’s consent in

Circuit Court of Montgomery County and provisions for publication by the Commission of adopted and approved
plans.

* A review of a decision made within the last 4 years is not reconsideration. Under the Council’s rules,
reconsideration can only occur during the meeting after the Council’s action. Local zoning map amendments may
be reconsidered within 30 days. HPA 10-1 would subject 4 year decisions to reconsideration if the notice given to
the property owner was inadequate. ‘



the historic designation process is hotly contested. HPA 10-1 would allow Council triggered
action on the basis of inadequate notice. This approach should keep clear of any aspect of
owner’s consent.

Can HPA 10-1 be made clearer?

The first section of HPA 10-1 was confusing to readers. Staff would clarify the time limit
provisions as indicated in the proposed amendment.

This packet contains © number
HPA 10-1 1-3
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Historic Preservation Amendment No.: 10-1

Concerning: Historic Preservation Plan -
Amendments

Revised: 10/21/10 Draft No.: 2

Introduced: October 12, 2010

Effective:

Sunset Date:

Ch. , Laws of Mont. Co.

<  COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND

SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION OF

THE MARYLAND-WASHINGTON REGIONAL DISTRICT WITHIN
MONTGOMERY COUNTY, MARYLAND

By: Councilmember Knapp

AN AMENDMENT to the Historic Resources Preservation Ordinance to:
(D) amend the criteria to amend the Master Plan for Historic Preservation; and
) generally amend the provisions for amending the Master Plan for Historic
Preservation.

By amending the Historic Resources Preservation Ordinance, Chapter 24A, Section 24A-3,
of the Montgomery County Code.

Boldface Heading or defined term.

Underlining Added to existing law by original bill.

[Single boldface brackets] Deleted from existing law by original bill.

Double underlining Added by amendment.

[[Double boldface brackets]]} Deleted from existing law or the bill by amendment.
oo Existing law unaffected by bill,

The County Council for Montgomery County, Maryland approves the following Act:
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HISTORIC PRESERVATION AMENDMENT NO.: 10-1

Sec. 1. Section 24A-3 is amended as follows:

* * *

24A-3. Master plan for historic preservation; criteria [for designation of historic

sites or districts] to amend the plan.

()

(1)

%k * *
ithin 4 the Distri il designated

individual historic resource, [[The]] the District Council may amend the

designated as an individual historic site, within 4 years before the date

of District Council action under subsection (2),]] if:

(A)

After

when the resource was designated as an individual historic site, it

was recommended as part of a historic district by the Planning

.Board[[.]] but was not recommended by the Board for

designation as an individual historic site; and

district, the notice given to the subject property’s owner by the

Historic Preservation Commission or the Planning Board

| —— — ——

designation.
advertising and holding a public hearing, the District Council

may:
(A)

(B)

©)

vacate the District Council’s previous action to designate the

resource as an individual site;

include the resource within the boundary of the historic district;

or

affirm the District Council’s previous action.

B
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HISTORIC PRESERVATION AMENDMENT NO.: 10-1

Sec. 2. Effective Date. This ordinance takes effect 20 days after the date of

Council adoption.

This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council
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