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RECOMMENDATION: Approval subject to the following conditions: 

1) Approval under this preliminary plan is limited to three lots for three one-family 
detached dwelling units. 

2) Prior to certification of the preliminary plan, revise the Natural Resources Inventory / 
Forest Stand Delineation plan (NRI/FSD) and the preliminary plan drawing to 
remove any representation of a wetland per Maryland Department of the Environment 
(MDE) letter dated January 27, 2011. 

3) The applicant must comply with the conditions of approval for the preliminary forest 
conservation plan.  The applicant must satisfy all conditions prior to recording of 
plat(s) or MCDPS issuance of sediment and erosion control permits, as applicable. 
Specific conditions include: 
a. Provide a correctly scaled drawing. 
b. Remove any representation of a wetland per MDE letter dated January 27, 2011. 
c. Show a Category I Easement area over the steep slopes and associated large trees. 
d. Revise the plan, worksheet, notes, tables and legend to reflect the forest retained 

in the Category I Easement. 
e. Provide a limit of disturbance (LOD) located at least 25’ from the northern side of 

trees 4 & 5. 
f. Revise the legend symbols for existing/proposed matting so they match actual 

existing and proposed conditions. 
g. Include original signatures and arborist signature in non-black ink. 

4) Prior to issuance of any building permit, the applicant must submit for review and 
approval a Final Forest Conservation Plan (FFCP). Specific conditions include: 
a. Revised plan and associated arborist report to correspond with the conditions  

contained in this approval (including the recent LOD changes near trees #11 and 
#18).

b. Specify the reforestation requirements and how they will be met. 
c. Provision for the project arborist to supervise tree care work including the 

directional boring of utilities. 
d. Details and locations of the permanent boundary monuments at each corner of the 

proposed forest conservation easement. 
5) The applicant must submit for review and approval a financial security for any 

planting requirements which may be specified in the FFCP, prior to any land 
disturbing activities occurring onsite. 

6) The Category I conservation easement must be recorded by plat prior to any land 
disturbing activities occurring onsite.  The record plat must reflect a Category I 
easement over all areas of steep slopes and forest conservation. 

7) The certificate of compliance for any off-site forest mitigation must be submitted by 
the applicant, then approved by M-NCPPC’s Associate General Counsel Office, prior 
to any land disturbing activities occurring onsite. 

8) The certified preliminary plan must show, and the applicant must construct, a hard-
surfaced pedestrian path from the sidewalk along Oak Lane to a hinged door on the 
east side of the proposed dwelling on proposed Lot 39.  The path must be placed 
within the currently proposed limits of disturbance.  The location of the path on the 
preliminary plan must be approved by Montgomery County Fire and Rescue Service 
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(MCFRS) prior to certification of the plan.  This condition may be amended in 
writing by MCFRS, provided the amendments do not conflict with other conditions of 
the preliminary plan approval. 

9) The applicant must comply with the conditions of the Montgomery County 
Department of Permitting Services (MCDPS) stormwater management approval dated 
February 1, 2011.  These conditions may be amended by MCDPS, provided the 
amendments do not conflict with other conditions of the preliminary plan approval. 

10) The applicant must comply with the conditions of the Montgomery County 
Department of Transportation (MCDOT) letter dated June 18, 2010.  These 
conditions may be amended by MCDOT, provided the amendments do not conflict 
with other conditions of the preliminary plan approval. 

11) The applicant must satisfy provisions for access and improvements as required by 
MCDOT prior to recordation of plat(s). 

12) Before any building permit is issued, the applicant must make school facilities 
payments to the MCDPS at the elementary and middle school levels. 

13) The record plat must show building restriction lines at the top and bottom of the steep 
slope area, as depicted on the preliminary plan.  Building foundations, walls, or other 
permanent structures, except underground utility and stormwater management lines 
and pipes, must not be placed on the steep slope area between the two building 
restriction lines. 

14) The certified preliminary plan must contain the following note: “Unless specifically 
noted on this plan drawing or in the Planning Board conditions of approval, the 
building footprints, building heights, on-site parking, site circulation, and sidewalks 
shown on the preliminary plan are illustrative.  The final locations of buildings, 
structures and hardscape will be determined during the building permit process.  
Please refer to the zoning data table for development standards such as setbacks, 
building restriction lines, building height, and lot coverage for each lot.  Other 
limitations for site development may also be included in the conditions of the 
Planning Board’s approval.” 

15) The record plat must show necessary easements. 
16) The Adequate Public Facility (APF) review for the preliminary plan will remain valid 

for eighty-five (85) months from the date of mailing of the Planning Board resolution. 

SITE DESCRIPTION 

The subject property, shown below and in Attachment A, is a platted lot and is 57,726 
square feet (1.33 acres) in area.  The property is zoned R-60.  It is located in the northwest 
quadrant of the intersection of Meadow Lane and Oak Lane, within the Town of Chevy Chase.  
The property has frontage on Meadow Lane and Oak Lane to the east and on a public alley to the 
west.  There are currently no buildings on the property, but parts of the lot have been graded in a 
previous attempt to construct a one-family detached dwelling.  The partially completed dwelling 
has been demolished.  Surrounding properties to the north, south, east, and west are developed 
with one-family detached dwellings in the R-60 zone. 

The subject property is located within the Lower Rock Creek watershed.  Steep slopes, 
with gradients of 25% or greater, exist in a band in the center of the property.  An area that 
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exhibits some of the characteristics of a wetland exists on the lower portion of the property, near 
Meadow Lane.  This area was ultimately determined not to be a wetland.  There are no streams 
or floodplains on the site.  The subject property contains 0.32 acre of forest. 

PROJECT DESCRIPTION 

The applicant proposes to resubdivide the existing lot into three lots for three one-family 
detached dwellings.  The lots are proposed to range in size from 17,790 square feet to 21,290 
square feet.  The lots are proposed to be perpendicular to the street and the public alley to the 
west of the property, similar to other lots in the area.  Despite having frontage on Meadow Lane 
and/or Oak Lane on one side and the alley on the other side, the lots are not considered to be 
through lots per the zoning ordinance.  As such, they will have front and rear yards and not two 
front yards for each lot.  Access to the lots is proposed via individual driveways from the alley.  
Although all three lots will have frontage on Meadow Lane and/or Oak Lane, no vehicular access 
is proposed from those streets.

(Attachment B – proposed plan) 
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ANALYSIS AND FINDINGS 

Conformance to the Master Plan

The Bethesda/Chevy Chase Master Plan does not specifically address the subject 
property.  The Master Plan recommends retention of existing zoning throughout the Master Plan 
area in the absence of a specific recommendation for change on a particular property.  Thus, in 
the case of the subject property, the Master Plan calls for retention of the existing R-60 zoning.  
In the Land Use and Zoning section of the plan, the property and surrounding development is 
identified as suitable for one-family detached housing. The proposed subdivision complies with 
the recommendations adopted in the Bethesda/Chevy Chase Master Plan in that it proposes one-
family detached housing consistent with the current density of the neighborhood and the current 
zoning designation.  The proposed lots will be similar to surrounding lots with respect to 
dimensions, orientation, and shape, and the proposed residences will have a similar relationship 
to the public street and surrounding residences as do existing residences in the area.  The 
proposed subdivision will not alter the existing pattern of development or land use, which is in 
substantial conformance with the Master Plan recommendation to maintain the existing land use.

Public Facilities

Roads and Transportation Facilities

Access to the proposed lots is proposed via individual driveways from the public alley, 
which is accessed from Ridgewood Avenue.  This access will be safe and adequate for 
pedestrians and all vehicular access except for fire and rescue vehicles.  Because fire and rescue 
vehicles cannot safely negotiate a 90 degree turn in the existing alley, those vehicles will serve 
the three proposed lots by entering the alley and stopping at the turn in the alley.  Rescue 
vehicles will be able to serve proposed lots 37 and 38 and a portion of proposed lot 39 from that 
point.  However, some portions of any dwelling built on proposed lot 39 will be farther from the 
fire and rescue staging area in the alley than is allowed by the Fire Code.  Therefore, proposed 
lot 39 will also be accessed by fire and rescue vehicles from Oak Lane.  In order to facilitate this 
access, the staff recommendation includes a condition that requires the applicant to install an 
improved pedestrian path from Oak Lane to a door on the east side of the dwelling on this lot. 

The proposed subdivision does not generate 30 or more vehicle trips during the morning 
or evening peak hours.  Therefore, the application is not subject to Local Area Transportation 
Review.  In addition, the proposed subdivision does not generate more than three new vehicle 
trips in the morning or evening peak hours.  Therefore, the application is also not subject to 
Policy Area Mobility Review. 

Proposed vehicle and pedestrian access for the subdivision will be safe and adequate. 

Other Public Facilities and Services

Public facilities and services are available and will be adequate to serve the proposed 
development.  The property is proposed to be served by public water and public sewer.  The 
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application has been reviewed by the Montgomery County Fire and Rescue Service who has 
determined that the property will have appropriate access for fire and rescue vehicles.  Other 
public facilities and services, such as police stations, firehouses, and health services are operating 
according to the Growth Policy resolution currently in effect and will be adequate to serve the 
property.  The application is within the Bethesda Chevy Chase School cluster area which is 
currently operating between 105-120% of capacity at the elementary and middle school levels, 
and a school facilities payment is required.  Electrical, telecommunications, and gas services are 
also available to serve the Property. 

Environment

The site is characterized by three distinct topographic areas. The upper western portion of 
the subject property contains the area of highest elevation and has a number of individual trees 
and open lawn area that was formed after stabilization of a former home construction site. The 
central portion of the property contains a forested area associated with steep slopes in excess of 
25%. At the bottom of the steep slopes there is a relatively flat area that contains low-lying 
ground. The area is lower in elevation than the adjacent street, Meadow Lane.  The same area 
was part of a stream valley (associated with hydric soils) which was altered during previous 
development. 

A pre-existing house appears in a 1951 aerial photograph of the vicinity. The date of the 
original construction is not clear; most of the adjacent homes were built in the 1920s-1940s. 
Forest conservation exemption 42001045E had been granted for the demolition of the original 
house and the construction of new home. The work included high end construction for the new 
home, and extensive tree care and preservation measures (above and beyond M-NCPPC 
requirements) had been installed to protect trees during the demolition of the original structure 
and the construction of the new home.  The original applicant had utilized the services of one of 
the region’s premier tree care companies to protect the trees during the construction process. The 
most significant item of the tree care/preservation measures at the Meadow Lane site included 
extensive use of protective matting that was installed over the existing undisturbed soil surface 
and overlaid with stone or mulch. The matting and its cover allowed heavy construction 
equipment and materials to access the site with only a minimal disturbance to the adjacent trees 
and their root systems.  The sediment control fence was also lapped into the matting and was not 
trenched into the ground, which would have otherwise severed the roots of adjacent trees. 
Ultimately, the construction of the large home was not completed and it was demolished in 2007.  
The demolition was also conducted under the supervision of an ISA certified arborist. 

Currently the existing forest contains large native trees and includes non-native landscape 
plantings in the understory. The definition of forest requires that only one half of its trees 
measure 2” diameter or greater; no minimum size is specified for the other half of the trees. The 
minimum forest area of 10,000 square feet would require as few as 12 trees reaching 2” diameter 
or greater and 11 trees less than 2” diameter. Although the forest on the subject property 
(measuring 13,900 square feet or 0.32 acres) contains landscape shrub plantings (which are not 
specifically precluded in the forest definition), there are also numerous native trees interspersed 
throughout, which contribute to the total tree counts. Numerous native tree species less than 2” 
diameter observed by M-NCPPC staff include dogwood, elm, ash, holly, beech and tulip tree. 
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The forest area meets the definition of forest even if the landscape plantings are not included in 
the stem counts. 

Wetland Delineation 

Based on the 1961 “Soil Survey of Montgomery County” (U.S. Department of 
Agriculture), the area of interest was part of the bottomland of a stream valley prior to 
development. The soil survey shows the soils in the bottomland area as Worsham silt loam.  
Such soils are hydric and poor-draining and are typically associated with floodplains.  As 
development progressed in this neighborhood, staff believes that most of the stream water was 
directed to the storm drainage system installed along Meadow Lane.  However, the area has 
remained as lowland within the general vicinity and the surface topography indicates that some 
storm drainage continues to flow through this area.  In addition, the groundwater table remains 
near the ground surface in this location.  It appears that attempts have been made to alter and dry 
out this bottomland area as evidenced by an old cobble-lined pond and considerable fill within 
the bottomland; however, its location, poor drainage conditions, and the above mentioned site 
features are causing this area to revert back to wetland. 

During the Natural Resources Inventory / Forest Stand Delineation (NRI/FSD) review 
process, staff noted the apparent wetland on the site and issued the following comment on 
February 1, 2010 (a similar comment was previously made on October 19, 2009):  

1.  M-NCPPC considers the wetland to exist on the subject property based on staff 
observations of standing water and associated plant species such as New York 
ironweed, in addition to soils exhibiting low chromas and mottling/oxidation (which 
were in some instances also associated with sulfidic odor).  The NRI/FSD cannot be 
conditionally approved. Therefore, prior to approval of the plan the wetland must either 
be shown as existing or otherwise proven to be absent from the site (would require 
further information which disputes the presence of the wetland for consideration by 
staff, and staff would have to agree with findings). Update related plan notes, labels, 
legend datasheets and reports accordingly. Note: include the wetland buffer on the plans 
as applicable. 

In response to the comments, the applicant’s consultants (CAS Engineering) re-visited 
the site and delineated the wetland boundary in the field, which was later reflected on NRI/FSD 
420100470 approved on February 23, 2010.  The applicant (Mr. Brault) had also been 
coordinating with a separate consultant specialized in wetland delineations and believed that he 
could ultimately prove that the wetlands did not exist on the property. 

However, based on advice from his consultants, Mr. Brault reported that to make the final 
determination, a site visit during an appropriate time of the growing season would need to occur. 
In an attempt to address the staff comments quickly and continue with the subdivision process 
(instead of performing further study), Mr. Brault had voluntarily shown the wetland on the 
NRI/FSD and stated that he would revise the NRI/FSD plan at a future time if necessary, 
assuming he could confirm the wetland was not actually present.  
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The Maryland Department of the Environment (MDE) issued a letter to the applicant 
dated August 8, 2010 (Attachment C), stating:  

…Based on the information received and the site visit conducted on May 24, 2010, I have 
concluded that the area delineated on the plans as nontidal wetlands did not contain all 
three parameters (hydrology, hydric soils, and hydrophytes) to be considered a nontidal 
wetland by its legal definition and, therefore will not be regulated as such.… 

The letter did not specify any details of the information received or the observations 
made in the field, or other information used to support its findings. Since April and May of 2010 
had below average precipitation, conditions in the field would have been drier than normal. Staff
believes it is important to understand the details of how the wetland determination was made. 
Given that County regulatory agencies can be more stringent than State requirements, and the 
questions associated with the MDE letter, staff was not immediately convinced that the wetlands 
were not present on the site. 

Additionally, Mr. Brault had insisted that the pond adjacent to the wetland area in 
question contained water only because of a concrete lining. During a follow up visit by Staff, a 
long soil probe was used to try to verify the presence of concrete. No concrete or other 
impervious surfaces were detected, which provided further evidence of shallow groundwater or a 
seep. Groundwater was also encountered at approximately 2.5’ depth in other areas of the site 
(away from the pond). Staff continued to request that the wetland and pond be included within a 
conservation easement. Meanwhile, the applicant believed that no easement was necessary due to 
the conclusion of the August 8, 2010 MDE letter. 

This original MDE letter was not detailed, and staff could not get a clarification until a 
new MDE letter was written in late January 2011. Ultimately, in December 2010 and January 
2011, staff had extensive meetings, discussions, and correspondence with the applicant and his 
consultants regarding the wetland issue, as the applicant had not yet satisfactorily proven to staff 
that the wetland was not on the site. No reports, datasheets or other detailed information that 
supported the applicant’s position had been provided to Staff.

During a January 5, 2011 meeting with the applicant and his consultants, the until-
recently-Acting Chief of Environmental Planning had suggested that the applicant set up an 
onsite meeting with M-NCPPC staff, MDE staff, and the applicant’s consultants to jointly re-
examine the site and reach consensus on whether the wetland is present. Based on that 
consensus, the application could then proceed accordingly. During the meeting, the wetland 
consultant acknowledged some of the M-NCPPC staff’s findings, but disagreed with the overall 
conclusion, stating that the soils and vegetation did not meet the criteria for a wetland. It was 
agreed that winter is not an appropriate time to make a final determination on the wetland, as 
some of the parameters (especially vegetation) would not be visible (the same scenario which 
occurred the previous year).  Again, the applicant did not want to wait for a more appropriate 
time to further examine the site. 

However, during the extensive meetings and subsequent discussions, the applicant’s 
wetland consultants verbally provided additional information that began to prove that the 
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wetland was not present. On January 19, 2011, two representatives from MDE and two 
consultants from Biohabitats (the applicant’s wetland consultant) met on the site without having 
extended an invitation to M-NCPPC staff.  MDE determined that the site does not contain 
jurisdictional wetlands and advised Biohabitats to submit US Army Corps of Engineers wetland 
data sheets that reflect findings from soil samples and site conditions.  

A wetland, as defined by Federal and State regulations, as well as the Planning Board’s 
Environmental Guidelines, has three parameters under normal circumstances: hydrology (the 
presence or evidence of water), hydric soil, and hydrophytes (plants found in saturated 
conditions).  The consultant’s data sheets submitted for three sample points (received by Staff on 
February 1, 2011) indicated that none of the three parameters were present at the time of the field 
survey, which was on January 19, 2011, after a substantial snowstorm. In the absence of certain 
parameters, the presence of specific indicators serves as a substitute.  

M-NCPPC staff does not believe that performing a wetland delineation after a snow 
storm provides the opportunity to observe primary and secondary hydrology indicators such as 
water marks, stained leaves, and drift deposits as observed by M-NCPPC on earlier site visits in 
the fall of 2010.  However, one hydrologic indicator not affected by weather or seasons is soils 
characteristics. The field sheets completed by Biohabitats on January 19, 2011 found 1% 
oxidized rhizospheres (soil discoloration from a chemical reaction associated with roots in 
saturated conditions) in the soils rather than the 2% or more required to show the presence of the 
wetland feature of oxidized rhizospheres. 

Furthermore, the data sheets did not find any hydrophytic vegetation, which may be 
absent or difficult to see during the dormant season and/or when under snow cover.  Although 
the winter is a bad time of the year to see hydrophytic vegetation, the re-delineation was 
performed by the applicant’s consultant on January 19, 2011, and a predominance of wetland 
plants was not found. Based on the consultant’s findings and MDE’s concurrence, the necessary 
50% or greater population of hydrophytic vegetation was not found at the time of their 
investigation.

The groundwater table remains high enough to feed the existing pond. Groundwater was 
encountered at a depth of 2.5 feet near the center of the wetland area shown on the plan. This 
measurement includes a layer of man-made fill that was placed in areas near the pond apparently 
in an effort to dry the landscape. The relatively recent fill (in terms of wetland formation) 
explains the lack of conclusive hydric soils in the upper soil layers.   Below the fill area (and 
slightly beyond the 18” depth subject to wetland determination) the soils dramatically change to 
a highly gleyed soil (discolored soils associated with saturated conditions) which would 
otherwise be indicative of a wetland. 

The January 27, 2011 revised letter from MDE (Attachment D), along with the data 
sheets of the applicant’s consultant’s field investigation provides detailed data to support the 
absence of the wetland. The detailed documentation supporting the absence of the wetland was 
received by staff on February 1, 2011. 
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It is agreed that the area is saturated and contains numerous wetland indicators. Staff 
believes that the existing fill and the area as a whole is transitioning back into a wetland. 
However, because of extensive fill and other past activities that have significantly modified the 
area of interest, there are not enough indicators present at the site to legally define the area as a 
wetland.

Forest Conservation And Tree Save

The Forest Conservation Plan covers 1.57 acres, which includes the offsite limits of 
disturbance (LOD). The plan utilizes directional boring of utilities to allow service to the 
proposed homes and minimally disturb the sensitive forest area. Further refinement of the LOD 
and associated tree preservation notes and measures is needed to fully address recent LOD 
changes. Also, the plans and report do not fully acknowledge the previous use of root protection 
matting, which is still present and which had been implemented to protect trees during the earlier 
phases of construction. Therefore, many of the original critical root zones (CRZ) still contain 
viable roots (even though the areas overlap a previous LOD) and some of the proposed impacts 
may be more severe than normally anticipated. Furthermore, the proposed plan needs fine tuning 
to keep the LOD outside of the existing disturbed area where possible, especially in areas that 
contain existing roots (in keeping with the current arborists recommendations). The proposed 
changes to the plan and conditions of approval would address any of the remaining tree care 
details.

The submitted plans do not propose a forest conservation easement to protect the forest 
area in the long term. The proposed development excessively encroaches into environmentally 
sensitive areas (slopes over 25%) in conflict with the subdivision regulations. Section 50-32(c) of 
the subdivision regulations allows the Planning Board to restrict the subdivision of land to 
achieve the objectives of Chapter 22A relating to conservation of tree and forest resources and to 
protect environmentally sensitive areas.

For purposes of this subsection, environmentally sensitive areas are limited to critical 
habitats for wildlife or plant species, slopes over 25% or over 15% with highly erodible 
soils, wetlands, perennial and intermittent streams, and stream buffers. 

A Category I conservation easement would satisfy the requirements of Section 50-32 of 
the Subdivision Regulations and is also required to comply with the Forest Conservation Law 
(Chapter 22A-12(b)). Furthermore, the Category I conservation easement area would ensure the 
stability of the steep slope, which currently shows no signs of erosion. The applicant indicated 
that he would be agreeable to a Category II conservation easement over the steep slopes, but not 
a Category I easement. The less stringent Category II easement would allow the removal of 
groundcover and understory, which could destabilize the slope. The gaps along the proposed 
easement edges within the property would remain for stormwater management installation and 
access routes. Additionally, the directional boring of utilities is allowed through portions of the 
Category I easement. 

Variance Requirements
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Section 22A-12(b) of the Montgomery County code identifies the following trees, shrubs, 
plants, and specific areas as priority for retention and protection and shall be left in an 
undisturbed condition unless the applicant qualifies for a variance.  More specifically the 
vegetation to remain undisturbed includes:

A. Trees, shrubs, or plants determined to be rare, threatened, or endangered under: 
(1) The federal Endangered Species Act of 1973, 
(2) The Maryland Nongame and Endangered Species Conservation Act, Natural 

Resources Article, §§10-2A-01—10-2A-09, Annotated Code of Maryland, and
(3) COMAR 08.03.08;

B. Trees that:
(1) Are part of an historic site,
(2) Are associated with an historic structure, or
(3) Have been designated by the State or the Department as a national, State, or county 

champion tree; and

C.   Any tree having a diameter measured at 4.5 feet above the ground of:
(1) 30 inches or more, or 
(2) 75 percent or more of the diameter, measured at 4.5 feet above the ground, of the 

current State champion tree of that species as designated by the Department of 
Natural Resources.

Under Chapter 22A-21 of the County Code, a person may request in writing a variance 
from this Chapter if the person demonstrates that enforcement would result in unwarranted 
hardship to the person.  The applicant for a variance must: 

(1) Describe the special conditions peculiar to the property which would cause the 
unwarranted hardship; 

(2) Describe how enforcement of these rules will deprive the landowner of rights 
commonly enjoyed by others in similar areas; 

(3) Verify that State water quality standards will not be avoided or that a measurable 
degradation in water quality will not occur as a result of the granting of the variance; 
and

(4) Provide any other information appropriate to support the request. 

Before considering the variance, the Planning Board must refer a copy of each request to 
the County Arborist within the Montgomery County Department of Environmental Protection for 
a written recommendation.  The County Arborist must make a recommendation on the variance 
request to the Planning Board within 30 days from the receipt of the request. If there is no 
recommendation from the County Arborist the response is presumed to be favorable. 

Variance Request

On January 13, 2011 the applicant requested a variance for impact and/or removal of 13
subject trees 30” or greater in diameter:
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Tree # Species
Diameter
(inches) Condition Disposition

CRZ
Area
(sf)

CRZ
Impacts
(%)

5 Tulip Tree 41" DBH Good Save 11,883 72.0
6 Tulip Tree 51" DBH Poor Save 18,386 55.0
8 American Beech 31" DBH Good Save 6,793 31.0
9 American Beech 34.5" DBH Hazard Remove 8,414 64.0
11 American Beech 31" DBH Good Save 6,793 43.0
13 American Beech 30" DBH Good Save 6,362 5.0
14 American Beech 30" DBH Good Save 6,362 9.0
15 American Beech 30" DBH Good Save 6,362 13.0
16 American Beech 30" DBH Good Save 6,362 17.0
17 Tulip Tree 32" DBH Poor Remove 7,238 71.0
18 Red Oak 30" DBH Good Save 6,362 21.0
19 Tulip Tree 30" DBH Good Save 6,362 4.0
unnumbered White Oak 30" DBH Good Save 6,362 9.5

In accordance with Montgomery County Code Section 22A-21(c), the Planning Board 
referred a copy of the variance request to the County Arborist in the Montgomery County 
Department of Environmental Protection for a written recommendation prior to acting on the 
request (refer to Attachment E for applicants’ request letter). In this case, the variance request 
was referred to the Montgomery County Arborist on January 23, 2011.

The County Arborist responded on January 25, 2011, and will not provide a 
recommendation, based on the belief that the tree variance provision does not apply to 
development applications submitted before October 1, 2009 (refer to Attachment F).  

Variance Findings

The Planning Board must make findings that the applicant has met all requirements of 
Chapter 22A-21 before granting the variance.  Staff has made the following determination on the 
required findings: 

a) Approval of the variance will not confer on the applicant a special privilege that would 
be denied to other applicants. The site previously contained a large residential structure. 
The current proposal occupies roughly the same area of disturbance which would be 
needed to replace a similar structure.  Further, removal of affected trees is necessary to 
develop the site in the manner recommended by the Master Plan. 

b) Approval of the variance is not based on conditions or circumstances which are the result 
of the action by the applicant. The general impacts of the proposed development have 
been minimized by the use of directional boring of utilities. These measures have reduced 
the overall footprint of the development to the maximum extent practical, and enabled 
preservation of most of the forested area. The removal of tree #17 is associated with work 
in the right of way beyond the purview of M-NCPPC. Tree # 9 also to be removed is 
documented as a hazard tree. The remaining impacts are necessary and unavoidable to 
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implement the plan as proposed.  Staff believes that the variance can be granted under 
this condition as no mitigation for the two tree removals is necessary. Furthermore, the 
forest conservation requirements address any mitigation which would otherwise be 
considered necessary. 

c) Approval of the variance does not arise from a condition relating to land or building use, 
either permitted or nonconforming, on a neighboring property. The requested variance is 
a result of the current application on the subject property and is not related to land or 
building use on a neighboring property.

d) Approval of the variance will not violate State water quality standards or cause 
measurable degradation in water quality. Structural water quality measures approved for 
the subdivision include dry wells. The submitted stormwater management plan will be 
ultimately approved for this project by the Montgomery County Department of 
Permitting Services.  The approved stormwater management plan will ensure that water 
quality standards will be met in accordance with State and County criteria. 

As a result of the above findings and the associated conditions, staff recommends that the 
Planning Board approve the applicant’s request for a variance from Forest Conservation Law to 
remove two subject trees and impact 11 subject trees. The variance approval is incorporated into 
the Planning Board’s approval of the final forest conservation plan. 

Stormwater Management

The MCDPS Stormwater Management Section approved the stormwater management 
concept on February 1, 2011.  The stormwater management concept consists of environmental 
site design through the use of nonstructural devices including drywells and permeable pavement. 

Compliance with the Subdivision Regulations and Zoning Ordinance

This application has been reviewed for compliance with the Montgomery County Code, 
Chapter 50, the Subdivision Regulations.  The application meets all applicable sections, 
including the requirements for resubdivision as discussed below.  The proposed lot size, width, 
shape and orientation are appropriate for the location of the subdivision.

The lots were reviewed for compliance with the dimensional requirements for the R-60 
zone as specified in the Zoning Ordinance.  The lots as proposed will meet all the dimensional 
requirements for area, frontage, width, and setbacks in that zone.  A summary of this review is 
included in attached Table 1.  The application has been reviewed by other applicable county 
agencies, all of whom have recommended approval of the plan. 
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Conformance with Section 50-29(b)(2) 

A.  Statutory Review Criteria 

 In order to approve an application for resubdivision, the Planning Board must find that 
each of the proposed lots complies with all seven of the resubdivision criteria, set forth in 
Section 50-29(b)(2) of the Subdivision Regulations, which states: 

Resubdivision.  Lots on a plat for the Resubdivision of any lot, tract or other 
parcel of land that is part of an existing subdivision previously recorded in a 
plat book shall be of the same character as to street frontage, alignment, size, 
shape, width, area and suitability for residential use as other lots within the 
existing block, neighborhood or subdivision. 

B. Neighborhood Delineation 

In administering Section 50-29(b)(2) of the Subdivision Regulations, the Planning Board 
must determine the appropriate “neighborhood” for evaluating the application.  In this instance, 
the Neighborhood selected by the applicant, and agreed to by staff, consists of 28 lots 
(Attachment G).  The neighborhood includes platted lots in the R-60 zone on and in the vicinity 
of Meadow Lane.  The lots share several points of access on Meadow Lane, Oak Lane, 
Ridgewood Avenue, and Thornapple Street.  The designated neighborhood provides an adequate 
sample of the lot and development pattern of the area.  A tabular summary of the area based on 
the resubdivision criteria is included in Attachment H. 

C.  Analysis 

Comparison of the Character of Proposed Lots to Existing

In performing the analysis, the above-noted resubdivision criteria were applied to the 
delineated neighborhood.  The proposed lots are of the same character with respect to the 
resubdivision criteria as other lots within the defined neighborhood.  Therefore, the proposed 
resubdivision complies with the criteria of Section 50-29(b)(2).  As set forth below, the attached 
tabular summary and graphical documentation support this conclusion: 

Frontage:
In a neighborhood of 28 lots, lot frontages range from 50 feet to 224 feet.  Six of the lots 
have frontages of less than 60 feet, 15 lots have frontages between 60 and 100 feet, and 
the remaining seven lots have frontages of 100 feet or more.  The three proposed lots 
have frontages of 66 or 67 feet.  The proposed lots will be of the same character as 
existing lots in the neighborhood with respect to lot frontage.

Alignment:
Twenty-one of the 28 existing lots in the neighborhood are perpendicular in alignment, 
and the remaining seven are corner lots.  The three proposed lots are perpendicular in 
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alignment.  The proposed lots are of the same character as existing lots with respect 
to the alignment criterion.

Size:
The lots in the delineated neighborhood range from 5,007 square feet to 27,913 square 
feet.  Twelve of the lots are smaller than 7,000 square feet, 11 are between 7,000 and 
10,000 square feet, and five are between 10,000 and 28,000 square feet.  Proposed Lot 37 
will be 21,290 square feet in size, Proposed Lot 38 will be 17,790 square feet in size, and 
proposed Lot 39 will be 18,650 square feet in size.  The proposed lot sizes are in 
character with the size of existing lots in the neighborhood.

Shape:
Fourteen of the existing lots in the neighborhood are trapezoidal, eight are rectangular, 
and six are irregular.  Two of the proposed lots are irregularly shaped, and one is 
rectangular. The shapes of the proposed lots will be in character with shapes of the 
existing lots.

Width:
The lots in the delineated neighborhood range from 50 feet to 139 feet in width.  Six of 
the lots have widths of less than 60 feet, 14 lots have widths between 60 and 80 feet, and 
the remaining eight lots have widths of more than 80 feet.  The proposed lots have widths 
of 67, 77, and 86 feet.  The proposed lots will be in character with existing lots in the 
neighborhood with respect to width.

Area:
The lots in the delineated neighborhood range from 1,083 square feet to 11,132 square 
feet in buildable area.  Fifteen of the lots have a buildable area less than 3,000 square 
feet, nine are between 3,000 and 5,000 square feet, and four are between 5,000 and 
11,500 square feet.  Proposed Lot 37 has a buildable area of approximately 9,348 square 
feet, proposed Lot 38 has a buildable area of approximately 4,508 square feet, and 
proposed Lot 39 has a buildable area of approximately 3,386 square feet.  The proposed 
lots will be of the same character as other lots in the neighborhood with respect to 
buildable area. 
Note:  The resubdivision data table submitted by the applicant indicates that proposed Lot 
37 has a buildable area of 13,459 square feet, proposed Lot 38 has a buildable area of 
10,055 square feet, and proposed Lot 39 has a buildable area of 9,897 square feet.  These 
figures include portions of the lots that are not actually buildable because they are behind 
a building restriction line and within a forest conservation easement that are 
recommended by staff to protect the steep slopes on the subject property, as discussed in 
this report.  Staff estimated the buildable area figures used in the analysis by measuring 
on the plan the remaining buildable area after excluding the area behind the building 
restriction line and within the forest conservation easement. 

Suitability for Residential Use:  The existing and the proposed lots are zoned residential 
and the land is suitable for residential use. 
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Conformance with Section 50-32(b) 

Section 50-32(b) of the Subdivision Regulations states that “the board must restrict the 
subdivision of any land which it finds to be unsafe for development because of possible flooding 
or erosive stream action, soils with structural limitations, unstabilized slope or fill, or similar 
environmental or topographical conditions.” 

Staff believes that the band of steep slopes, which exceed 25% gradient, that crosses the 
central portion of the subject property constitutes unsafe land in the meaning of Section 50-
32(b).  As such, staff recommends that that portion of the subject property be restricted by means 
of building restriction lines, as authorized by Section 50-32 of the Subdivision Regulations.  The 
preliminary plan submitted by the applicant shows a building restriction line at the bottom of and 
near the top of the steep slope area.  The staff recommendation includes a condition that requires 
that the building restriction line be shown on the certified preliminary plan and that no building 
foundation or other permanent structure may encroach beyond the building restriction line. 

Town of Chevy Chase

The subject property is located within the Town of Chevy Chase.  As provided in Article 
28 of the Maryland Code, the Montgomery County Planning Board exercises subdivision power 
within the Town.  The Town provided three letters to the Planning Board, dated June 9, 2010, 
October 28, 2010, and November 15, 2010, respectively, that recommend denial of the 
application (Attachment I). 

The reasons for the Town’s recommendation of denial, as put forth in their letters, along 
with staff responses are as follows: 

Lot dimensions 
Section 50-29(a)(1) of the Subdivision Regulations requires that lot size, width, shape, and 
orientation be appropriate for the location of the subdivision.  Lots in the Town are typically 
approximately twice as deep as they are wide.  However, the proposed lots have a depth to width 
ratio of approximately 3:1 to 5:1 rather than 2:1. 

Staff response:  The subdivision regulations and the Montgomery County Zoning Ordinance do 
not regulate lot depth.  The proposed lots are approximately rectangular, as are many of the 
existing lots in the area.  The proposed lots also are of the same character as existing 
neighborhood lots with respect to lot width and area.  Therefore, staff believes that the proposed 
lots have a size, width, shape and orientation that are appropriate for the location of the 
subdivision, without regard to the depth to width ratio. 

Lots to abut a public street
Section 50-29(a)(2) of the Subdivision Regulations requires that lots abut a public street, with 
certain exceptions.  The lots do not comply with this requirement because they will be accessed 
by the public alley and not by the street frontage. 
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Staff response:  The Town’s recommendation conflates frontage with access.  The Subdivision 
Regulations require that lots abut, or front onto, a public street.  The three proposed lots have 
frontage on Meadow Lane and/or Oak Lane, which are public streets.  The regulations do not 
require that vehicular access be provided from that frontage.  Therefore, the application complies 
with this requirement. 

Resubdivision criteria 
The proposed lots are not of the same character with respect to frontage, alignment, shape, width, 
buildable area, and suitability for residential use, as required by Section 50-29(b)(2) of the 
Subdivision Regulations. 

Staff response:  As explained above in detail, staff finds that the proposed lots would be of the 
same character as existing neighborhood lots.  Further, staff notes that in several instances, the 
Town’s finding that the lots are not of the same character is based on observations of the 
potential dwellings that would be built on the lots, and not on the lots themselves.  Staff reminds 
the Planning Board that a preliminary plan does not determine the size or location of any 
building, that the building footprints shown on the preliminary plan are conceptual only, and that 
the analysis required by Section 50-29(b)(2) applies to the proposed lots, and not to any potential 
buildings.

Emergency access 
Access to the proposed lots will not be adequate for fire and rescue.  The fire access plan 
approved by the Fire Marshal shows a pedestrian path leading from Meadow Lane to the 
proposed dwellings, but the current preliminary plan does not.  The path is required to provide 
foot access to one of the proposed dwellings from a fire department staging area on Oak Lane. 

Staff response:  The staff recommendation includes a condition that requires that the certified 
preliminary plan show a hard-surfaced pedestrian path from Oak Lane to the proposed dwelling 
on Lot 39.  Inclusion of this condition will bring the preliminary plan into conformance with the 
approved fire access plan. 

Pedestrian safety in the alley 
The three proposed lots will greatly increase vehicular traffic in the alley, putting pedestrians at 
risk. 

Staff response:  The addition of three one-family detached dwellings will not generate a 
significant amount of traffic.  The alley provides primary vehicular access apparently to six 
existing lots; with the three proposed lots the total would be nine.  The Planning Board has 
approved other preliminary plans for subdivisions on streets with no sidewalks, based on a 
determination that the low traffic volume allows pedestrians to safely travel in the roadway.  
Many of these subdivisions have been on streets with more dwellings accessing them than the 
nine lots that will access the alley if this subdivision is approved.  Moreover, the alley is posted 
with a maximum speed of ten miles per hour, further ensuring pedestrian safety. 

For the Planning Board’s information, Article 28 of the Maryland Code stipulates that 
when an incorporated municipality recommends denial of a residential resubdivision application, 
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a two-thirds majority vote of the members of the Planning Board then present and participating is 
required to override the recommendation of the incorporated municipality. 

Citizen Correspondence and Issues

The applicant conducted a pre-submission community meeting on February 27, 2010.  No 
significant subdivision issues were raised at the meeting.  In addition, written notice of the plan 
submittal and the public hearing dates was given by the applicant and staff.  As of the date of this 
report, four letters have been received from citizens opposed to the subdivision (Attachment J).  
These letters largely raise the same issues as were raised by the Town of Chevy Chase, and are 
discussed above.  In addition, the letters raise the concern of excessive tree removal and the 
potential for houses that are larger than those in the surrounding area.  With respect to tree 
removal, all tree removal will be consistent with an approved forest conservation plan, as 
provided for by the Montgomery County Forest Conservation Law.  The forest conservation plan 
reduces loss of trees to the extent practical.  With respect to potential house size, the preliminary 
plan does not determine house size or location, except that it sets building restriction lines.  Any 
houses eventually built on the proposed lots will be placed within the area determined by the 
building restriction lines and will be built to meet the standards in the Montgomery County 
Zoning Ordinance and the Town of Chevy Chase Building Code. 

Citizen concerns have been adequately addressed by the proposed plan, or with the 
recommended changes.  

CONCLUSION 

Section 50-29(b)(2) of the Subdivision Regulations specifies seven criteria with which 
resbudivided lots must comply.  They are street frontage, alignment, size, shape, width, area and 
suitability for residential use within the existing block, neighborhood or subdivision.  As set forth 
above, the three proposed lots are of the same character as the existing lots in the defined 
neighborhood with respect to each of the resubdivision criteria, and therefore, comply with 
Section 50-29(b)(2) of the Subdivision Regulations.  The proposed lots meet all requirements 
established in the Subdivision Regulations and the Zoning Ordinance and substantially conform 
to the recommendations of the Bethesda/Chevy Chase Master Plan.  Access and public facilities 
will be adequate to serve the proposed lots, and the application has been reviewed by other 
applicable county agencies, all of whom have recommended approval of the plan.  Therefore, 
approval of the application with the conditions specified above is recommended.  However, the 
Town of Chevy Chase has recommended denial of the application.  As discussed in this report, 
staff does not agree with the Town’s reasons for recommending denial and continues to 
recommend approval of the application despite the Town’s recommendation to the contrary.  For 
the Planning Board’s information, Article 28 of the Maryland Code stipulates that when an 
incorporated municipality recommends denial of a residential resubdivision application, a two-
thirds majority vote of the members of the Planning Board then present and participating is 
required to override the recommendation of the incorporated municipality. 
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Attachment H – Resubdivision Data Table 
Attachment I – Recommendation of the Town of Chevy Chase 
Attachment J – Citizen Correspondence 
Attachment K – Agency Correspondence Referenced in Conditions
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Table 1:  Preliminary Plan Data Table and Checklist 

Plan Name:  7206 Meadow Lane 
Plan Number:  120100270 
Zoning:  R-60 
# of Lots:  3 
# of Outlots:  N/a 
Dev. Type:  Residential 

PLAN DATA Zoning Ordinance 
Development 

Standard 

Proposed for 
Approval by the 
Preliminary Plan 

Verified Date 

Minimum Lot Area 6,000 sq. ft. 17,790 sq. ft. 
minimum 

NB 2/4/11 

Lot Width 60 ft. 67 ft. minimum NB 2/4/11 
Lot Frontage 25 ft. 66 ft. minimum NB 2/4/11 
Setbacks     

Front 25 ft. Min. Must meet minimum1 NB 2/4/11 
Side 8 ft. Min./18 ft. total Must meet minimum1 NB 2/4/11 
Rear 20 ft. Min. Must meet minimum1 NB 2/4/11 

Height 35 ft. Max. May not exceed 
maximum1

NB 2/4/11 

Max Resid’l d.u. per 
Zoning 9 3 NB 2/4/11 

MPDUs N/a  NB 2/4/11 
TDRs N/a  NB 2/4/11 
Site Plan Req’d? No  NB 2/4/11 
FINDINGS 
SUBDIVISION
Lot frontage on Public Street Yes NB 2/4/11 
Road dedication and frontage improvements Yes Agency letter 6/18/10 
Environmental Guidelines Yes Staff memo 2/4/11 
Forest Conservation Yes Staff memo 2/4/11 
Master Plan Compliance Yes Staff memo 12/15/10 
ADEQUATE PUBLIC FACILITIES
Stormwater Management Yes Agency letter 2/1/11 

Water and Sewer (WSSC)  Yes Agency
comments 

9/30/10 

10-yr Water and Sewer Plan Compliance Yes Agency
comments 

5/24/10 

Well and Septic N/a Agency letter 5/24/10 
Local Area Traffic Review N/a Staff memo 5/24/10 
Policy Area Mobility Review N/a Staff memo 5/24/10 
Transportation Management Agreement No Staff memo 5/24/10 
School Cluster in Moratorium? No NB 2/4/11 
School Facilities Payment  Yes NB 2/4/11 
Fire and Rescue Yes Agency letter 10/1/10 

1  As determined by MCDPS at the time of building permit. 
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Lot Block Subdivision Frontage Alignment Lot Size Lot Shape Width Buildable Area

39 4 Chevy Chase, Section 4 224.0 Feet corner 27,913 S.F. trapezoidal 120.0 Feet 11,132 S.F.

37 5 Chevy Chase, Section 4 66.0 Feet perpendicular 21,290 S.F. irregular 85.6 Feet 9,348 S.F. *

35A 5 Chevy Chase, Section 4 89.0 Feet perpendicular 18,953 S.F. irregular 108.4 Feet 10,632 S.F.

39 5 Chevy Chase, Section 4 67.0 Feet perpendicular 18,650 S.F. irregular 76.8 Feet 3,386 S.F. *

38 5 Chevy Chase, Section 4 67.0 Feet perpendicular 17,790 S.F. rectangular 67.0 Feet 4,508 S.F. *

34 5 Chevy Chase, Section 4 134.0 Feet perpendicular 13,016 S.F. trapezoidal 93.8 Feet 5,917 S.F.

11 6 Chevy Chase Park 50.8 Feet perpendicular 11,742 S.F. trapezoidal 55.0 Feet 6,179 S.F.

19 4 Chevy Chase, Section 4 123.4 Feet corner 10,478 S.F. trapezoidal 120.1 Feet 3,641 S.F.

1 22 Chevy Chase, Section 4 102.2 Feet corner 9,670 S.F. rectangular 102.2 Feet 3,513 S.F.

35 3 Chevy Chase, Section 4 105.2 Feet corner 9,095 S.F. irregular 66.4 Feet 2,709 S.F.

12 6 Chevy Chase Park 50.0 Feet perpendicular 8,833 S.F. trapezoidal 50.0 Feet 3,531 S.F.

16 6 Chevy Chase Park 123.8 Feet corner 8,299 S.F. irregular 103.0 Feet 2,453 S.F.

27 5 Chevy Chase Park 64.5 Feet perpendicular 8,234 S.F. trapezoidal 64.5 Feet 3,794 S.F.

28 5 Chevy Chase Park 64.6 Feet perpendicular 8,124 S.F. rectangular 61.4 Feet 3,778 S.F.

13 5 Chevy Chase Park 50.0 Feet perpendicular 7,866 S.F. trapezoidal 50.0 Feet 3,288 S.F.

31 5 Chevy Chase, Section 4 65.0 Feet perpendicular 7,800 S.F. rectangular 65.0 Feet 3,290 S.F.

32 5 Chevy Chase, Section 4 65.0 Feet perpendicular 7,700 S.F. rectangular 65.0 Feet 3,280 S.F.

33 5 Chevy Chase, Section 4 67.6 Feet perpendicular 7,432 S.F. rectangular 67.6 Feet 2,974 S.F.

13 23 Chevy Chase, Section 4 95.0 Feet corner 7,077 S.F. rectangular 77.4 Feet 2,041 S.F.

26 5 Chevy Chase Park 64.5 Feet perpendicular 6,989 S.F. trapezoidal 64.5 Feet 2,891 S.F.

18 5 Chevy Chase Park 139.2 Feet corner 6,590 S.F. irregular 139.2 Feet 3,628 S.F.

14 5 Chevy Chase Park 50.0 Feet perpendicular 6,391 S.F. trapezoidal 50.0 Feet 2,612 S.F.

17 5 Chevy Chase Park 84.0 Feet perpendicular 5,886 S.F. irregular 84.0 Feet 1,457 S.F.

13 6 Chevy Chase Park 60.0 Feet perpendicular 5,796 S.F. irregular 60.0 Feet 1,083 S.F.

25 5 Chevy Chase Park 64.5 Feet perpendicular 5,736 S.F. trapezoidal 64.5 Feet 1,987 S.F.

12 23 Chevy Chase, Section 4 60.3 Feet perpendicular 5,688 S.F. rectangular 60.3 Feet 2,087 S.F.

15 5 Chevy Chase Park 50.0 Feet perpendicular 5,638 S.F. trapezoidal 50.0 Feet 2,130 S.F.

14 6 Chevy Chase Park 65.0 Feet perpendicular 5,419 S.F. trapezoidal 65.0 Feet 1,682 S.F.

16 5 Chevy Chase Park 55.0 Feet perpendicular 5,332 S.F. trapezoidal 55.0 Feet 1,878 S.F.

15 6 Chevy Chase Park 60.0 Feet perpendicular 5,110 S.F. trapezoidal 60.0 Feet 1,535 S.F.

19 5 Chevy Chase Park 63.2 Feet perpendicular 5,007 S.F. rectangular 63.2 Feet 1,547 S.F.

* Buildable Area for proposed lots is based on Town of Chevy Chase Building Restriction Lines.
5.  Average lot width measured at midpoint of lot.

Comparable Lot Data Table (Sorted in descending order by Lot Size)

1.  Lot statistics taken from available record plats.
2.  Parts of lots and parcels were not included.

PROPOSED LOTS 37-39, BLOCK 5
7206 MEADOW LANE

CAS Project No. 09-050

3.  Longest front property line used for frontage calculation on corner lots
4.  25' Front BRL (per R-60 Zone) assumed for buildable area calculations.

Lot Size resubdivision data.xls 2/7/2011

Attachment H



Attachment I



































































Attachment J

























Attachment K








		2011-02-07T14:26:11-0500
	Neil Braunstein
	I am the author of this document


		2011-02-07T15:49:16-0500
	Rose G. Krasnow


		2011-02-07T15:56:13-0500
	Robert Kronenberg




