' MOoONTGOMERY CoOUNTY PLANNING DEPARTMENT
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

Staff Report: Limited Site Plan Amendment 81999001F, Germantown Town
Center — Panera Bread

ITEM#: 10

MCPB HEARING May 5, 2011
DATE:

REPORT DATE: April 25, 2011
TO: Montgomery County Planning Board

VIA: John Carter, Chief
Area 3 — Site Plan Review

FROM: Molline Smith, Senior Planner
301.495.4573
Molline. Smith@mncppc-mc.org

APPLICATION The site is located within the Germantown Town Center on Parcel D;

DESCRIPTION: approximately 0.11 acres of land originally zoned TS. The Applicant is
requesting a reduction to the building square footage for the restaurant use
originally approved on the certified site plan.

APPLICANT: L2M, Inc.
FILING DATE: January 21, 2011
RECOMMENDATION: Approval with conditions

EXECUTIVE This application was originally accepted as an administrative amendment on

SUMMARY': January 21, 2011. Due to opposition regarding parking; a public hearing was
specifically requested (Appendix D). The opposition is from the restaurants
within Parcel D, and it is specifically related to the shared parking for the
existing uses.

The vacant pad site was created with the 1999 plan approvals with a building
footprint for a restaurant/retail use. A new tenant (Panera Bread) is now
proposing to occupy the pad site with a more defined building footprint.

Approval signatures

Mos. g4c

8787 Georgia Avenue, Silver Spring, Maryland 20910
301.495.4600
www.MontgomeryPlanning.org



BACKGROUND INFORMATION

The subject property is located approximately 0.40 miles west of 1-270 and bordered by Century
Boulevard to the north, Germantown Road (MD 118) to the south, Aircraft Drive to the east, and
Crystal Rock Drive to the west. Other neighboring properties in close proximity to the site
include the Regal Cinemas Stadium 14 (819990010), the Germantown Police Station, the
Department of Energy, and the Chevron gas station (819870490).

The Planning Board approved the plan on November 12, 1998 for 181,900 gsf of commercial/
retail and 98,559 gsf of hotel on 24.74 acres of land zoned TS (Town Sector). The Parcel D area
consists of eight commercial/retail pad sites, seven of which are occupied, a village green space
area (open space within a 50 foot transit easement), a public plaza, shared surface parking
facilities and Metro bus stops along Aircraft Drive (to the northeast).
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PROJECT DESCRIPTION

Previous Approvals
The Preliminary Plan of Subdivision included plan numbers 119783190, 119791210 and
119791220 and record plat (Plat book 613, page 61) for this development.

The Preliminary Plan 119940040 approved the Adequate Public Facilities (APF) agreement and
the phasing scheduling of the recordation of the plats on April 30, 1998. The APF agreement
established 1) a maximum density of 555 dwelling units; 2) 119,900 square feet of retail use; 3)
25,000 square feet of civic use; and 4) 40,400 square feet of commercial use. The phasing
schedule for the recordation of plats established a minimum of 65,000 square feet of commercial
development for Phase I; a minimum of 350 dwelling units and for an additional 20,000 square
feet of commercial development for Phase I1; and the remaining residential development of 205
dwelling units and the remaining commercial development were scheduled to occur in Phase II.

Site Plan 819990010 was approved by the Planning Board on November 12, 1998 for 181,900
gross square feet of commercial/ retail use, 98,559 gross square feet of hotel use on 24.74 acres
of land zoned TS. The development program consisted of three phases (B/C, D and E/F); which
included the dedication of 175 spaces for a Park & Ride facility.

Site Plan 81999001A was approved by Staff on April 10, 2003 for the Fairfield Inn on an
existing pad site within Phases E/F. The hotel is 10,763 square foot with 87-rooms. The
commercial/retail square footage was increased to 194,906 gross square feet, and the hotel
square footage was decreased to 60,000 square feet.

Site Plan 81999001B was approved by Staff on December 12, 2004 for the Bailey’s Pub and
Grill (currently the same operated by Green Turtle) on an existing pad site within Phase D,
Parcel D.

Site Plan 81999001C was approved by Staff on December 1, 2005 for the IHOP restaurant on an
existing pad site within Phase E/F.

Site Plan 81999001D and 81999001E was approved by the Planning Board on September 21,
2006 for a Commerce Bank (1-story, 5,100 sf.) on an existing pad site within Phase D, Parcel D.
The proposed building footprint reduced the original square footage by 4,600 square feet; which
was added to the overall green space provided.

Proposal

This amendment will decrease the original building square footage within the vacant pad site of
Phase D Parcel D by 3 square feet. The certified site plan specifies a 1-story building with a 2-
story appearance at a maximum of 5,100 square feet. The proposed building has been slightly
shifted 2 feet east of the 50 foot Transit Easement for a maximum of 5,097 square feet. The
patron area for the proposed building will consist of indoor/outdoor seating (approximately 3,250
square feet).
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The Applicant is proposing no modifications to the existing lighting and landscape plans; per the
approval of the certified site plan. Wheel-stops have been added to 3 parking spaces directly
abutting a 5-foot pedestrian sidewalk and a handicap space has been located in close proximity to
the entrance of the building. The revised building footprint will not change the existing
pedestrian and vehicular circulation systems.

The main entrance to the proposed building will front onto Century Boulevard with outdoor
seating in close proximity to the existing public plaza; while loading areas front onto the internal

parking facilities.
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ELEVATION
SCALE: 1/4°=1'0"

Front Building Elevation

e
s B
1 N e 1 R
&) b le] H 4 il
7 | 1;:”777 L 7
Co o

I ) ELEVATION
Al SCALE: 1/4°=1-0"

Rear Building Elevation

PARKING ANALYSIS & COMMUNITY CORRESPONDENCE

The internal surface parking facilities are shared per the requirements of the Declaration of
Restrictions Covenants and Easements (section 2.2, Appendix D). Metro access has been
provided along Aircraft Drive (MD 120) and the dedicated Park & Ride spaces are located
towards the center of the site. The on-street parking spaces have been removed from the site
plan, due to comments from Fire and Rescue. However, the on-street parking spaces are not
included in the overall shared parking agreement. The existing parking facilities meet the
requirements of the zone, specifically noted in section 59E-3.1 related to mixed use off-street
parking (Appendix C).

A response letter was generated by one of the five restaurant owners on Parcel D in opposition to
this project being constructed for the following reasons:
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There is already a shortage of parking for the other businesses.
“The addition of Panera Bread will adversely affect our sales by encroaching on the 104
spaces located immediately in front of our restaurant.”

The TS zone promotes the use of mass transit facilities and seeks to minimize the
necessity for the automobile transportation by providing residential transit station areas,
the retail commercial uses and professional services that contribute to the self-sufficiency
of the community (section 59C 8.23). The existing parking facilities are intended to be
shared with other commercial/retail uses. The Parcel D area has a total of 624 spaces;
which includes 21 handicap spaces and 175 Park & Ride spaces. In accordance with the
shared parking agreement; a minimum of 427 parking spaces are required.

Concerns over the integrity of this project.

“The developer may indicate street parking when fully aware that such parking is illegal.
The developer may present inconceivable scenarios where supposedly restaurant patrons
would park their car at considerable distance, behind the movie theater. The developer
and proposed tenant plan to position the garbage, grease refuse, truck loading area
along the entrance path to our restaurant.”

Per the comments from Fire & Rescue, the 26 on-street parking spaces that were
originally noted on the certified site plan were never constructed. The Parcel D area has
an excess of 1197 spaces without the addition of the on-street parking.

The proposed dumping and loading facilities are proposed on the eastern side of the
building directly adjacent to the existing loading facilities for the Green Turtle restaurant.
The dumpsters will be enclosed with 6-foot fencing and separated from the pedestrian
sidewalk by an 8-foot wall.

Regulation of the existing parking usage.
*“...serious concerns over whether the developer is equipped, able or interested in
managing the troubled parking situation... “

The regulation of the Park & Ride facilities are currently enforced through the use of
restrictive signage and pavement markings. The parking schedule is subject to change
depending on the time of day (Appendix C).

Although Staff has met with the Applicant and the restaurant owner in an effort to resolve these
issues prior to establishing a public hearing; no resolution has been reached. Therefore based on
the requirements of the shared parking agreement and in accordance with the certified site plan
and the mixed-use requirements of the zone; adequate parking has been provided.

Staff has received other similar correspondence related to the existing parking conditions (via
phone calls); however no other response letters were generated.

spaces —

! The total number of parking spaces provided minus the total number of required shared parking spaces (624

427 spaces = 197 spaces).
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Development Standards

The subject site is zoned TS. In accordance with section 59C 8.23 of the Montgomery County
Zoning Ordinance, the purpose of the TS Zone is to promote the optimum use of the transit
facilities by assuring the orderly development of land in transit station development areas and
access, both vehicular and pedestrian to metro stations. This zone is intended to provide for the
needs of the workers and residents of transit station development areas, and to minimize the
necessity for automobile transportation by providing in largely residential transit station areas,
the retail commercial uses and professional services that contribute to the self-sufficiency of the
community. The proposed development meets the purpose and requirements of the zone.

The following data table indicates the proposed development’s compliance with the Zoning
Ordinance. Only the standards that are affected by the proposed amendment are listed; a
comprehensive modified data table is included on the certified site plan.

Project Data Table for the TS Zone

Development Standard | Permitted/Required | Proposed for Approval
Building Height (feet) | N/A | 28 feet
Building Setbacks (feet)

Front (Century Boulevard) N/A 80.26 feet
Side (Crystal Rock Drive) N/A 328.09 feet
Site (Aircraft Drive) N/A 135.88 feet
Rear (Germantown Road) N/A 511.53 feet
Min. Green Area (% of lot) | 10% (37,026 sf.) | 22% (82,272 sf.)
Floor Area Ratio (FAR) ?0.5 max. 0.14

Max. Building Area (square feet) *5,100 5,097
Parcel D Min. Parking Spaces | “427 spaces 624 spaces

RECOMMENDATION AND CONDITIONS

The proposed modifications to the site plan do not alter the overall design character of the
development in relation to the original approval and the site remains compatible with existing
and proposed development adjacent to the site. These modifications do not impact the efficiency,
adequacy, or safety of the site with respect to vehicular and pedestrian circulation, open space,
landscaping, or lighting.

2 The total floor area of the center 51,850 sf.

® Original building footprint approved with the certified site plan 819990010.
* The maximum number of spaces needed per the shared parking requirements (see Appendix B).
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Staff recommends approval of site plan 81999001F, Germantown Town Center — Panera Bread,
for the amendments delineated above. All site development elements shown on the site plan
stamped “Received” by the M-NCPPC on March 28, 2011 are required except as modified by the
following conditions.

Conformance with Previous Approvals

1. Site Plan Conformance
The proposed development must comply with the conditions of approval for site plan
819990010 as listed in the Planning Board Resolution dated March 15, 1999, as
amended.
2. Certified Site Plan
Prior to approval of the Certified Site Plan the following revisions must be made and/or
information provided subject to Staff review and approval:
a. Modify data table and parking calculations to reflect development and mixed use
standards enumerated in the staff report and in Appendix C.
b. Ensure consistency of the proposed building location and parking layout between
all sheets of the site plan set.

APPENDICES

Submitted Site Plans & Building Elevations

Letter of Justification (dated March 24, 2011)

Shared Parking Calculations for Phase D, Parcel D

Parking Agreement (signed May 2, 2000, effective Mary 4, 2000)
Community Correspondence (dated April 7, 2011)

moow>
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APPENDIX A (Submitted Site Plan & Building Elevations)
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. I (See Lardscape ) ; | { \ GENERAL CONTRACTOR OF TS OBLIGATIONS, DUTIES AND RESPONSIBILITIES INCLUDING, BUT KT LIWITED TO, CONSTRUCTION MEANS, NETHODS, SEQUENCE, TECHNIGUES OR PROCEDURES NECESSARY FOR PERFORMING, Fax {301) 8094501
| N A 98.5 : SUPERINTENDING AND COORDINATING THE WORK IN ACCORDANCE WITH THE CONTRACT DOCUMENTS AND ANY HEALTH OR SAFETY PRECAUTIONS REQUIRED BY ANY REGULATGRY AGENCIES. BGHLER ENGINEERING AND TS www.BohlerEngineering.com
978 975 + Wheel Stop (Typ_ of ) A\ : PERSONNEL HAVE NO AUTHORITY:TO EXERCISE ANY CONTROL OVER ANY CONSTRUCTION CONTRACTOR OR ITS EMPLOYEES IN CONNECTION WITH THEIR WORK OR ANY HEALTH OR SAFETY PROGRAMS OR PROCEDURES, THE .
: *@ =7 = 08 1 o | - GENERAL CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR JOB SE SAFETY, BOHLER ENGINEERING SHALL BE INDEMNIFIED BY THE GENERAL CONTRACTOR AND SHALL BE MADE ADDITIONAL INSURED UNDER THE : T
* | + ; | y@ GENERAL CONTRACTOR'S POLICIES OF GENERAL LIABILITY INSURANCE. AT A
- L % - E E
™ - : l . 24, BOHLER ENGINEERING SHALL REVIEW AND APPROVE OR TAKE OTHER APPROPRIATE ACTION ON THE CONTRACTOR SUBMITTALS, SUCH AS SHOP DRAWINGS, PRODUCT DATA, SANPLES, AND OTHER DATA, WHICH THE . Tt ST Al
=L T T R A/ 1% SPACES [\‘i CONTRACTOR IS REQUIRED 7O SUBMIT, BUT ONLY FOR THE LIMITED PURPOSE OF CHECKING FOR CONFORMANCE WIFH THE DESIGN CONCEPT AND THE INFORMATION SHOWN IN THE CONSTRUCTION MEANS OR METHODS, TN s
-WE T T — : l . : _ m&mmm OF THE wemé WITH OTHER TRADES, OR CONSTRUCTION SAFETY PRECAUTIONS, ALL OF WHICH ARF THE SOLE RESPONSIBILITY OF THE CONTRACTOR. BOMLER ENGINEERING'S REVIEW SHALL BE CONDUCTED : s iz W
AN = : REASONABLE PROMPTNESS WHILE ALLOWING SUFFICIENT TIME TO PERMIT ADEQUATE REVIEW. REVIEW OF A SPECIFIC ITEM SHALL NOT INDICATE THAT BOMLER ENGINEERING HAS REVIEWED THE ENTIRE ASSEMBLY OF = o
A ey WHEEL 8TOPS REQUIRED AT PARKING STALLS NEXT TO SIDEWALKS. . WHICH THE ITEM IS A COMPONENT, BOHLER ENGINEERING SHALL NOT BE RESPONSIBLE FOR ANY DEVIATIONS FROM THE CONSTRUCTION DOCUMENTS NOT BROUGHT TO THE ATTENTION OF BOHLER ENGINEERING N WRITING . =
R ENGI
== e e ) inll . BY THE CONTRACTOR. BOHLER ENGINEERING SHALL NOT BE REQUIRED TO REVIEW PARTIAL SUBMISSIONS OR THOSE FOR WHICH SUBMISSIONS OF CORRELATED ITEMS MAVE NOT BEEN RECEWED, @ O«M@v%‘
- NE \ AAAAN 640" CONCRETE % A
S AXAYA bé OO Y - WHEEL STOP i 2 25. IN AN EFFORT TO RESOLVE ANY CONFLICTS THAT ARISE DURING THE DESIGN AND CONSTRUCTION OF THE PROJECT OR FOLLOWING THE COMPLETION OF THE PROJECT, BOHLER ENGINEERING AND THE CONTRACTOR MUST "fegf&{}m;ﬁ,‘?‘@w’"‘
233 X Y A \ " ' AGREE THAT ALL DISPUTES BETWEEN THEM ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE FROJECT SHALL BE SUBMITTED TO NONBINDING MEDIATION UNLESS THE PARTIES WUTUALLY AGREE OTHERWISE. a2 25 \\
Y A . S =1 3l 26, THE CONTRACTOR MUST INCLUDE A MEDIATION PROVISION IN ALL AGREEMENTS WITH INDEPENDENT SUBCONTRACTGRS AND CONSULTANTS RETANED FOR THE PROJECT AND TO REGUIRE ALL INDEPENDENT CONTRACTORS .
X )&)( TN MYYY 3 3 - AND CONSULTANTS ALSO TO INCLUDE A SIMILAR MEDIATION PROVISION IN ALL AGREEMENTS WITH THEIR SUBCONTRACTORS, SUBCONSULTANTS, SURPLIERS AND FABRICATORS, THEREBY PROVIDING FOR MEDIATION AS THE \ e J
Y y \ e e P PR PRIMARY METHOD FOR DISPUTE RESOLUTION BETWEEN THE PARTIES TO ALL THOSE AGREEMENTS.
_ . COMCRETE / \ CONCRETE AN X \ 1 + o | ("SHEET TTLE. 1
972 |} CROSSHALK S ) CRISSHALK SRR 235 e % . 2. IF THE CONTRACIOR DEVIATES FROM THE PLANS AND SPECIFICATIONS, INCLUDING THE NOTES CONTAMED THEREON, WITHOUT FIRST OBTAINING PRIOR WRITTEN AUTHORIZATION FOR SUCH DEVIATIONS FROM THE OWNER SITE
\ L 4o EogNS PR - AND ENGINEER, 17 SHALL BE RESPONSIBLE FOR THE PAYMENT OF ALL COSTS TO CORRECT ANY WORK DONE, ALL FINES OR PENALTIES ASSESSED WITH RESPECT THERETO AND ALL COMPENSATORY OR PUMITIVE DAMAGES ‘
%&)&)& . VRS I ISR RESULTING THEREFROM. THE CONTRACTOR SHALL INDEMNIFY AND HOLD THE OWNER AND ENGINEER HARMLESS FROM ALL SUCH COSTS TO CORRECT ANY SUCH WORK AND FROM ALL SUCH FINES AND PENALTIES,
@%& PR A e T e T T COMPENSATION AND PUNITIVE DAMAGES AND COSTS OF ANY NATURE RESULTING THEREFROM. PL AN
7: ) o e R - a " L. '-‘_f.. - ’ L] _¢‘:‘.‘ R
/ i}\)\ {/ | ':H—l§ | Eg- A 28.  PLEASE CONTACT MONTGOMERY COUNTY TRANSPORTATION MANAGEMENT CENTER (TMC) 72 HOURS PRIOR TO ANY DIGGING TO MARK EXISTING TRAFFIC SIGNAL EQUIPNENT. TMC PHONE: (240) 7772100,
T N L1
- — PAVEMENT i:lmi_zl_l | 29, REMOVE AND REPLACE DETERIORATED/DAMAGED CURB AND GUTTER AND SIDEWALK ALONG PROPERTY FRONTAGE AS DIRECTED BY THE MCDPS RIGHT-OF-WAY INSPECTOR.
,:U o 30.  CONTRACTOR SHALL DYE TEST THE SANITARY SEWER LINE AT THE PROP. CONMECTION POINT TO ENSURE CONNECTION TO THE SAMITARY MAIN, BOHLER ENGINEERING TO BE HELD HARMLESS IV THE EVENT OF AN
S/DIAX2S" IMPROPER SANITARY (ATERAL CONNECTION. SHEET NUMBER:
ROD3PER : - \
WHEEL STOP ' 1
msreiazspomsuwomscmmmmmmmwmmﬁ@mmmmmmwm 20 10§ Y 20 WHEEL STOP DETAIL . . Eﬁgﬁm{%ﬁmcségknﬁm OF 1
WORK SCOPE PRIOR TO THE INTIATION OF CONSTRUCTION. SHOULE THE CONTRAGTOR FIND A CONFLICT WiTH THE DOCUMENTS RELATIVE TO R i NTS DOCUMENTS WERE PREPARED OR APPROVED BY ME, AND \, )
mﬂmwsmmmmmsﬁmﬁmgmwmm ) S THAT | AM A DULY LICENSED PROFESSIONAL ENGINEER
bbb B T CONTACT oy 1% 20 UNDER THE LAWS OF THE STATE OF MARYLAND, (
' mmwmwmzommmmmmﬁmwu : LICENSE NO. 26839, EXPIRATION DATE: 3262012
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SUITE 440 | 3 BETHESDA METRO CEMTER | BETHESDA, MD 208145637 | TEL 301.657.0185 | FAX 3013471772 | WALWLERCHEARLY.COM

ROBERT G. BREWER. JR

March 24, 2011

Ms. Molline Smith

Senior Planner

Maryland-National Capital Park & Planning Commission
8787 Georgia Avenue

Silver Spring. Maryland

Re: Germantown Town Center East (Panera Bread)
Site Plan 81999001F

Dear Ms. Smith:

As you know, our law firm represents Bellemead Development Corp., the land
owner, and Panera Bread. the tenant and applicant. in the referenced matter. This letter is a
follow-up to our meeting with Technical Staff on March 8, 2011. Specifically, this letter
responds to points # 1 and 2 of your Memorandum of February 22, 2011.

As to the first point of your Memorandum, this is to confirm that the pending
application merely continues the implementation of the original site plan for the density
approved for this property prior to the recent Germantown Employment Area Sector Plan
and ensuing rezoning via sectional map amendment (SMA). This property and adjoining
parcels owned by Bellemead were rezoned to the Town Sector (TS) zone in the late 1990s
for a project known as Germantown Town Center East. Thereafter. it was thereafter site
planned for all of the rezoned parcels in one master site plan. More particularly, the 9+ acre
land area surrounded by Rt. 118, Century Boulevard, Crystal Rock Drive, and Aircraft
Drive originally was one development parcel, Parcel D. Along with original Parcels, B. C,
E and F, Parcel D was planned for a myriad of retail users, as well as a Park & Ride Lot.

In the recently adopted Germantown Employment Area Sector Plan. the long
contemplated future mixed use, primarily commercial use, nature of Parcel D was
reaffirmed. The Sector Plan recommended, and the SMA granted, significantly increased
density and building height through a new zone. TMX-2. However, the continued
implementation of the overall site plan for Germantown Town Center East was expressly
permitted. Once the approved site plan is fully implemented (and it nearly has been), then
any material future density will require a substantive amendment to the current site plan and
consideration of any incrementally new recommendations of the Germantown Employment
Area Sector Plan.




LERCH
EARLY &

BREWER

CHARTERED

As to the second point of your Memorandum. this is also to confirm that the
applicant chooses to rely on Section 59-C-14.26 (¢) and further on the development
standards of the TS zone for the referenced site plan amendment. This Zoning Ordinance
section expressly permits an applicant in these circumstances to choose whether it wishes to
use the standards of the TMX-2 zone or the standards of the TS zone. The applicant here
chooses the latter.

Please feel free to call me with any questions. Thank you very much.

Very truly yours.

Robert G. Brewer. Jr.

ce: Peter Henry
Ray Thomas
Greg Bardini

1033077 | 23000 00



APPENDIX C (Parcel D Shared Parking Requirements)

Land Use Building Square Patron Area Required Required
Footage Parking Shared Parking

Mixed Use Bank/

Office

BB&T Bank 3,350 sf. N/A 10 spaces 1 spaces

Commerce Bank 5,100 sf. N/A 15 spaces 2 space

Totals 8,450 sf. N/A 25 spaces 3 spaces

Mixed Use Retail

Rite Aid 11,180 sf. N/A 56 spaces 56 spaces

Restaurants

Green Turtle 10,400 sf. 6,200 sf. 143 spaces 143 spaces

Panera Bread 5,097 sf. 3,250 sf. 73 spaces 73 spaces

Carrabbas 6,720 sf. 3,400 sf. 81 spaces 81 spaces

Chick-Fil-A 3,822 sf. 1,600 sf. 40 spaces 40 spaces

Taco Bell 2,522 sf. 1,250 sf. 31 spaces 31 spaces

Totals 28,561 sf. 15,700 sf. 368 spaces 368 spaces

Park & Ride N/A N/A 175 spaces N/A

Site Totals 48,191 sf. 15,700 sf. 624 spaces 427 spaces

Parcel D Shared Parking Requirements (section 59E-3.1 Mixed Uses)

Land Use Total No. Day Evening WKD WKD Nights
of Spaces 6am-6pm | 6pm-12am Days Nights 12am-6am

6am-6pm | 6pm-12am
Restaurant 368 50% (184) | 100% (368) 100% 100% (368) | 10% (37)
(368)

Mixed Use 56 60% (34) 90% (50) | 100% (56) | 70% (40) 5% (3)

Retail

Office 25 100% (25) 10% (3) 10% (3) 5% (1) 5% (1)

(Banks)

Park & 175 100% (175) 0% 0% 0% 0%

Ride

Total 624 spaces | 418 spaces | 421 spaces | 427 spaces | 409 spaces | 41 spaces

Spaces

Page 10
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DECILARATION OF RESTRICTIONS,
COVENANTS AND EASEMENTS

e 1 Y
Wi
B3 454

Wil
T4 Bl
§ 4G

(the "Declaration"}, is made elfective as of the f)f]" h day of a
DEVELOPMENT CORPORATION, a Delaware corporation (the™Declarant™).

RECITALS

302

D

1S DECLARATION OF RESTRICTIONS, COVENANTS AND EASEMENTS 1
2000, by BELLEMEAD

L. The Declarant owns in fee simple those certain parcels of property, contajn{ﬁ}g

approximately 25 acres of land,
Maryland (the “‘Property” or the

{the "Site Plan") prepared by CHK

mote or less, situated in Germantown, Montgomery County,
“Bntire Parcel”), as legally described on Exhibit “A” attached
hercto, and more particularly shown on that certain sighature set final site plan file number 99001
Architects & Planners with a Planning Board signature approval

date of October 22, 1999, a copy of which is attached hereto as Exhibit "B". Such description and

Gite Plan arc subject to adjustment n conncction with
development of the Town Center (hereinafter defined);

the governmental approvals for the

2. Declarant desires to create, establish, prescrve and maintain on the Property a
unified commercial development to be known as the Cermantown Town Center East (the “Town

Center”), and further desires 1o (a) create certain reciprocal

casements, (b) provide for the

maintenance and upkecp of common facilities, () provide for the allocation of certain costs, and (d)

establish certain bencfits, restrictions and obligations pertaining ihereto; and

3. Declarant dcems it desirable and in the best interests of all the present and future
owners of all or a portion of the Property 1o subject the Property to this Declaration to protect the

value and desirability of the Property by providing for the

development of the Properly in

accordance with a common plan of development, operation and maintenance of certain shared

facilities which will serve and benefit owners of the Property as a whole.

NOW, THEREFORE, for good and valuable consideration
grants, conveys, and restricts the Property as follows, and declares that the

Declarant hereby declares,
Property shall be held,

sold, leased or otherwise conveyed subject to {he following easements, covenants, and testrictions,
which shall run with the land and be binding on and inure to the benefit of all persons or entities
who may now or hereafter own or acquirc any right, title, estate ot intercst in or to any of such

Property, or who may now or hereafter cccupy of enter upon any portion thereof:

ARTICLE]
DEFINED TERMS

Section 1.1, Defined Terms.

meanings:

P D GRE §
RECDRDING FEE
il

As used in this Declaration, the following terms shall have the following respective

d %= K00

(o

2]
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"Affiliate” means a Person dircctly or indirectly, through onc or more intermediaries,
controlling, controlled by, or under cotrunon control with the Person in question, "Control" means,
when used with respect to any specified Person, the power to direct the management and policies of
such Person, directly or indircetly, whether through the ownership of voting securitics, by contract
ar otherwise; and the terms "controlled,” "controlling” and "controls” have meanings correlative to
the foregoing.

" Annual Assessments” has the meaning ascribed to it in Section 4.1.

" Assessments” has the meaning ascribed to it in Section 4.1,
"Claims" has the meaning aseribed to it in paragraph (b) of Section 6.1 hereof.

"('ommon Areas” means those areas and facilitics which may be furnished by the Declarant
and the Owners from time to time within the Entire Parcel for the general use, convenience and
benefit of the Declarant, the Owners and other persons entitled to occupy space in the improvements
located on the Property. The Common Areas shall include all areas on the Site Plan other than the
building areas shown thercon, and shall include, without limitation, parking arcas, sidewalks, access
roads, driveways, entrances and entrance features, lighting, traffic controls, cxits, (including all
"Common Roadways" as hereinafier defined), retaining walls, landscaped areas, truck serviccways,
and first aid stations, wtilities and related utility lines (including all "Common Utihties" as
hereinafter defined) management oflices or portions thereof used exclusively for the managemcent of
the Town Center, public washrooms, on-site signs identifying or advertising the Town Center and
any maintenance buildings and/or equipment rooms constructed in the Town Center.

" ommon Roadways" means those roads and travel lancs, as initially shown on Exhibit "B,
as modified and/or relocated by Declarant from time to time in accordance with the terms hereof.

"Common Utilities" means sanitary sewer lines, domestic water lines, storm waler lines,
electric lines, natural gas lines, cable television and other tclecommunication lines, conduits,
hydrants, couplers, telephone wires, on-site storm water management facilities (including
underground and above ground ponds), offsitc storm waler management facilities, and lines leading
to them, and other utility systems and facililics situated on any of the Parcels, including trurks and
connections to public facilities, that arc designed, intended and made available for the non-exclusive
use and benefit, in common, with the Owners of the Parcels.

"Condemnation” has the meaning ascribed to it in Section 5.1

"Construction Easement” has the meaning aseribed to it in Section 2.5(b).

"Default Rate” means a ratc of interest equal to two and one-half percent (2 1/2%) above the
prime rate or substitute reference rate announced from time to time by Chase Manhattan Bank N.A.
(or such other bank selected by the Declarant, or as applicable the Operator, from time o time), but
in no event mote than the highest permitted legal rate,

'"Defaulting Party" has the meaning ascribed to it in paragraph () of Section 8.1.
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"Declarant” means Bellemcead Development Corporation ("BDC™) or an Affiliate thereof
designated in writing by the BDC, as the case may be, which shall, for all purposes of this
Declaration, be deemed 10 be the "Declarant” hereunder for so long as BDC or such Affiliate is the
owner of twenty percent (20%) or more of the Property (excluding publicly-dedicated roadways or
other portions of the Property owned by any governmental authority or agency), or any successor
Declarant appointed pursuant to Section 11.5.

"Design _Guidelines” meuns the standards dcveloped by Declarant pursuant to the
Decelaration.

"Dominant Tenement" means the Parccl which, by creation of an easement pursuant to this
Declaration, is benefited by such easement.

"lintire Parcel" has the meaning ascribed to it in Recital 1 hereof.
"Grantee” means the Owner of the Dominant Tenement.
"Grantor" means the Owner of the Servient Tencment.

"In" "to", "over", "through", "upon”, "across” and "under" as to a Parcel shall mean one or

more of such words as the conlext requires.

"Land Records" means the Land Records of Montgomery County, Maryland.

"Lease" means any leasc of all or any part of a Parcel or Parcels by an Owner.
"Lessee” means any lessee under a Lease.

"Mortgape" means any mortgage or deed of trust at any time encumbering a Parcel or
Parcels (including any such other form of security arrangement arising under any deed of trust.
sale/lcaseback or lease/leaschack document, security deed or conditional deed, or any financing
statement, sccurity agrecment or other document pursuant to the provisions of the Uniform
Commercial Codce or similar statute), provided that such mortgage, deed of trust or other form of
security ingtrument has been recorded among the Land Records or in such other place as is required
for such instrument to give constructive notice of the matters set forth therein.

"Mortgagee" means any Person who is the holder of, or the beneficiary under, or otherwise
secured by a Mortgage.

"Offsite Agreements" shall have the meaning as described in Section 11,2,

"Offsitc Real Estatc Taxes” means Real Estate Taxcs with respect to the offsite facilitices
(i.e., those not within the Property) utilized by the Town Center, including offsitc storm water
management facilities and offsite parking facilities (if any).

"Operating Costs" means any and all costs and expenses incurred by the Declarant or the
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Operator in connection with managing, operating, maintaining, repairing, replacing and sccuring the
Common Arcas in accordance with Section 3.2 hereof, and shall include, without limitation, the
costs and cxpenses ol providing the services described in Section 3.2.; gardening and landscaping;
management, maintenance and service contracts; repairs and replacements; traffic control; line
painting and repaving; lighting and other utilities; costs incwrred in connection with the Offsite
Agreements; sanitary controls; removal of rubbish, trash and other refuse; removal and stockpiling
of snow, and sanding and ice removal, rescrves, cxcept as provided below; public liability
insurance, fire and extended coverage insurance on any Common Area improvements, workmen's
compensation insurance or other insurance obtained by Declarant; legal, management and
accounting fees; supplics; depreciation on equipment and machinery used in ¢onnection with the
forcgoing; cost, including salaries, disability and other benefits and insurance, of personnel in
performing the foregoing, including a Town Center manager;

Notwithstanding the foregoing, all of the following are specifically excluded from Operating Costs:

(i) all capital expenses in connection with the original construction of site
improvement work (as distinguished from operation and maintenance) of the Property or
any expansion thereol;

(it) the cost of repairs or replacements performed to the extent of actual
reimbursement therefor under warranties or guarantics which apply to the item being
repaired or replaced,

(i)  any such costs as are aitributable solely to a specific occupant of the Town
Center, including, without limitation, the cost of work not needed for hormal and customary
maimntenanee of the Common Areas which 13 requested by any existing or prospective
occupant of the Town Center or which 15 for the benefit of such occupant (e.g., costs
associated with shopping cart corrals);

(iv)  reserves for anticipated future capital or repair expenses exceeding five
percent (5%} of the curreni year’s Annual Asscssment;

(v) all interest or penalties incurred as a result of the failure of Declarant or
Operator to pay bills as the same shall become due, provided that the Declarant or Operator
has been reimbursed for such items under the terms set forth herein; and

(vi)  administrative fees exceeding fifteen percent (15%) of Operating Costs.
{vii) salary of a Town Center manager allocated to the Town Center as an
Operating Cost in excess of Ten Thousand and 00/100 Dollars ($10,000), as escalated by

three percent (3%) on January 1, 2000, and on each January 1 therealier.

(vii) payments to affiliates of Declarant or Operator for services otherwise
constituling an Operating Cost in excess of market rates.

{(ix)  lcgal and accounting fees related to existence or operation of Declarant or the
Opeiator as an eulily, 1t being undersiood that legal and accoundng fees incurred In the
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enforcement or administration of this Declaration or the Town Center shall not be deemed
excluded.

“Operator” means the Person, if any, appointed by Declarant to perform the maintcnance of
the Town Center.

"Owner" means the owner or owners of the fee simple title to, or the entire beneficial
interest (subject only to the record legal right of a trustee or nominee) in, from time to time, a Parcel
or Parcels, and its successors and assigns, excluding a Mortgagee (other than a Mortgagee in actual
possession of such Parcel by [oreclosure or otherwise).

“Parcel™ or “Parcels” means such area of the Property as may be separately identified from
time to time by legal subdivision or otherwise, as the context may require.

"Parking Areas" mean all areas and related facilities and improvements which are designed,
intended and/or made available for the parking of passenger vehicles, ingress to and egress from
Common Roadways and purposes related or incidental thereto, excluding any offsite parking areas.

"Permittees” means the tenants, subtenants and other occupants of an Owner, and the
respective  customers, employees, agents, contractors, invitees, licensees, subtcnants,
concessionaires and guests of such Owner and such tenants, subtenants and other occupants, and
including the rights easement .

"Person” means an individual, general or limited partnership, corporation, joint venture,
trust, business frust, cooperative or association, unincorporated orpanization, limited lability
company, limited liability partnership, other enlity, or govermment or amy agency or political
subdivision ihereof, and the heirs, execulors, administrators, successors and assigns of such
individual or entity where the context so permils,

"Plans and Specifications” has the meaning ascribed to it in Section 9.1,

“Proportionate Sharc" means with regard to any Owner of a Parcel or Parcels within the
Lntire Parcel the percentage determined by a fraction, the numerator of which is the number ol
parking spaces required to be utilized for Montgomery County parking code purposes to support the
as-built use of such Parcel or Parcels, and the denominator of which is the number of parking spaces
required to be utilized for Montgomery County parking code purposes to support all of the as-built
uses of all Parcels subject to Assessments under Section 4.2(b), but shall specifically exclude
building improvements used as Common Areas or for the operation of the Town Center, including
without limitation, management offices, storage facilities, community centers and community center
offices, day care centers, and non-selling mezzanine areas, elevator shafts and floor space dedicated
to mechanical equipment,

"Real Listate laxes" means any real estate taxes, betterments, assessments, front foot benefit
charges, charges, fees or the like levied or imposed against a property by Montgomery County or
other governmental, quasi-governmental, utility district or othet authotity, whether or not special,
extraordinary, or unforeseen. Real Estate Taxcs shall include reasonable attormeys' fees and
expenses, including courl costs and expert fees, cumed by Declarant in trying (o reduce (he
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amount of Real Estate Taxes. Real Estate Taxes shall not include income, excess profits, gift,
estate, inheritanee or recording taxes, except to the extent levied or imposed in substitution of the
forcgoing described Real Listate Taxes.

"Rules and Regulations” means those rules and regulations governing the usc and operation
of the Town Center and/or the Entire Parcel as may be prescribed from time to 1ime by Declarant in

accordance with the terms and provisions of this Declaration,

"Section 8.1 Lien" has the meaning ascribed to it in paragraph (c) of Scction 8.1.

"Servient Tenemeni” means the Parcel, which by creation of an cascment pursuant to this
Declaration, is burdened by such easemeni.

"Site Plan" has the meaning ascribed to it in Recital 1 hereof.
"Structure" means any building or enclosed improvements.
"Town Center” has the meaning ascribed to it in Recital 2 hereof,

"Unavoidable Delay" has the meaning ascribed to 1t in Section 8.2,

ARTICLE II
EASEMENTS FOR COMMON AREAS

Section 2.1, Utility Eagements.

(a)  The Declarant hereby reserves, grants and conveys for the benefit of and as
appurtenant to each Parcel(s) (the Dominant Tenement), a perpetual non-exclusive easement over
across, through, and under all other Parcels (the Servient Tenement), outside of any building arca on
such Servient Tenement, for the use, installation, maintenance and replacement of underground
Common Utilities to serve buildings located on the Dominant Tenement.

(b)  The Grantor, at its sole expense, shall have the conlinuwing night to relocate
any such utility easement so granted and conveyed across, through, under and over such Owner's
Parcel, provided it does not interrupt the continuing usc of any Commoen Utilities within such utility
easement during the business hours of thosc utilizing such Commeon Utilities.

() In connection with any relocation contemplated pursuani to subparagraph (b)
above, the Owner desiring to perform such work shall (i) provide the Owner of the affected Parccl
with advance notice of the performance of such work logether with a work schedule, (ii) use good
faith efforts to minimize interference with the use and enjoyment of the affccted Parcel, (iii) repair
any damage and restore the affected area to its prior condition, (iv) indemnify and hold harmless the
Owner of the atfected Parcel in connection with the performance of such work, and (v) bond off or
release any liens within thirty (3(1) days of notice thereof resulting from such work,

(dd) No walcr, storm water, scwer, gas, telephone, clectrical, television or
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communication lines, systems or facilities may be mstalled or relocated on the Property unless
approved in writing by the Declarant (such approval not to be unreasonably withheld or delayed).
Should any person or entity, including any governmental anthority or ulilily provider, providing
utilities or services covered by the forcgoing general easement request a specific easement by
separate recordable document, Declarant shall have and is hereby given, the right and authority 1o
grani such easernent by separate recordable document without conflicting with the terms hereof, and
il 50 requested, the Owner ol each Parcel to be burdened thereby shall join in such document
without charge, consideration or delay (provided that the failure of any such Owner to join in shall
not affect the validity of such casement or prevent the effectivencss of such casement). Subject to
the forepoing limitation, by acceptance of a deed to a Parcel, or by the acceptance of any other legal
or equitable 1nferest i a Parcel, each Mortgagee, Owner or other party having a legal or equatable
interest in any Parecl do automatically and irrevocably name Declarant as their attorney-in-fact for
the purposc of executing any such specific easement. Such power of attorney shall be coupled with
an interest in the subject matter hereof and shall run with and bind the Parcels, and shall not be
affected by death or disability of a principal.

(e) As to the storm water management facilities forming part of the Common
Utilities, storm water shall be conveyed across Parcels only by means storm sewers (except as a
means of conveying storm water prior to a Parcel's development), and appurtenant facilities
(including without limitation bioretention facilities) and piping which shall be designed, installed
and maintained in accordance with the requircments of state and local governmental authorities.
Each Owner shall bear the cost of installation of pipes necessary to provide underground
conveyance of storm water across its Parcel and connection to the storm water conveyance features
on adjoining Parcels.

Section 2.2.  Easements in Common Roadways and Parking Areas.

{a) ‘The Declarant hereby reserves, grants and conveys for the benefit of and as
appurtenant to each Parcel (the Dominant Tenement) a perpetual non-exclusive casement over,
across, through and under all other Parcels (the Servient Tenement) for access, ingress and egress
for and by vehicular traffic over the Common Roadways. Said easement shall be for the use of the
Owner of the Dominant Tenement and its Permittees,

(b) The Declarant hereby reserves, grants and conveys for the bencfit of and as
appurtenant to cach Parcel (the Dominant Tenement) a perpetual non-cxclusive eascment for ingress
and egress over, across and through all other Parcels (the Servient Tenement) for usc by pedestrian
traffic, on, over and upon all Common Areas (but excluding building arcas), including, without
limitation, parking arcas, landscaped arcas (subjcet to any Rulcs and Repulations), sidewalks,
walkways and Common Roadways. Said easement shall be for the use of the Owner of the
Dominant Tenement and its Permittees.

(¢)  The Declarant hereby reserves, grants and conveys for the benefil ol and as
appurtenant to each Parcel (thc Dominant Tenement) a perpetual non-cxclusive easement over,
across, through and under all other Parcels (the Scrvient Tencment) for the purpose of utilizing the
parking areas within the Common Areas located thereon. Said cascment shall be for the use of the
Owner of the Dominant Tenement and its Permittecs.
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(d}  The Declarant reserves the right at any time and from time (o (ime, without
the consent of any other Owner, to change the location, width, point or angle of all or any portion of
the Common Roadways, including parking areas affected thereby and the entrances and exits
thereto, as development of the Parcels proceeds.

Scetion 2.3, Limited Common Aresas,

The Declarant reserves the right to designate some portions on the Common Arcas, such as
drive-through lanes, outdoor scating arcas and dumpster arcas, if any, as "Limited Common Arcas"
subject to restrictions on uscrs and such additional restrictions as may be sct forth in any
Supplemental Declaration hereto.  If Declarant is not the Owner of the Parcel to be affected, the
joinder o such Supplementary Declaration by such Owner shall be required. Such Supplemental
Declaration may provide that maintenance of such Limited Common Area may be performed by the
Owner or by Declarant; however, all Operating Costs associated with the Limited Common Areas
shall be bome solely by the Owner of the Parcel, and shall be specially assessed against such
Owner.

Section 2.4. Easement for Town Center Signage.

The Declarant hercby rescrves, grants and conveys for the benefit of and as appurtenant to
all other Parcels (the Dominant I'cnement) a pcrmanent, partially non-exclusive easement over the
15 foot perimeter of each Parcel (the Servient Tenement), excluding building areas, for the purpose
of locating Town Center identification and signs, together with a permanent easement to power,
light, landscape and enter upon that portion of the Parcel upon which the Town Center identification
and signs are located (including the surrounding arca as rcasonably necessary to access in order to
repair, maintain and replace the sign) to repair, maintain, and replace (as necessary} such
identification and signage so as lo keep it in a good condition. Once installed by Declarant, the
easement area upon which the Town Center identification and sign are located shall be exclusive for
the use of the Town Center identification and sign (the foregoing shall not be deemed to prevent the
Declarant from identifying more than the "Town Center"). The Declarant shall have the right, from
time to time, to relocate the Town Center identification and sign, power, lighting, and landscaping
within such fifteen foot area, so long as the relocated identification and sign do not disturb the
utilization or operation of existing Common Roadways, or other existing improvements, or block
the sightline for existing Parcel identification and signs, The Declarant, on behalf of all Owners, is
granted the exclusive right to utilize this easement for Town Center identification and signs. The
Declarant shall have the right, in its sole discretion, to waive or modify the terms of this
identification and signage easement with respect to any Parcel, by execution of a Supplement to this
Declaration joined by the Owner of the Parcel affected, if other than Declarant.

Scetion 2.5, Construction Fascments,

(a)  The Declarant hereby reserves to itself during the period of the initial
development of the Town Center and construction of the Common Areas and any offsite
improvements (including without limitation, parking and storm water management facilities)
serving the Town Center, and any expansion, reconstruciion, replacement, restoration, alleration or
matnlenance thereal, a temporary, non-exclusive easement and license over all Common Areas on
all Parcels as the Scrvient lenements as are reasonzbly required [or Declaranl o complele the
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development of the Town Center and construction of the Common Areas and any offsite
improvements (including without limitation, parking and storm water management facilitics)
serving the Town Center, and any cxpansion, reconstruction, replacement, restoration, alteration or
maintenance thereof. Each such easement and license is referred to herein as "Declarant's
Construction Easement”, While "Declarant's Construction Easement" shall be temporary in each
instance, for the purposes of Section 13.14, Declarant's Construction Eascment shall be deemed
perpetual.

(b}  The Declarant hereby rcscrves, grants and conveys for the benefit of and as
appurtenant to each Parcel as the Dominant Tenement, during any period of construction,
expansion, reconstruction, replacement, restoration, alteration or maintenance of Common Arcas
serving such Parcel, a temporary, non-exclusive easement and license over the Common Areas of
all other Parcels as the Servient Tenements as are reasonably required to enable the Owner of the
Dominant Tenement to prosecute such construction. Each such casement and license is referred to
herein as a "Construction Eascment". While the "Construction Easement" shall be temporary in
each instance, for the purposes of Section 13.14, the Construction Easement shall be deemed
perpetual.

(c) Any Grantee desiring to use the Construction Easement shall give notice to
the Grantor not less than sixty (60) days prior to the Grantee's use of the Construction Fascment
(except in the event of emergency circumstances in the event of immiment danger to person or
property in which casc notice shall be delivered as soon as is possible), which notice shall designate
the nature, location and a schedule setting forth the cstimated duration of the Construction
Easement. The Grantor, by nolice to the Grantee given within thirly (30} days thereafter (except in
the event of emergency circumstances in the event of immiment danger to person or property in
which case notice shall be deltvered as soon as is possible), shall be entitled to establish reasonable
requirements as to the nature, location (including without limitation, staging areas) and duration of
the construction on the Construction Fasement so as to minimize intetference with the Grantor's
business operations. The nght o use any Construction Eascment shall end when the construction
which gave rise to such Construction Easement is completed, and shall not extend beyond the time
when such Construction Lasement would be needed under good construction practices.

(d)  Each Grantee availing itself of a Construction Casement shall perform its
construction;

(i) with due dilipence and expeditiously in a pood and workmanlike
mianner 5o as to cause the least possible disturbance to the Common Areas and to the
ordinary and usual business operations of the QOwners of the Servient Tenement;

(i)  using first-class materials, architccturally compatible with the
remainder of the Town Center and in conformance with plans and specifications
submitled to and approved by Declarant and by the applicable governmental
agencics and authorities having jurisdiction over such Construction and in
compliance with all applicable laws, ordinances, rules and regulations of all
governmental agencics and authontics having junsdicion over such Construction;
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{(ii})  in accordance with the lerms and provisions of this Declaration;

(iv)  taking any and all safely measures reasonably required to protect all
other Owners and all Permittees from injury or damage caused by or resulting from
the performance of such Qwner's construction, including, without limitation, the
erection of adequate and proper construction barricades;

(v)  at the completion of any construction, clearing all affected areas of
construction materials and restoring such areas to at least the condition existing
immediately before such construction;

(vi)  provide evidence {o the Grantor of the insurance required under
section 6.2, and

{vii) complete such Construction licn frce.
(e) Each Owner in the performance of such Owner's Construction shall not:

(i) materially interfere with any construction being performed by any
other Ownetr;

(ii)  materially impair the use, occupancy or cnjoyment of the Servient
Tenement or any part thercof; or

(iti)  interrupt the supply of utility services to any other Owner excepl
with prior notice to such Owner and (x) during non-retail business hours maintained
by such other Owner, or (y) with such Owner's consent, which consent shall not be
unreasonably withheld provided there shall be the minimum adverse impact on the
business operations of such other Owner as is possible using commcrcially
reasonable means, and, in either case, (z) with duc regard for fire protection and
security during any interruption.

Section 2.5.  Easement for Self-Help.

The Declarant hereby reserves, grants and conveys for the benefit of and as
appurtenant to each Parce] as the Dominant Tenement, a temporary, non-exclusive easement and
license over the Common Areas of all other Parcels as the Servient Tchements as are reasonably
required to enable the Owner of the Dominant Tenement to exercise any right of self-help granted
by this Declaration with respect to the Dominant Tenement or such Common Areas. Said easement
shall last only during the pendency of the right to self help as set forth herein. Each such easement
is referred to herein as a "Sclf-Help Easement”. While the Self-Help Easement shall be temporary
in cach instance, for the purposes of Section 13.14, the Self-llelp Easement shall be deemed
perpetual.

10
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Section 2.6. Easement for Emcregcency Access/Governmental Use.

A perpetual easement is hereby granted to all police, fire, ambulance, and other
rescue personnel over and through all or any portion of the Property for the lawful performance of
their functions during emergencies or as othcrwise required by law or in connection with the
development approvals for Town Center. The Declarant may execute such further assurances of
this easement as required in conncction with the development of the Town Center.

Section 2.7. Easement for Administration of Declaration,

A perpetual easement is hereby reserved to the Declarant for the performance of the
duties and functions of Declarant hereunder over and through all or any portion of the Property.
This easement may be utilized by Declarant's contractors, managers or Town Center Operator in the
performance of the duties and functions of Declarant hereunder.

Section 2.8. Miscellaneous.

(a) Declarant shall have the right, from time to time, after thirty (30} days prior
written notice to each other Owner, to close temporarily all or any portion of the Common Areas, Lo
such extent necessary to prevent a dedication of or a prescriptive right on such Common Areas in or
to the public or any governmental agency or subdivision; provided, however, that the closing of
such Common Areas by Declarant shall not materially interfere with the usc of such Common Areas
by any Owner or such Owner's Permittees or the business opcrations of such Owner, and, to the
extent possible, any such temporary closing shall be scheduled for non-retail busincss days or
during non-retail hours,

(b) No Owner may destroy, alter or change the locations or arrangements of the
Common Areas on such Owner's Parcel without Declarant's prior written consent which consent
shall not be unreasonably withheld (provided the operation and integration of the Town Center and
the Parcels therein are not adversely affected as determined by Declarant), and without the
necessary consent, if any is required, by the applicable governmental authority having jursidiction.

(c) No Owner may place, keep, permit or maintain on the Common Areas any
fence, barricade or other obstruction which may interfere with the intended use of such Common
Areas by Declarant, any other Owner or Permittees or prevent the free flow of pedestrian or
vehicular traffic,

(d) Except as otherwise expressly provided herein, the Declarant shall be solely
responsible for managing and maintaining Common Areas in accordance with the provisions of this
Declaration.

(e}  Liach Owner agrees to maintain a parking ratio cqual to that required by
county code (including thosc required under any shared parking arrangments for the benefit of other
Parcels), without waivers for parking reductions for adjoining uscs.

11




Wed Apr 27 16:28:24 2003 Sun IsoFax Page 12 of 49

18060 313

Scction 2.9, Binding Effect; Covenants Running With Land.

(a) Unless provided othcrwise, all easements created and granted in this
Declaration shall exist by virtue of this Declaration without the necessity of confirmation by any
other document, and shall be perpetual, non-exclusive and irrevocable.

(b) Unless specifically provided herein {o the contrary it is intended that all
covchants, cascments, agreements, restrictions, promises and duties imposcd on each Parcel and
¢ach Owner in this Declaration, whether affirmative or negative in nature, shall be construed as
covenants and not as conditions and, to the fullest extent legally possible, all covenants shall be
deemed to run with and be cnforccable against each Parcel and the Owner thereol and shall
constitute equitable servitudes as between the Servient Tenement and the Dominant Tenement.

Section 2,10, Eascment Priority

These easemcnts (including the specific easements referenced in Section 2.1(d) and
those referenced in Section 11.2) shall be prior and superior to any Morlgages encumbering any
portion of the Properly regardless of whether such easements are recorded before or alter such
Mortgages. By accepting and recording its Morigage, each Mortgagee shall be deemed to have
conscnted to such subordination of its lien without the need of a separate instrumeni of
subordination provided this Declaration {or a memorandum thereof) shall have been recorded
among the land records of Montgomery County.

ARTICLE 11l
OPERATION OF TOWN CENTER

Section 3.1. Powers: Duties and Authority of Declarant.

Declarant shall have all powers, dutics and authority as may be necessary or appropriatc for
the repair, administration and management of the Town Center. In furtherance and not in limitation
of the foregoing, Declarant shall have full power, right and authority:

(@)  to adopt an annual budget, as soon as is practicable following the date
hereof, which shall be the basis for determining the required obligation of each Parcel for Operating
Cosls it being understood and agreed that any element of Operating Costs (other than management
and general accounting scrvices) over Thirty Thousand Dollars ($30,000.00) (except in an
emergency basis with imminent danger 1o person or property) or contracted for on an annual or
longer basis shall be competitively bid (upon request, Declarant shall notify an Owner of the
particulars of the bidding process and such Owner shall be entitled to notify prospective bidders of
the bidding process);

(b)  to levy assessments for Operating Costs and Ofisile Real Estate Taxes and
establish the means and methods of collecting and paying such assessments;
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(c) lo adopt, promulgate, amend and repeal Rules and Regulations consisient
with the provisions of this Declaration governing the management, use and enjoyment of the Town
Center (including those relating to location of employee parking and merchandise delivery
procedures) and establishing penalties for infractions of the Rules and Regulations (provided,
however, that all new or revised Rules and Regulations shall be furnished to each Owner for its
approval, which approval shall not be unreasonably withheld, prior to the time when the same shall
become eflective);

(d)  to provide for the lighting, maintenance, management, insuring, cleaning and
operation of the Town Center and the repair and replacement of' improvements erected on the
Common Arcas of the Town Center;

(e) to designate, hirc and dismiss, and prescribe and supervise the dutics of all
personnel necessary for the performance of Declarant's obligations hereunder, and to provide for the
compensation of such personnel and for the purchase of equipment, supplies and materials to be
used by such personnel in the performance of their duties;

(f) to make or contract for the making of additions, improvements or alterations
to the Town Center (excluding the building areas on Parcels not owned by the Declarant) in
accordance with the provisions of this Declaration;

(g)  toemploy and retain such agents and services as are necessary or appropriate
L exercise the powers, duties and authority vested in or granted to Declarant by this Declaration;

(h)  to enter into parking and cost sharing apreements with adjoining property
owners of the adjoining parcels listed on Exhibit "C", for the use and maintenance of additional
parking areas;

) to enter inlo easements and other agrecments with Montgomery County and
other governmental entities and quasi-governmental entities to allow for acccss, transit facilitics and
bus and park and ride facilities;

) to exercise the powers, duties and authority granted to Declarant hereunder,
including without limitation, to enforce or cause to be enforced the provisions of this Declaration:

(k)  to enter into financing arrangements to fund the cost of any repairs,
renovations, or replacements to the Common Areas, and to collaterally assign as security for such
financing, Declarant’s enforcement rights against the Owners;

(D to specially assess an QOwner for any such costs as arc atiributable solely to a
specific occupant of the Town Center, including, without limitation, the cost of work not needed for
normal and customary mainienance of the Common Areas which is requested by any existing or
prospective occupant of the Town Center or which is for the benefit of such occupant (e.g., costs
associated with shopping cart corrals), or for the enforcement against such Owner of the Declaration
ot as otherwise provided herein;

(m)  to maintain, repair and replace certain median strips, sipnage, entry strips,
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entrance features, landscaping, sidcwalks, benches, and other property located within the public
right-of-way of certain streets within the vicinity of the Town Center as requried by applicable
governmental authoritics; and

(n) do such other acts not inconsistent with this Declaration which Declarant
shall be authorized to do under law.

Section 3.2, Maintenanee of Common Areas.

(a) Declarant will, or will cause a third party to, sweep, clean, operate, maintain, repair,
replace and, if needed, provide secunty for the Common Areas of the Town Center, including the
Common Arecas on Parcels owned by Owners other than Declarant and keep the samc in a first-class
condition including without limitation maintenance and opcration according to the following
standards:

(i) all hard-surfaced portions of the Common Arca and improvements shall be
swept at intervals sufficient to maintain the same in a clean condition before the retail stores within
the Town Center shall open for daily business with the public;

(ii) all sidewalks shall be swepl and/or washed at reasonable intervals calculated
to maintain the same in a clean condition:

(ii))  all public trash and rubbish containers located in the Commeon Areas for the
usc of the public shall be emptied and shall be washed at intervals sufficient to maintain the same in
a clean condition,

(iv)  all landscaping within the Common Areas shall be properly maintained,
including irrigation, removal of weeds and foreign matter, and trimming, removal and replacement
of dead plant matcrials;

(v) striping, markers, directional signs, etc., shall be maintained and repainted
and the same shall be repaired and replaced as necessary 1o maintain in first-class condition;

(vi)  all sewer catch basins shall be cleaned on a schedule sulficient to maintain
all sewer lines in a free flowing condition; and all mechanical equipment a part ol storm and
sanitary sewer facililies shall be regularly mspected and kept in proper working order;

(vii)  the surface of the automobile parking area and sidewalks shall be maintained
in a level and smooth condition and shall be covered with the type of surfacing material originally
installed thereon, or such substitute therefor as shall be in all respects equal thercto in quality,
appearance and durability;

(viii) all utility systems that are part of or located within the Common Area shall
be cleaned, repaired and maintained to the extent that the samc arc not cleaned, repaired and
maintained by public utilities;
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(ix)  all common area facility amenities, benches and institutional, directional,
traftic and other signs, shall be inspected at regular intervals and maintained in a clean and attractive
condition;

(x}  all lamps on lighting standards or otherwise shall be inspected at regular
intervals and all lamps shall be promptly replaced when no longer properly functioning;

(xi}  courtcous and professional security personnel for Common Area patrol and
traftic control may be employed from time to time in adequate numbers and during storc hours and
such other hours as is decmed prudent for the safe and orderly operation of the Common Areas;

{(xi1)  automobile parking area entrances, cxits and directional signs, markers and
lights in the Town Center shall be maintained, repaired and replaced as such are appropriate and
reasonably required; and

(xiif) signs of the Town Center (but not those of Occupants of the Town Center)
shall be cleaned and shall be relamped and repaired as needed.

(b) Declarant shall have the right, with the consent of the Owner affected, to cause any
Owner to perform any particular Declarant obligation (including without limitation, maintenance)
with respect to the Common Arcas on the Owner's Parcel, in which case (i) as to all other Qwners,
the line item of such Operating Costs representing such obligation shall be grossed up to an amount
which, in Declarant's reasonablc cstimation, would have been incurred had Declarant heen
performing such line item for all Parcels, and (ii) as to such Owner performing such obligation,
there shall be an equitable reduction in such Owner's share of such line item, to the effect that such
Owner shall bear only its allocable costs, if any, of the line item for such obligation as to the
remainder of the Town Center (excluding such Owner's Parcel); provided, however, thal if
Declarant has not received adequate Assessments to fund the Operating Costs hereunder, then
Declarant shall have the unilateral right without the consent of the Owner affected to cause any
Owner to perform any particular Declarant obligation (including without limitation, maintenance)
with respect to the Common Areas on the Owner's Parcel, in which case the Operating Costs shall
be adjusted as aforesaid. In no event shall any Owner receive any credit against other Operating
Fxpenses on account of performing a Declarant obligation (including without limitation, an Item of
Failure) with respect to the Common Areas on its own Parcel.

{c) If Declarant fails to perform a Declarant obligation with respect to the Common Areas
located on a Parcel in accordance with this Declaration, then the Owner of such Parcel may give
Declarant written notice of such failure detailing the specific item of failure ("Item of Failure”). If
the Declarant fails to undertake o perform such obligation after the expiration of thirty (30) days
alter receipt by Declarant of such notice, the Owner of such Parcel may elect to perform the Ttem of
Failure. If Owner so eleets, it shall perform the Item of Failure in accordance with the standards set
forth herein for the Declarant, and the obligation for Operating Costs on account of the Item of
TFailure shall adjusted in the same manner as provided in Section 3.3(b) above. If said Owner
elects, but then fails to properly perform the Item of Failure, the Declarant shall have the right once
again 1o perform the Item of Failure. In addition, after undertaking to maintain such Commeon
Areas, Owner may subsequently elect to return such Item of Failure to the control of Declarant hy
providing Declarant with thirty (30) days prior written notice of such intent, in which casc and at
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such time as Declarant rccommences the same localed on the Owner Parcel, the Owner shall
recommence paying its full share of Operating Costs, including the cost of the Item of Failure with
respeet to the Common Arcas located on the Owner Parcel,

Secetion 3.3, Lighting

(a) During Normal Lighting Hours, Declarant shall light all Common Areas within the
Town Center, except to the extent that Declarant has elected, from time to time, to cause any Owncr
to light the Common Arcas on such Owner's Parcel, "Normal Lighting Hours” shall mean the period
during the hours of darkness within normal operating hours for the use on any Parcel (or within the
normal lighting hours of any other Parcel utilizing, as determined by Declarant, the parking areas
thercon after the normal fighting hours) and for one (1) hour thercafter, but no later than 11:00 p.m
(except as requircd by applicable law or agreements with applicable governmental authorities) . At
Declarant's option, Declarant may light some or all of the Common Areas within the Town Center
after Normal Lighting Ilours, and each Owner agrees, upon the request of the Declarant, to light the
Common Areas on such Owner's Parcel beyond the Normal Lighting Hours as the Declarant shall
request {"Declaranl’s Requested Lighting™). The lighting for cach Parcel shall be conirolled and
melered through a building electrical panel, and each Owner shall pay directly to the utility
company the cost of lighting its Parcel including its Common Areas. In the construction by
Declarant of the site improvements for any Parcel, Declarant may provide an override swilch
whereby Declarant may tum on the lights for the Common Arcas on any Owner's Parcel in the event
Declarant is lighting the Commeon Arcas on such Parcel, whether Declarant has not elected 1o cause
such Owner to light the same, or whether such Owner has failed to light the same after Declarant's
election. The parties agree to cooperate in connection with the installation of the lighting systems
contemplated by this Section 3.3. In addition to the foregoing, Declarant shall provide security
lighting during periods of darkness for the Commeon Areas on all Parcels when said Common Areas
are not otherwise required to be lighted or are lighted as provided above, except to the extent that
Declarant has ¢lected, from time to time, to cause any Owner to provide the security lighting for the
Common Areas on such Owner's Parcel. For purposes of this paragraph, security lighting shall be
the lighting o'not less than one (1) out of every four (4) lighting fixtures.

(b) The costs incurred by Declarant in lighting the Common Arcas shall be deemed
Operating Costs. To the extent that Declarant has clected to cause any particular Owner to light the
Common Areas on such Owner's Parcel, and such Owner has performed the same, there shall be an
cquitable adjustment in the Operaling Costs on account of lighting costs in the same manner as
provided above in Section 3.2(b). In no event shall any Qwner receive any credit against other
Operating Expenses on account of lighting the Common Areas on its own Parcel.

Section 3.4 Operator. The Declarant reserves the right to appoint and replace, from time
l lime, an Operator o perform some or all of the functions of the Declarant set forth herein, and
upon such appointment, such Operator shall have all of the rights as Declarant hereunder relating to
the performance of such functions, including without limitation, the right to maintain the Common
Areas, to prepare the Annual Budget, 1o take all actions in connection with the collection of
Assessments.
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ARTICLE IV
ASSESSMENTS

Section 4.1. Covenant and Agreement to Pay Assessments,

(a) Each Owner irrevocably covenants and agrees (o pay to the Declarant in the
manner and method set forth herein assessments for (i) Operating Costs incurred by the Declarant
pursuant to its powers, duties and authority granted in this Declaration, and (ii) Offsite Real Estatc
Taxes (such assessments are hereinafler referred (0 as "Annual Assessment” or “Assessment").
Such obligation [or Assessments shall be an independent covenant, payable without offset, setoff or
counterclaim or diminution or abatement for inconvenience of making repairs or any other reason.
No Owner shall be exempt from the obligation to pay any Assessments by the waiver of the use or
enjoyment of any of the Common Areas of the Town Center or by abandonment of the Parcel
against which such Assessments are made, or for any other reason (excepl as provided in Section
3.2).

(b)  Any Assessment (including any monthly installment or annual adjustment
thereof) not paid within ten (10) days of when due shall be subject (o late charge in the amount of
five percent (5%) of the Assessment payable upon demand by Declarant, In addition, any
Assessment not paid when due shall bear interest at the Default Rate until paid payable upon
demand by Declarant. All collection costs, reasonable atlorneys' fees, expert fees and court costs
incurred by the Declarant in connection with the collection of Assessments, whether or not suit (or
appeal therefrom) is filed shall be payable by the defaulting Owner upon demand by Declarant. All
lale charges, delault interest, collection costs, attorneys' fees, expert fees and court costs incurred by
the Declarant in connection with the collection of Assessments shall be deemed to be a "Special
Asscssment” as to the defaulting Owner and shall be subject 1o the lien of Assessment set forth in
Section 4.3.

(c) All payments received on account of Assessments shall first be applied to
collection costs and attomneys' fees, then to late charges, then inleresi, then to any unpaid
installments of Assessments not subject to any suit brought for collection, and then to unpaid
installments of Assessments subject to suit brought for collection.

{d)  Special Assessments shall be deemed to include any payment required
hereunder which is to be borne solely by a single Owner, including without limitation, (i} all costs
and expenses which would otherwise be Operating Costs, but relating specifically only to a Limited
Common Area, (ii) any costs and expenses which would otherwise be Operating Costs, but which
are attributable solely 1o a specific occupant of the Town Center, including, without limitation, the
cost of work not needed for normal and customary maintenance of the Common Areas which is
requested by any existing or prospective occupant of the Town Center or which is for the benefit of
such occupant (e.g., cosls associated with shopping cart corrals), (iii) all late charges, default
interest, collection costs, attorncys' fees, expert fecs and court costs incurred by the Declarant in
conneclion with the collection of Assessments or enforcement of this Declaration. For all purposes
ol this Article IV {other than that a particular Owner is responsible for the Special Assessment),
including without limitation, the lien of the Assessment, the obligations of the Owner, and
Declarant’s collection rights, Special Assessments shall be deemed Asscssments.
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Section 4,2,  Proportionate Obligations of Owners to
Pay Assessments for Operating Costs.

(a)  Onor about the beginning of each calendar year, the Declarant shall prepare
an annual budget of Operating Costs for such calendar year which shall include all estimated
Operating Costs (the “Annual Budget”) and distribute a copy thereof to each Owner. In the event
that the Declarant's estimated Annual Budget changes during any calendar year, the Declarant shall
have the right to furnish a revised Annual Budget. Unlcss otherwise provided herein, Annual
Assessments on account of Operating Costs for each Owner shall be determined by multiplying
such Annual Budget by each Owner's Proportionate Share,

(b)  On or about the beginning of each calendar year, the Declarant shall noti fy
each Owner of the Annual Assessments on account of Operating Costs for such Owner, and the
amount of the Owner's monthly obligation in the amount of one twelfth (1/12th) of Owner's share of
estimated Annual Assessments on account of Operating Costs. Declarant may, but shall not be
required to, send to each Owner a monthly bill thereafter. Owner's monthly payment shall be due
on the first (1sl) day of each month during each calendar year. If a new year's Annual Budget is not
yet i cilect, Annual Asscssments on account of Operating Costs shall be paid pursuant to (he
previous Annual Budget, with an appropriate adjustment made in the first quarter of the new Annual
Budgct ycar when put in effect. 11 the Declarant has revised the Annual Budget during the ycar, the
Declarant, by notice to the Owners, may adjust the monthly payment of estimated Annual
Assessment on account of Operating Costs in a manner to fully recoup or refund the differcnce
during such calender year. An Owner's obligation to pay Annual Asscssments on account of
Operating Costs shall commence as to that portion of the land area of a Parcel on the date such
Owner improves and opens business (o the public on that Parcel.

() Within ninety (90) days after the expiration of cach calendar year; or as soon
thereafter as possible, the Declarant shall furnish to each Owner a statement showing the Operating
Costs for the immediately preceding calendar year broken down in reasonable detail, showing the
items included therein, plus the calculation of each Owner's Proportionatc Share, and the payments
made by each such Owner with respect to such year. If the aggregate payments made by an Ownet
for such Operating Costs with respect to such year are greater than the amount such Owner should
have paid during such ycar with respect to such Operating Costs, such Owner shall reccive a credit
for the excess against any payment next becoming due hereunder from such Owner to the
Declarant. If, on the other hand, the aggregate payments made by an Owner for such Operating
Costs with respect to such year are less than the amount such Owner should have paid during such
year with respect to such Operating Costs, such Owner shall pay to (he Declarant the difference
within thirty (30) days atter the date of the reccipt by such Owner of such stalement,

(d) Declarant shall retain at Declarant's principal office or at such other location
as Declarant shall designate, each year's records relating to Operating Costs for at least twenty-four
(24) months afler such year, and, upon reasonable prior notice to Declarant, an Qwner, and tcnants
of such Owner (il so Tequested by such Owner), shall have the right to audit or inspect all of such
records.  Appropriate adjustments shall be made for crrors in the computation of Operating Costs
revealed by such Owner's audit or inspection thereof. ‘The office or location at which the Operating
Costs records shall be retained shall be located within the District of Columbia, Maryland, Virginia
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or New Jersey.

Scction 4.3, Proportionate Obligations of Owners to
Pay Assessments for Offsite Real Estate Taxes.

(a) Subject to Scction 4.3(b), on or about the beginning of each calendar year,
the Declarant shall provide to each Owner the estimated amount of Offsitc Real Estate Taxes, such
Owner's Proportionate Share of Offsite Real Estate Taxes and the amount of the Owner's monthly
obligation for Offsite Real LEstate Taxes, which, unless otherwise provided, shall be one-twelfih
(1/12th) of the Owner's Proportionate Share of Offsite Real Estate Taxes. Declarant shall calculate
the monthly obligation (and make any adjustments necessary), so that two months prior to the last
date when the Offsite Real Estate Taxes are due without penalty, Declarant shall have received all
payments on account of Offsite Real Estate Taxes. In the event that the amount of the Offsite Real
Estale Taxes changes [rom Declarant's estimate, the Declarant may notify each Owner of the change
in monthly amount. The Proporionate Share of Oflsite Real Estate Taxes shall reasonably be
determined by Declarant for the respective users of the offsite facilities (Whether as determined by a
trallic consuliani, as 1o parking, by the Proportionate Share allocations or othcrwise).

(by  The Declarant shall have the option not to collect monthly in advance for
each Owner's Proportionale Share of Offsile Real Estate Taxes, but instead to bill each Qwner for its
Proportionate Share of Offsite Real Estate Taxes at such time as Declarant receives the tax bills for
the Offsite Real Estate Taxes from the applicable taxing authority, In such event, each Owner's
Proportionate Share of Offsite Real Estate Taxes shall be due wilhin thirty (30) days of receipl of
Declarant's bill by such Owner.

Section 4.4. Licn for Asscssments.

Assessments (including lale charges, default interest, collection costs, attorneys' fees, expert
fees and court costs incurred by the Declarant in connection with the collection of Assessments, if
any) shall constitule a continuing lien on the Parcel (including the improvements thereon) against
which the Assessments are made from the date such Assessments are due provided Declarant (i)
provides a written notice to the non-paying Owner and the non-paying Qwner fails to pay the
Assessments due within thirty (30) days after receipt of such notice, and (ii), to the extent requirced
by applicable law, files a stalement of Hen among the Land Records pursuant to applicable law on
the Parcel (including the improvements thereon) against which the Assessments are due, Such lien
may be enforced and foreclosed in the same manner provided under the laws of the Siale of
Maryland relating to the foreclosure of mortgages and deeds of (rust on real properly containing
power of sale and/or assent to decree provisions, Any Owner may bid for and/or purchase any
Parcel (including the improvements thereon) at any foreclosure sale or by process m heu thereof.
During the pendency of any such action, the Owner of any such Parcel shall be required to pay a
reasonable rental therefor, and the Declarant shall have the right to appeint a receiver, if available
under the then applicable laws of the State of Maryland. Suit for a deficiency judgment following
any such action shall be maintainable. The terms and provisions of the Maryland Contract Lien Act
are hereby incorporated, and the enforcement of any liens created hereunder shall be conducted in
accordance with the terms thereofi provided, however, that the priority provisions hereof shall
govern in lieu of any contrary provision in the Maryland Contract Lien Act, to the fullest extent
permmitted by law.
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Section 4.5, Subordination and Mortgagee Protection,

(a) Notwithstanding any other provision of this Declaration to the contrary, any lien for
Assessiments (including the costs of collection, interest, and late charges, if any), shall be
subordinate to the licn of any first-lien Mortgage.  All Persons other than a first-lien Mortgagee
acquiring a licn, judgment lien or encumbrance after the date this Declaration is recorded shall be
deemed to consent that such liens or encumbrance shall be inferior to the future lien for
Assessments, as provided herein, whether or not such consent is sel forth in the instruments creating
such liens or encumbrance. The sale or transfer of any Parcel shall not affect the Asscssment lien;
provided, however, that the sale or transfer of any Parcel pursuant to a forcclosure sale of a first-lien
Mortgage shall extinguish the lien of such Assessment as to payments which became due prior to
such sale or transfer pursuant 10 a decree of foreclosure or the taking of actual possession
(whichever first occurs) of such Parcel pursuznt to a first-lien Mortgage (it is understood (hat in
accordance with applicable law, excess foreclosure proceeds, if any, shall be applied against such
Assessment lien subordinate to the first-lien Mortgage). The first-lien Mortgagee or the purchaser
at a foreclosure sale of the first-lien Morigage , their successors and assipns, shall not be lable for
the payment of Assessments which have become due and payable prior to the acquisition of (itle or
the taking of actual possession (cxcept in the manner described in the next sentence), but such [irst-
lien Mortgagee or purchaser, their successors and assigns, shall be liable for, and such Parcel shall
be subject to a lien for, Assessments thereafier becoming due and payable. The unpaid Assessments
due and payable prior to the acquisition of title or the taking of actual possession shall be deemed
Operating Costs applicable to all Owners, including the first-lien Mortgagee or purchaser, as the
case may be.

Section 4.6. Personal Obligation for Assessments.

Assessments (including late charges, default interest, collection costs, attomeys' fees, expert
fees and court costs incurred by the Declarant in connection with the collection of Assessments, if
any), until paid, shall constitute the personal obligation of the Owner of Parcel during an Owner's
period of ownership of such Parcel against which such Assessments are made.

Seetion 4.7, Transferees of Owners.

Except as otherwise provided in Section 4.5., the purchaser of a Parcel or other successor
Owner shall be liable jointly and severally with the transferor Owner for all unpaid Assessments
which have become dug and payable against such Parcel prior and up (o the time of transfer, without
prejudice, however, to any rights of such successor Owner to recover from the transferring Owner.
Declarant shall, within ten (10) days after the requcst of an Owner or Mortgagee, provide such
Owner or Mortgagee, as the case may be, with a certification in writing, selting forth: (a) that this
Declaration is unmodified, in full [oree and effect, free of known cxisting defaulis of the requesting
Owner and free of known dcfenses against enforceability (or if there have been modifications or
defaults, or if such Owner claims defenses against the enforceability hereof, then stating the
modifications, defaults and/or defenses); (b) the date to which Assessments due from such Owner
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have been paid to Declarant; and (c) the amount of any outstanding Assessments against such
Owner's Parcel. Any such certification provided by Declarant may be relied upon by the requesting
Owner and any purchaser, Lessee or Mortgagee of the rcquesting Owner's interest, or any
prospective purchaser, Lessee or Mortgagee or any purchaser at a foreclosure sale of a Mortgagee's
interest.

sectton 4.8, No Waiver.
Suit to recover a money judgment for any unpaid Asscssmenis shall be maintainable without
waiving the lien securing such Assessments, and enforcement and foreclosure of such lien shall be

maintainable notwithstanding the pendency of a suit to recover a money judgment for such
Assessments,

Section 4.9, Real Estate Taxes For Parcels.

(a) Each Owner of a Parcel shall be responsible for paying directly to the taxing authority,
the Real Lstate Taxes levied or assessed against the Owner's Parcel (including the improvements
thereon). If any Owner fails to pay such assessment when due without penalty, the Declarant may
(but shall not be required to) pay such Real Lstate Taxes. Such Real Estate Taxes so advanced,
until reimbursed by the defaulting Owner, together with late charges, default interest, collection
costs, altorneys' fees, expert fees and court costs incurred by the Declarant in connection with the
collection of such Real Estate Taxes shall conslitute a continuing lien on that Owner’s Parcel
(including the improvements thereon) from the date Declarant make such advances provided
Declarant (x) provides a wrillen notice to the Owner and Owner fails to pay the Real Estate Taxes
due within ten (10) days after receipt of such notice, and (y) to the extent required by law, files a
statement of lien pursuant o applicable law. Such lien may be enforced and foreclosed by action
brought in the manner provided under the laws of the State of Maryland relating to the foreclosure
of mortgages and deeds of trust on real property containing power of sale and/or assent to decree
provisions. The lien for reimbursement of Real Estate Taxes for an Owner's Parcel (including the
improvements thereon) shall be subject to the same subordination provisions as the lien for
Assessments, as provided in Section 4.5,

(b) Any Real FEstate Taxes for an Owner's Parcel (including the improvements thereon)
advanced by Declarant and not reimbursed to Declarant by the Owner within ten (10) days of notice
from Declarant shall be subject to late charge in the amount of five percent (5%) of the amount
advanced by Declarant payable upon demand by Declarant. The Real Estate Taxes for an Qwner's
Parcel advanced by Declarant shall bear interest at the Default Rate until paid, payable upon
demand by Declarant. All collection costs, atlomeys' fees, expert fees and court costs incurred by
the Declarant in connection with the collection of reimburscment of Real Estate Taxes for an
Ownet's Parcel advanced by Declarant, whether or not suit (or appeal therefrom) is filed shall be
payablc by the defaulting Owner upon demand by Declarant.

() All payments rceceived on account of reimbursement for Real Estate Taxes on an

Owner's Parcel (including the improvements thereon) shall first be applied to collection costs and
artorneys’ fooy, then to late charpes, then interest, e 1o any vupand 1cinbusements not subjeet 10
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any suit brought for collcction, and then to unpaid reimbursements subject to suit brought for
collection.

ARTICLE V
CONDEMNATION

Section 5.1. Condemnation: Allocation of Proceeds.

In case of (4) a taking of all or part of a Parcel or any interest therein or righi thereto as a
resull of the exercise of the right of condemnation or eminent domain, or (b) a conveyance in lieu or
in anlicipation of the exercise of any such right of condemnation or cminent domain (all of the
toregoing being herein referred to as a "Condemnation™), any award or payment or portion thereof
made by reason of such Condemnation which is allocable to the land of such Parcel and the
improvements thereon shall be paid only to the Owner of such Parcel and, except as hereinafter
provided, no claim on such award or portion thercof shall be made by any other Owner or any
Person claiming through any such other Owner as a result of the casements granted hercin, or
otherwise. However, nothing contained herein shail preclude the holder of any interest in another
Parcel from claiming and collecting from the condemning authority the severance and consequential
damages to such holder's Pareel resulting from such Condemnation, so long as such claim will not
diminish the award of the Owncr whose Parcel is taken,

Section 5.2. Common Areas.

In the event of a Condernnation of any Common Areas on an Owner's Parcel, the Owner
of such Parcel shall be obligated 1o apply any proceeds received as the result of such Condemnation
attributable to the Common Areas to the restoration of the Common Arcas so condemned, to the
extent commercially reasonable (and the restoration shall not be deemed commercially reasonable i
circumstances would require construction of substitute Common Areas which are (x) materially
different from the Common Areas condemned and (y) substantially more expensive than the
construction of the original Common Areas would be). Notwithstanding the foregoing, if any
parking spaces are taken as part of Condemnation of the Common Areas, provided the parking ratio
on such Owner's Parcel is not reduced below that which is required to be maintained pursuant to
applicable code (including any spaces requircd to be maintained for the benefit of other Parcels
under any shared parking arrangements utilized in connection with the development approvals for
all or any portion of the Town Center), then no restoration of such parking spaces shall be required.
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ARTICLE V1
INDEMNIFICATION AND INSURANCE

Section 6.1. Indemnification.

()  Each Owner ("Indemnitor Owner") agrees, to the extent permitted under
Maryland law, to indemnify, hold harmless and defend each other Owner ("Indemnificd Owner"),
except to the extent covercd by any policy or policics of insurance maintained or required to be
maintained by such Indemnified Owner, from and against, and to rcimburse cach other Owner with
respect to, any and all Claims (as such term is hereinafier defined), damages or causes of action for
damages brought on account of injury to, any person or persons or property, or loss of life, to the
cxtent that such Claims, damages or causes of action for damages are caused by any negligent or
tortious act or omission of such Indemnitor Owner arising out of the use, operation or maintgnance
by such Indemnitor Owner of any easement granted hereunder; provided, however, that there shall
be excluded from the foregoing indemnity claims arising from the negligence or tortions acts or
omissions of the Owner otherwise indemnified; and provided further, however, that the loregoing
indemnity shall in no event pertain to consequential damages.

(b) As used in this Article VI, "Claims" means claims, liabilities, penaltics,

fines, judgments, forfeitures, losses, expenses (including, but not limited to, reasonable attorneys'
fees, consultant fees, expert fees and court costs), and costs.

Section 6.2. Duty to Carry Liahility Insurance.

(a)  Each Owner shall maintain (or cause to be maintaincd) commercial gencral
liability (including contractual indemnity and automobile liability} and fire and extended coverage
property insurance covering such Owner's Parcel and all operations and improvements located
thercon. In addition, Declarant shall maintain commercial general liability insurance with respect to
its activities within the Commeon Areas of the Town Center and each Owner shall reimburse
Declarant for such Owner's proportionate share thereof as part of Operating Costs,

(b) Such commercial general liability insurance shall afford profection to a
specified [tmit of not less than Five Million Dollars ($5,000,000.00) combined single limit (which
mauy be covered under a primary policy combined with umbrella type coverage) for personal injury
or properly damage per oceurrence and in the aggrepate with a deductible not to exceed Tifty
Thousand Deollars ($50,000.00). Such fire and extended coverage property insurance shall be
maintained at full replacement cost, with a municipal code endorsement rider.

{¢c)  All policies required to be carried under this Section 6.2 shall be carried
with financially responsible insurance companies that are licensed and admitted to do business in
the State of Maryland and that carry a designation in "Best's Insurance Reports" (or equivalent
rating service), as issued from lime to time, of a policy holders' rating of A and a financial rating of
not less than X,

(d)  Any Owner may carry any insurance required to be maintained hercunder
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undcr a "blanket policy" covering other property of such Owner.

() On the request of an Owner each other Owner shall pmmptly furnish to the
requesting Owner a certificate evidencing such Owner's compliance with the insurance coverage
requirements of this Article VI, and a copy of the underlying policy and riders.

(f) Declarant may evaluate and update the insurance coverage required in (his
Article VI no more frequently than every three (3) years and shall make such adjustments with

respect to the lerms of coverage required hereunder as are found to be commereially reasonable,

Section 6.3.  Waiver of Subrogation

Notwithstanding anything to the contrary conlained in this Declaration, cach Owner [or
itselllund Lo the extent legally possible for it to do on behalf of its insurer, waives all rights 1o
recovery against each other Owner (including Declarant in connection with the functions and duties
contcmplated in this Declaration), and each other Owner's (including Declarant's) officers, directors,
managers, employees, agents and principals, for any loss, damage or expensc arising from any cause
{even it such loss, damage or expensc is the result of the negligence of such parties) covered by any
property insurance required to be carried by them hereunder, or any property insurance actually
carried by each of them. [Fach Owner shall cause its respective insurer to issue an appropriate
waiver of subrogation rights endorsement to all such policies of insurance, and each Qwner shall
deliver to the other (within a reasonable time after a written request for the same) adequate written
proof (for example, a policy or certificate of insurance with attached endorsement) of the issuance
of the foregoing. If an Owner uscs reasonable efforts to obtain a waiver of subrogation endorsement
on & policy of insurance, but is nevertheless unable to obtain such endorsement, then the failure to
obtain such endorsement shall not constitute a default under this Declaration.

ARTICLE VII
OBLIGATTONS OF PARCEL OWNERS

Section 7.1, Lichs,

(a) Each Owner shall keep such Owner's Parce] free of mechanics' and
materialmen's liens. An Owrner performing work on the Parcel of another Owner shall not permit
any licn to be filed or perfected in connection with such work on another Owner's Parcel.

(b) It 15 expressly intended that any tax sale, sale for enforcement of
mechanics' lien, enforcement of liens hereunder, or oiher judicial sale shall be subject to the

easements and use restrictions created by this Declaration and that all such easements and use
restrictions shall survive any such sale.

Section 7.2. Maintenance,

Each Owner shall keep the exterior of the buildings on its Parcel in a good and safe state of
repair and in a good, clean and orderly first-class condition and rcasonably free of dirt, debris or
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obstructions. In the event of damage or destruction to any building on an Owner's Parcel, such
Owner shall either restore such building to an architectural whole or, to the extent not restored (or a
new building or buildings not constructed), shall raze such building and pave or landscape such
Owner's Parcel 10 at least the samge standards as the nearest Common Areas. Each Qwner shall usc
reasonable eflorts in conncetion with the negotiation of any financing secured by such Owner's
Parcel to provide for the right of the Owner (o use insurance proceeds for such restoration, as
apposed to being applied by the lender against the loan balance. If an Owner razes such building or
buildings and does not restore or rebuild same, it shall nevertheless remain responsible for the
payment of its share of Assessments provided herein, assuming, for purposes of determining the
Proportionate Share, that the building had not been damaged or destroyed. This provisions shall
not be deemed to limit or affect any rights or remedies provided to Declarant set forth in other
agreements wilh the Owner upon the failure of an Owner to operate its business, or upon other
circumstances.

Section 7.3. Damage, Destruction and Repair of Common Areas,

In the event of any damage or destruction of Common Areas on a Parcel, the Owner of
such Parcel shall be obligated 10 restore such Common Areas to at least the condition as existed
prior to such damage or destruction, In addition, should any portion of the Common Areas on a
Parcel require any capital replacement, reconstruction or repair (excluding the ongoing maintenance
to be provided by the Declarant), the Owner of such Parcel, at its expense, shall be required to
ptomptly commence such capital replacement, reconstruction or repair and thereafter diligently
complete the same in a prompt manner, but in no event shall the Owner fail to commence the same
within thirty (30) days of notice by the Declarant that the same is required; the forcpoing obligation
of an Owner shall not apply to the oxtent that the Declarant has elected to perform the item of
capital replacement, reconstruction or repair as to all Parcels, in which case the costs of the same
shall constitute Operating Costs,

ARTICLE VIII
REMEDIES; SELF HELP

Section 8.1, Self Help.

(a) If, subject to any Unavoidable Delays, any Owner (the "Defaulting Party")
shall [ail to perform any of the provisions, covenants or conditions of this Declaration on its part to
be performed at the time and in the manner herein provided, then any other Owner (including
Declarant or any Operator appointed by the Declarant) (the "Non-Defaulting Party™), after thirty
(30) days notige to the Defaulting Parly and to the Declarant or Operator if the Non-Defaulting
Party is not the Declarant or Operator, shall have the right, but shall in no event be obligated (unless
within such thirty (30) day pcriod the Defaulting Party shall cure such default, or in the case of a
default which by its nature carnnot be cured within such thirty (30) day period, the Defaulting Party
shall 1ake such action as is reasonably calculated to commence the curing thercof, and thereafter
shall diligently prosccute the euring thereof to completion), to proceed to take such action or make
such payment as shall be neeessary to cure such default, all in the name of and for the account of the
Defaulting Party; provided, however, if the Non-Defaulting Party is not the Declarant (or Operator),
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the Non-Defaulitng Party shall not have the right to cure such default if the Declarant (or Operator)
has elccted to cure such defaull. In any such case, the Defaulting Party shall on demand reimburse
the Non-Defaulting Party, the Declarant (or Operator), as the case may be, for the monics
reasonably expended by the Non-Defaulting Party, the Declarant or Operator, as the case may be,
and for the Non-Defaulting Party or the Declarant's (or Opcrator's), as the case may be, reasonablec
out-of-pocket expenses, in so doing together with all penalties, if any, paid by the Non-Defaulting
Parly or the Declarant (or Operator), as the case may be , arising from such defaull, with interest at
the Default Rate from the date of demand 1o the date of payment.

(b)  Notwithstanding the provisions of paragraph (a} of this Section 8.1, in the
cvent that an emergency exists or that it is necessary to take immediate action in order to prevent
injury to persons or damage to property, the Non-Defaulting Parly may cure a default before the
expiration uf the cure periods set forth in Scction 8.1(a), but only after piving written or oral notice
to the Defaulting Party (unless the Defaulting Party immediately takes such action as will prevent
such injury or damage); providad, however, that any oral nolice so given must be confirmed in
writing within twenty-four (24) hours; and provided furthet if the Non-Defaulting Party is not the
Declarant (or Operator), the Non-Defaulting Party shall also notify the Declarant (or Operator), and
only proceed with such cure if the Declarant (or Operator) has failed or relused to do so.

{c) Subject lo and in accordance with the Maryland Contract Licn Law, any
amount due under this Section 8.1 from the Defaulting Party (o the Non-Defaulting Party shall, ipso
facto, without further act, be deemed to constitute a licn (the "Section 8.1 Lien") against the Parcel
of the Owner obligated to pay the same; provided, however, thal the Section 8.1 Licn shall be
subordinate to any first-lien Morigagee's right and intercst in the Parcel so encumbered if such first-
lien Mortgagee was not in possession or control of the Parcel encumbered by the Section 8.1 Lien at
the time the obligation to perform, non-performance of which rcsulted in the Section 8.1 Lien,
arose. The Defaulting Party shall, at the request of the Non-Defaulting Party, execute such
instruments as are necessary properly to record the existence of the Section 8.1 Lien. Upon the
satistaction of such obligation, the Non-Defaulting Party shall, at the sole cost and expense of the
Defaulting Party, cause such lien to be removed from the record.

Section 8.2, Unavoidable Delays.

Regardless of whether or not any specific reference tn this Declaration is made to this
Section 8.2, except as expressly provided to the contrary in this Declaration, each Owrer and
Declarant shall be excused from performing any obligation under this Declaration, from the date
notice of such Unavoidable Delay shall have been given to Declarant within a reasonable time after
the occurrence thereof, and any delay in the performance of any obligation under this Declaration
shall be excuscd, if and for so long as the performance of the obligation is prevented or delayed by
any of the following "Unavoidable Delays". "Unavoidable Delays" shall mean acts of God, fire,
earthquake, flood, adverse weather conditions not reasonably anticipated, explosion, declared or
undeclared war, riots, invasion, insurrection, sabotage, inability to procure (despitc good faith
diligent efforts) govemmental approvals except for those required in connection with the iniljal
construction of the Town Center, or a general shortage of labor, equipment, facilitics, energy or
supplies in the open market, failure of transportation, strikes, lockouls, actions of labor unions,
condemnation, court orders, orders of governmental or military authoritics or any other similar
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canse that is not within the reasonable control of such Owner (other than lack of or inability to
procure monies to fulfill such Owner's commitments and obligations under this Declaration which
shall in no event be deemed an Unavoidable Delay).

Section 8.3, Limitation of Liability.

All ol Declarant's obligations hereunder shall be subjeet to and conditioned upon Declarant
receiving [ull payment or reimbursement of Operating Costs relating to the performance of such
obligations. [f Declarant shall fail to perform any obligation on its part to be performed under this
Declaration after having received full payment or reimbursement for the Operating Costs associated
with carrying out such obligation, the Owner's exclusive remedies shall be to obtain specific
performance or avail itsclf of sclf-help remedics as sct forth herein. Following the self-help
remedics and as a consequence thereof, an Owner shall recover a money judgment against
Declarant for the expenses incurrcd in connection therewith, such judgment shall be satisfied only
out of (i) the proceeds of sale produced upon execution of such judgment and levy thereon against
Declaran!'s interest in its respective Parcels and the improvements thercon, (i1} the rents and other
income from such property receivable by Declarant, and (iii) the net consideration (which
consideration shall be deemed to include any assets thereafter held by Declarant having a value not
exceeding that of the proceeds of such sale or other disposition, net of any debt repayment) received
by Declarant [rom the disposition of all or part of Declarant's respective interest in the Town Center
[or breaches of this Declaration prior to such disposition, provided a claim for such breach is made
within three (3) months of said disposition. The provisions of this paragraph are not intended to
relieve Declarant of the performance of any of its respective obligations hereunder, but rather to
limit Declarant's liability in the case of a recovery of a judgment against it. Nothing herein shall
limit an Owner's right 1o seek specific performance of the other Owner's obligations under this
Declaration or to avail itsclf of any other right or remedy (not involving personal liability of
Declarant in excess of the lumits sct forth in thas paragraph) which may be accorded te an Owner by
law or under the terms of this Declaration by reason of Declarant's failure to perform its respective
obligations hercunder, provided, however, that in no cvent shall Declarant be liable to any Owner
for any consequential damages. Declarant shall not be liable to any Owner for any damage caused
to the person or property of Owner, its agents, cmployces or invitees, duc to any Common
Facilities or any part or appurtcnances thercof being improperly constructed or being or
becoming out of repair, or arising from the leaking of gas, water, scwer or steam pipes, or from
electricity, or from any other cause whatsoever. Each Owner agrees to report immediately in
writing (o Declarant any defective condition in or about such Owner's Parcel and known to the
Owner which Declarani is required to repair.

ARTICLE IX
ARCHITECTURAL REVIEW

Section 9.1. General.

(a) The Declarant shall retain the right to approve (or withhold approval of) the
external design and appearance of each and every improvement erected on a or a part of a Parcel in
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such a manner so as lo preserve a harmonious relationship among the improvements, natural
vegetation and topography, and to be harmonious and consistent with the remainder ol the Town
Center and, as applicable, with the Design Guidelines, such approval to be granted in writing to
cach Owner. The Declarant may from time to time promulgate "Design Guidelines” to set forth the
puidelines for design of Exterior Flements (hereinafter defined) within the Town Center. Except as
otherwise provided in this Declaration, no improvement shall be erected or replaced on any Parcel,
including any of the Common Areas located thereon, and no exterior additien to or change
(including any change in color) or alteration shall be made to any improvements uniil complete
plans and specifications therefor ("lans and Specifications"), together with such other information
as shall be required by the Declarant from time to time, shall have been submitted to and approved
in writing by the Declarant, which approval shall not be unreasonably withheld, conditioned, or
delayed. The intent of the foregoing being that an Owner cannot conslruct or alter any of the
"Extenior Elements" (as hereinafter defined) of the buildings on any Parcel (including as part of a
reconstruction after a fire or other casualty) without the prior consent and approval of the Declarant,
which approval shall not be unreasonably withheld, conditioned, or delayed, provided the proposed
Lxterior Elements preserve a harmonious relationship among the existing improvements, natural
vegetation and topography, and are harmonious and consistent with the remainder of the Town
Cenler and, as applicable, with the Design Guidelines,. As used herein, "Lxterior Elements" shall
include, without limitation, setback and building line requirements, architectural design, color,
texture, design, height, orientation, and materials, as well as paving, parking areas, walkways,
landscaping, signage, fencing, walls, screening, and outside lighling. The Declarant's conscnt and
approval rights shall specifically not apply to any interior design components.

(b) The Declarant reserves the right to appoint and replace, from itime to time, a
Design Review Board ("DRB") to perform the functions of the Declarant set [orth in Section 9.1(a),
and upon such appointment, such DRB shall have the declarant rights hercunder relating lo the
performance of such functions, including without limitation, the right to promulgate the Design
Guidelines and to approve the Exterior Elements.

Seetion 9.2, Action By Declarant.

The Declarant shall use commercially reasonable efforts to approve or disapprove any
adequate submission, or to reject a submission as inadequate, within fifteen (15) business days of
receipt of submission. If any submission is deemed inadequate by Declarant, Declarant may reject
such submission or may approve a portion thereof, conditionally or unconditionally, and disapprove
the balance thereof.

Section 9.3, Removal,

(a) If any improvemeni is altered, erected, installed, placed or maintained, or
any new structure erected, or any other action deseribed in Section 9.1 is takcn, on any Parcel other
than in accordance with Plans and Specifications approved by Declarant pursuant to the foregoing
provisions of this Article IX, such action shall be deemed to be a violation of the provisions of this
Article IX and, in addition to any other remedies available to Declarant in cquity or at law,
Declarant may give written notice thereof to the applicable Ownor, whereupon such improvement
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shail be promptly removed or restored by the applicable Owner to its condition prior to such action,
and such use shall ccase, so as (o terminate such violation. It is undersiood and agreed however,
that the foregoing is intended to apply to exterior alterations to any existing or newly placed or
crceted improvement.

(b)  Declarant shall have the immediate right to enforce the provisions of Section
9.3(a) by injunctive relicf or otherwise. In no cvent shall the Declarant be required to post any bond
or other scourity in connection with any injunctive action or any other relief pursued by Declarant
under this Scction 9.3(b) or clsewhere in the Declaration.

ARTICLE X
USE RESTRICTIONS

Scetion 10.1. Permitted Uses.

Subject to the obligations and restrictions sct forth in any separate agreement (or
memorandum thereof) between Declarant and any Owner, or in supplemental declarations recorded
by Declarant, the Entire Parcel may be uscd for any lawful retail and ancillary office purposes and
such other uses as are in keeping with a first class shopping centcr or town center development as
determined by Declarant (including, to the extent permitied by Declarant in writing and applicable
law, non-retail first class uses). Notwithstanding the foregoing, no Parcel, other than a Parcel whose
Owner is a party to such separate agreement or supplemental declaration, or who is a successor in
title to a party to such separale agrecment or supplemental with actual or record notice of such
separatc agreement or supplemental declaration (including an Owner who has purchased a Parcel
from Declarant), shall be burdened by such separate agreement or supplemental declaration.
Declarant shall have no obligation to enforce the provision of any such separate agreement or
supplemental declaration for the bencfit of any Owner, and, except as otherwise provided in such
separate agreement or supplemental doclaration, Declarant shall have the sole right to enforce (and
10 waive) the provisions of such separate agreement or supplemental declaration. Declarant's rights
relerenced in this paragraph shall be deemed a Declarant right which shall not run to any succcssor
in title to any Parcel, except as provided in Section 11.5. For the purposes of Article IV hercof, the
enforcement of such scparate agreement and supplemental declaration shall be dcemed an
enforcement by Declarant of the provision of this Declaration, except as otherwise expressly sel
forth therein.

Section 10.2. Prohibited Uses.

(a) No portion of the Lntire Parcel shail be used for any of the "Prohibited Uses" set out
on Exhibit "D" (the "Prohibited Uses") attached hereto and made a part hercof.

(b) Declarant shall have the immediate right to enforce the provisions of Section 10.2(a)
by injunctive relief or otherwise. In no event shall the Declarant be required to post any bond or
other security in connection with Injunctive remedy or any other reliel pursued under this Section
10.2(b).
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ARTICLE XII
DECLARANT RESERVED RIGHTS

Section 11.1 Annexation. The Declarant shall have the right, from time to time, without
the consent of the other Qwners, to incrementally annex all or any portion of adjacent or
neighboring properties to the scheme of the Declaration, by executing and recording (among the
land records of Montgomery County, Maryland) one or more Supplementary Declarations,
regardless of the ownership of such additional property at the time of such annexation and without
the nccessity of the joinder to such Supplementary Declaration by any other party (cxcept if
Declarant is not the owner of such property, with the joinder by such owner and any lienholders on
such property to the Supplementary Declaration). Upon any such anncxation, each reference to
"Property”, "Entire Parcel” or "l'own Center" shall be deemed to include such annexed property (as
well as the property originally identified by such references). Without limiting the generality of the
foregoing, the Proportionate Share of each Owner shall be adjusted as applicable to reflect such
annexed property, and Owners of such annexed property shall be subject to assessments bascd on
their own Proportionate Share calculated in accordance with the terms hereof.

Scetion 11.2  Offsite_Agreements. In comnection with the development of the Town
Center, the Declarant shall have the right, from time to time, without the consent of the other
Owners, to enter into easement, lease or licensc agreements with owners (including the Declarant or
affiliates) of adjacent or neighboring propertics to benefit the Town Center for purposes of
providing parking, governmentally required improvements or infrastructure, including stormwater
management ponds, or other amenitics, for the Town Center (collectively, the "Offsite
Agrcements™).  The costs and expenses incurred in conncction with the maintenance, repair,
reconstruction, operation and use of the such Offsitc Agreements shall be deemed Operating Costs
(except to the extent that such costs are otherwise excluded in Scction 1.1); provided, however, al
Declarant's option, cach Owner's proportionate obligation for such Operating Costs may be
allocated in the sarme manner as for Offsite Real Estate Taxes, or as for all other Operating Costs.

Section 11.3 Park & Ride Fascment, The Declarant reserves the right to grant to
Montpomery County, Maryland or other governmental agencies for public usc, transit lines, transit
and Park and Ride easements and dedications on the Common Arcas of the Property, pursuant to
agreements reached with Monigomery County, Maryland or other governmental agencies in
conncction with obtaining the approvals for the development of the Town Centcr, as generally
contemplated in furtherance of poriions of the Germantown Master Plan.

Section 11.4 Rules and Regulations. The Declarant reserves the right to establish and
promulgate reasonable rules and regulations in furtherance of, but not inconsistent with, this
Declaration,

Section 11.5 Sueccessor Declarant. The Declarant reserves the right to appoint a
successor Declarant by assignment of declarant rights in connection with any sale by Declarant of
twenty percent (20%) or more of the Property (excluding publicly-dedicated roadways or other
portions of the Property owned by any governmental authority or agency). In the event that

Declarant is no longer the Owner of twenty percent (20%) or more of the Property (excluding
publicly-dedicated roadways or other portions of the Property owned by any governmental authority
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or agency), and Declarant has not previously assigned its declarant rights, the Owners holding a
majority of the land arca of the Parcels shall uppoint a successor Declarant.

NOTICES
Section 12.1. General.

Any notice or communication requited (0 be given by ot on behalf of an Owner to any
other Owner shall be in writing and delivered by hand, or mailed by registered or certified mail,
return receipt requested, or sent by air courier or expedited mail service, addressed to the address(es)
established in Section 12.2 and Section 12.3. All such notices or communications hereunder shall
be deemed 1o have been given on the date of delivery, or, if delivery is refused or cannot be made,
the date ol postmark.

Scetion 12,2, Addresses.

Each Owner, within ten (10) days after having been granted its interest in a Parcel shall
deliver to the other Owners a notice setting forth the address to which notices or communications
may be sent pursuant to this Declaration, and at any time upon request shall deliver a list of such
addresses to any Owner requesting the same, The addresses of Declarant are as follows:

T to Declarant: Bellemead Development Corporation
280 Corporate Center
7 Becker Farm Road
Roseland, NJ 07068
Attention: Donn Norton
Fax: (973) 740-0126

with a copy to: Capstone Realty, Ltd.
11 Stanmore Court
Potomac, Maryland 20854
Attn:  Peter Henry
Fax: (301) 654-1768

and

Lerch, Early & Brewer, Chtd.

3 Bethesda Metro Center, Suite 380
Bethesda, Maryland 20814

Attention: Charles T. Hathway, Lsquire
Fax: (301) 986-0332
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Section 12,3, Additional Addresses

An Owner from time to time may designale up to two (2) additional Persons entitled to
receive copies of all notices or communications sent hereunder provided the addresses are fumished
as requircd by Section 12.1, but the failure of a party to send a copy of the notice to such additional
persons shall not invalidate said notice or communication.

ARTICLE XII
MISCELLANEOUS

Section 13.1. Enforcement. The Declarant or any Owner shall have the right to enforce,
by any proceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens and
charges now or hereinafter imposed by the provisions of this Declaration. Failure by the Declarant
or by any Owner 1o enforce any covenant or restriction herein contained shall in no event be decmed
a waiver of the right to do so thereafter. ‘There shall be and there is hereby created and declared to
be a conclusive presumplion that any violation or breach or attempted violation or breach of any
provision of this Declaration including the Rules and Regulations cannot be adequately remedied by
action at law or exclusively by recovery of damages. If the Declarant or any Owner successlully
brings an action o exlinguish a violation or otherwise enforce the provisions of this Declaration
including the Rules and Regulations, the costs ol such action, including lcgal fees, shall become a
binding, personal obligation of the Owner comumitting or responsible for such violation, and such
costs shall also be a lien (subordinate to any first-lien Mortgage) upon the Lot of such Owner, as
provided by the Maryland Contract Lien Act, and if Declarant is the successful party, the obligation
of the non-prevailing Owner shall be collectible as a Special Assessment.

Section 13.2. Severability.

Every term and provision of this Declaration is hereby declared to be independent of, and
severable from, cvery other provision of this Declaration. If any term or provision of this
Declaration shall be held by a court of compelent jurisdiction to be invalid or unenforceable in any
one instance, or not run with the land in any one instance, that holding shall be without effect upon
the validity, enforceability or runming with the land of any other term or provision of this
Declaration, or the validity, cnforceability or running with the land of such term or provision in any
other inslance.

Section 13.3, Covenants Separate and Independent.

Excepl as otherwise expressly provided in this Declaration, each and every covenant and
agrcement contained in this Declaration is, and shall be construed as, a separate and independent
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covenant and agreement, and, except as otherwise expressly provided herein, the breach of any such
covenant or agreement by any Owner shall not discharge or relieve the other Owners from their
respective obligations lo perform the same.

Section 13.4. Captions.

All captions in this Declaration are for convenience only and do not in any way define,
limnit, amplify or deseribe the scope of the provisions hereof and shall not be utilized to interpret the
provisions of this Declaration.

Section 13,5, Successors and Assigns; No Third Party Beneficiarics.

(a) ‘This Declaration shall inure to the benefit of and be¢ binding upon the
Owners and their respective successors and assigns.

(b) Except as specifically sct forth in paragraph (a) of this Section 13.5,
nothing in this Declaration is intended or shall be construed to confer upon or give to any other
Person any right, remedy or ¢laim under this Declaration or by rcason hercof.

Section 13.6, Waiver of Default.

A waiver of any deflaull must be in writing, and no such waiver shall be implied from any
omission by an Owner to take any action in respeet of such default. No cxpress written waiver of
any default shall affect any other default or cover any period of time other than the default and
period of time specified in such express waiver. An Owner's approval of any act or request by
another Owner requiring approval shall not be deemed to waive or render unnecessary the approval
of any subsequent similar act or request.

Section 13.7. Default Shall Not Permit Termination of Declaration.

No default under this Declaration shall entitle any Owner to terminate, cancel or otherwise
rescind this Declaration; provided, however, that this limitation shall not affect any other rights or
remedies that the Owners may have by reason of any default under this Declaration.

Section 13.8. Governing Laws.

This Declaration shall be construed and governed in accordance with the laws of the State
of Maryland,
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Section 13.9. Remedics Cumulative.

All rights, privileges, and remedies afforded the Owners by this Declaration are
cumulative and shall be deemed additional to any and all other remedies to which each of the
Owners may be entitled at law or in equity, by stalute or otherwise, and shall include the right to
restrain by injunction any violation or threatened violation by any Owner of any of the terms,
covenants or conditions of this Declaration and by decrec against any Owner lo compel such
Owner's specific performance of any such terms, covenanis or conditions, it being agreed that the
remedy at law for any breach by an Owner of any such term, covenant or condition (except those, if
any, requiring payment of a liquidated sum) is not adequate. The excreise of any one of such
remedies and/or cxcreise of any righi afforded in this Declaration in such circumstances shall not be
deemed to constitutc a release, excuse or a waiver of any right, remedy or privilege herein or at law
or in equity.

Section 13.10. Dedication,
Nothing herein contained shall be deemed to be a gifi or dedication of any part of any

Parcel to or for the general public, or for any public purpose whatsoever, it being the intention of
Declarant that this Declaration shall be strictly limited to and for the purposcs herein expressed.

Section 13.11. Estoppel Certificates,

From time to time upon no less than ten (10) days notice from an Owner, each Owner so
requested shall execute and deliver to the requesting Owner a certificate in recordable form stating
that, to the best of the knowledge, information and belief of the Owner executing the same, cither
the requesting Owner is in compliance with the requirements of this Declaration or, if the Owner
executing the same has reason to believe the Owner requesting the same is not so in compliance or
is in defaull, the basis for such belief,

Section 13.12. Counterparts.

This Declaration may be signed in scveral counterparts, each of which shall be deemed an
original, and all such counterparts shall constitutc one and the same instrument.

Section 13.13. Amendment.

(a) Lxcept as otherwise provided, this Declaration may be amended or supplemented only
by an instrument in writing duly cxecuted by or on behalf of the Declarant provided all Owners
have given their wrilten consent thereto; provided, however, that at such time as neither BDC nor an
Affiliate thereof is the Owner of any Parcel, this Declaration may be amended or supplemented only
by an instrument in writing duly executed by or on behalf of all Owners.
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(b) The Declarant retains the unilateral right, on behalf of all Owners, Morigagees and
others having a legal or equitable interest in a Parcel, to amend this Declaration to the extent
required by the Montgomery County Planning Board of the Maryland-National Capital Park &
Planning Commission in connection with the approvals for the initial development of the Town
Center, provided that no such amendment which adversely affects any Owner or the value of the
Owner's Parcel or substantially increases the financial burden of the Owner or reserves any special
privileges to the Declarant not previously reserved shall be made without the prior wrilten consent
of the Owner affected, and provided further that no such amendment which affects the priority or
validity of any Mortgage shall bc made without the consent of the Mortgagee affected. Subject to
the forcgoing limitations, by acceptance of a deed to a Parcel, or by the acceptance of any other
legal or cquitable interest in a Parcel, cach Mortgagee, Owner or other party having a legal ot
equitable intercst in any Parcel do automatically and irrevocably name Declarant as their attorney-
in-fact [or the purpose of executing any such amendment. Such power of attorney shall be coupled
with an interest in the subject matter hereof and shall run with and bind the Parcels, and shall not be
alfected by death or disability of a principal.

(¢) 'The Declarant may unilaterally execute and record a corrcctive amendment or
supplement to this Declaration (o cortect errors or omissions herein,

{d) The Declarant may, for a period of ten (10) years following the date of recordation of
this Declaration, without the consent of the Owners or any other parly, modify, amend or change
any of the provisions as may be requested by an Owner or contract purchaser of a Parcel; provided
that no such modification, amendment or change which shall adversely affect any Owner or the
value of a Parcel, or substantially increase the financial burden of the Owner or reserve any special
privileges to the Declarant not previously reserved, shall be made without the prior written consent
of the Owner or Morlgagee attected.

(e) Nothing herein shall be decemed to prohibit the Declarant from entering into a modified
agreement with an Owner with respect to Assessments, provided the obligation for Assessments of
other Owners is not materially aflected,

Section 13.14. Term;: Termination,

Except as provided in this Scction 13.14, the provisions of this Declaration shall be
binding upon all portions of the Parcels and all Owners thercof for a term of seventy (70) years, and
thereafter for successive periods of ten (10) years each until, before the expiration of any such ten
(10} year period, there is recorded among the land records an instrument which expressly and by
specific reference to this Declaration terminates the operation and effect of this Declaration, and is
executed by or on behall of (a) the Declarant, or (b) if neither BDC or an Affiliate thereof is the
Owner of any Parcel, the Owners of all the Parcels consenting to such termination; provided,
however, that such Qwner's consent shall not be required for such termination il a notice of
intention (o lerminate is sent pursuant hercto to such Owner and no writien response to such notice,
disputing such tcrmination is received by the sender within sixty (60) days thereafter.
Notwithstanding the foregoing, the parties agree that all easements hercin rcferenced as perpetual
shall survive termination or earlier expiration of this Declaration.
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Section 13.15. No Partnership or Joint Venture.

It is mutually understood and agreed that nothing contained in this Declaration is intended
or shall be construed in any manncr or under any circumstances whatsocver as creating or
establishing the relationship of co-partnets, or creating or establishing the relationship of a joint
venture, between the Qwners, or as constituting any Owner as the agent ot representative of another
Owner, for any purpose or in any manner whatsoever.

Section 13.16. Exhibits.

Each writing or Site Plan referred to herein as being annexed hereto as an exhibit or
othcrwise designated herein as un exhibit hereto is hereby made a part hereof,

Section 13.17. Interpretation.

Whenever the contex! hereof shall so require, the singular shall include the plural, the male
gender shall include the female gender and the neuter, and vice versa.

Scction 13.18, No Merger,
None ol the provisions of this Declaration is intended to or shall be merged by reason of

the fact that one Person may at any time be the solc Owner of the Entire Parcel, or the Owner of
more than one Parcel.

Section 13.19 Further Assurance,

The Owners agree to enter into such supplemental or further agreements as may be
reasonably necessary or appropriate (o carry out the intention of this Declaration.

Section 13.28. Cooperation,

(2) The Owners agree to cooperate rcasonably with each other with respect to
the development of their respective Parcels without the payment of compensation, except as
otherwise expressly agreed herein. Such cooperation shall include conferring on matters of mutual
interest, promptly consenting to and granting cascments reasonably requested by the other, and
providing waivers and consents rcquired by governmental authorities in connection with another
Owner's development of its Parcel. However, any such easement shall be reasonable in purposc and
location and shall have no material adverse impact on the Parcel burdened by the casement, and any
such consent shall have no material adverse effect on the Qwner giving the consent or on its
property and shall not require such party to pay any money or incur any liability. All such consents
shall not be unreasonably withheld, conditioned or delayed. Other than the Declarant, no Owner
shall seek to amend the Site Plan or any other required governmental approval affecting more than

36




Wed Apr 27 16:43:93 2003 Sun IsoFax Page 37 of 49

18060 338

the Parcel(s) it owns in fee 1{ such amendment would have a material adverse effect on any other
Parcel, including, without limitation, a material adverse ellfect on the use, operation, repair or
reconstruction of intprovements on any other Parcel. An amendment will be deemed conclusively
to have a material adverse offcet if the amendment reduces permitted density, increases required
green area, tree or forestation requircments or affects the parking requirements of any other Parcel.

(b) (ther than the Declarant, no Owner shall convey or otherwise transter its
Parcel if such action would result in a subdivision of the Parcels unless both Parccls would be in

compliance with, or would be exempt from compliance with, the applicable subdivision ordinance
in connection therewith,

Section 13.21. Waiver or Trial by Jury,

By acceptance of a deed 1o any Parcel, such Owner waives trial by jury in any action,
proceeding or counterclaim to which such Owner is a party relating to this Declaration or the
enforcement thereof or the Town Center.

Section 13.22, Time of the Essence.

Time shall be of the essence as to all dates and time periods set forth herein.

Section 13.23, Perpetuities,

Tf any provision of this Declaration is void or voidable for violation of the rule against

perpetuities, then such provision shall last only so long as twenty (21} years after the death ol the
last survivor of the now living descendants of Ehizabeth II, Queen of England.

IN WITNESS WIHEREOF, Declarant has caused this Declaration to be execuled and
sealed on its behalf by its duly authorized representatives, the day and ycar first above written.

WITNESS/ATTEST DECLARANT:

BELLEMEAD DEVELOPMENT CORPORATION,
a Delaware Corporation

ﬁﬁﬁ-"wbw\?f ] By: \ Loprvowenl i
EA " h . Name: bt ¥ soosvmaulBi,
i [-Eturl;tl)rgte seal] Title: ~ice  Nesprar
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LIST OF EXHIBILS

Exhibit A - Legal Description of Entire Parcel
Exhibit B - Site Plan of Entire Parcel

Exhibit C - Adjoining Parcels [or Parking
Exhibit ) - Prohibited Uses

Al Q//L/My )
Wss‘%’ )

I, CM&’(J / grodr . a Notary Public for the jurisdiction aforesaid, do certity that
Pocins P Scotmmedd . whose name, as ) - of BELLEMEAD
DEVELOPMENT CORPORATION, 15 51gned to the writing above bearing date of #/4 y J , 2000,
has acknowledged the same before me tn my jurisdiction aforesaid.

Given under my hand and oflicial seal on J-r : 2000. X AN
7 s

Notary Public

Commission expiration dale: [NOTARIAL SEAL] ' S _,.5

CAROL L. UZZARDI P r
— A NOTARY PUBLIC OF NEW JERSEY e
My Commission Expires May 3, 2005

This Agreement has been prepared by or under the supervision of an attorney duly admitted

to practice belore the Court ol Appeals of Maryland.
Ll 7 /i aezfp
Charles T, Hathway , A Hefney
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EXHIBIT "A"

Legal description of Entire Parcel

Parcels B and C:

PARCELS B and C in a subdivision entitled “PARCELS B and C, CENTURY XXI”
as shown on plat of resubdivision recorded in Plat Book 116 at Page 13752, among the
Land Records of Montgomery County, Maryland;

SAVING and EXCEPTING therefrom that portion of land for Street Dedication
pursuant to the “Subdivision Plat for Street Dedication Century Boulevard and Aircraft
Drive” recorded on December 9, 1999, in Plat Book 196 at Plat 21262 among the Land
Records of Montgomery County, Maryland.

Parces D.E& F

PARCELS D, E & F, in a subdivision entitled “PARCELS D, E, F, G and H,
CENTURY XXI”, as shown on plat of subdivision recorded in Plat Book 116 at Page
13750, among the Land Records of Montgomery County, Maryland.

AS TO PARCEL D ONLY: SAVING and EXCEPTING therefrom that portion of
land for Street Dedication pursuant to the “Subdivision Plat for Street Dedication Century
Boulevard and Aircraft Drive™ recorded on February 17, 2000, in Plat Book 196 at Plat
21325 among the Land Records of Montgomery County, Maryland.

AS TO PARCEL E AND F ONLY: SAVING and EXCEPTING therefrom that
portion of land for Street Dedication pursuant to the “Subdivision Plat for Street
Dedication Century Boulevard and Aircraft Drive” recorded on December 9, 1999, in
Plat Book 196 at Plat 21262 among the Land Records of Montgomery County, Maryland.

Parcel Identification Numbers:

Pareel B: 02-001-02168292
Parcel C: 02-001-02168204
Parcel D: 02~001-02168188
Parcel E: 02-001-02168190
Parcel F: 02=001=-02168202
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EXHIBIT "B"

Site Plan of Entire Parcel
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EXHIBIT "C"

Adjoining Parcels for Parking

Parcels G and H, Plat Book [16 al Plat No. 13753
Parcel 228, consisting of .48 acres (See atlached legal description)
Parcel A-1, Century XXI, Plat Book 91 at Plat No, 8927
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EXHIBIT C (continued)

PARCEL 228

LEGAL DESCRIPTION

Being all of that piece or parcel of land situate, lying and being in the Second Election District of Montgomery
County, Maryland, and being all of that land conveyed by D.A. Dayhoff to Lawrence I. Kasdon by deed dated
April 12, 1972, and recorded among the Land Records of Montgomery County, Maryland, in Liber 4205 at
Folio 200 and being more particularly described according to available adjacent land records mathematically
adjusted for closure as follows:

Beginning for the same at the common rear corner of Parcel G and Parcel F as shown on a plat of subdivision
entitled “Parcels D, E, F, G, and H, CENTURY XXI” as rccorded among the aforesaid Land Records in Plat
Book 116 at Plat No. 13750; thence running with the following two courses with and along the rear lines of said
Parcel G in the datum of said plat

1.
2.

North 58°55'56" East, 177.00 feet to a point; thence

South 32°08°54" East 98.14 feet to a point on the right of way linc of Maryland Route 118 as shown on
the Maryland State Highway Administration Statc Roads Commission plat number 46243; thence
running with and along a part of said right of way line

South 19°18'46™ West, 23.90 feet to the end of the second or North 5823615 East, 155.18 foot deed
line of property of the Washington Suburban Sanitary Commissicn as described in deed recorded among
the aforesaid Land Records in Liber 5113 at Folio 447, thence running with and along said second deed
line reversed

South 57°51°06” West, 158.27 feet to a point on the South 32°08°54” East 191.96 foot plat line of the
aforedescribed Parcel F; thence running with and along a part of said line reversed

North 32°08754” West, 116.37 feet to the place of beginning, containing (.46 acres of land more or less
as hased upon available information only.

\REJAH23902ANAOMIOTP
0209991
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EXHIBIT "D"

Prohibited Uses
All of the following items shall be referred to as the "Prohibited Uses".

(i) committing or suffering to be committed (as to the Owner's Parcel) any nuisance or
other acl or thing to be done in or about the Owner's Parcel or Town Center 1o damage or annoy the
Owner's Parcel or the Town Center; allowing the Ownet's Parcel 1o be used for any improper,
immoral, unlawful or other objectionable purpose;

(1)  obstructing, encumbering or using for any purposc, othcr than ingress or egress {o
and from the Owner's Parcel, the Common Areas, or the entrances, vestibulcs, stairways or hallways
thereof (if any), or engaging in or permitting any selling, merchandising, display, advertising or
soliciting anywhere within the Town Center outside of the building(s) on the Owner's Parcel, unless
the same shall be expressly permitted by the Declaration or by the Declarant in writing;

(iii)  permitting the use of any portion of an Owmer's Parcel for solicitations,
demonstrations or itincrant vending, or any activitics inconsistent with reasonable standards of good
rcgional shopping center practicc;

(iv) use of a Parcel for any of the following uses: Bowling alley, skating rink,
amuscment park, night club, massage parlor or any facility which sells or displays obscene or
parnographic materials or services, the display of pomographic films (including those rated X, XX,
or XXX or substilute designation or unrated films which are also shown at so called ‘adult” movie
theaters, il being understood that NC-17 shall not be deemed the equivalent of the "X" rating), a
facility which sclls or repairs cars, boats, trailers, or mobile homes, flea market, carnival, meeting
hall, banquet facility, discount thrift or second-hand shop (the foregoing would not exclude a first
class antique shop or upscale resale store), disco or dance hall, sporting event or sports facility,
video parlor of more than 3,000 square feet of video games or other game parlor, any non-restaurant
facility that sclls alcoholic beverages except as authorized by the Declarant in writing, pool hall,
billiard parlor, off-track betting facility, or auditorium (other than meeting rooms in the morning
hours and before 2 P.M., Monday through Friday), more than 3,000 square feel dedicaled io a food
court;

(v) causing or permitting (as to the Owner's Parcel) any unusual or objectionable odor to
cmanate from an Owner's Parcel or the Town Center, or burning anything in the Owner's Parcel or
the Town Center;

(vi)  using any loudspeakers outsidc the building improvements, except as specifically
authorized by the Declarant in writing, or playing music except at a volume and of a type as
approved by the Declarant in writing;

(vii) conducting any auction, fire, "going oul of business" or bankruptey sale, except

under conditions approved by Declarant in writing which conditions will be consistently applied to
all retail tenants and occupants of the Town Center;
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(vili} committing or allowing to be committed any waste in or about the Town Center;

(ix)  handling, using, generating, processing, producing, packaging, treating, storing,
emitting, discharging, disposing of, or releasing any hazardous or toxic substances, materials,
wastes or other objects so designated, identified or determined in any governmental requirements
except in quantities and to the extent permitted by law; and

(x) any other use not in keeping with a first class shopping center or "lown center”
development as determined by Declarant

’.’Re:—\’uvr\ T

Judidh A Hi fara legal

| evch, Early 2 Prewer, Chid.

= Bethesag HMetro Center, Suife I80

Bethesaa, MD 20314
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Molline C. Smith, ASLA
8787 Georgia Avenue
Silver Spring, MD 20910

April 7, 2011
In Re: Request for Hearing
Dear Ms. Smith:

Thanks for speaking with Jesse Windsor and me this morning. As you are aware, Jesse has been trying to
get your attention on the issues involving the proposed Panera for several weeks now. | am the
Managing Member of Noble Victory LLC, the owner and operator of the Greene Turtle Sports Bar &
Grille located on 19961 Century Drive, Germantown, Maryland 20874.

This letter involves our discussion that Montgomery County is contemplating an approval of a new
Panera Bread Restaurant, immediately adjacent to our property.

Be advised that we strenuously object to the opening of a Panera Bread location adjacent to

our building for numerous reasons. Further, we request a hearing on the matter.

Our concerns hegin as follows:

(1) There is no available parking for any other businesses. The addition of Panera will adversely
affect our sales by encroaching on the 104 spaces located immediately in front of our
restaurant. It should be known that Noble Victory LLC invested almost $900,000 to secure a
total of 143 spaces and continues to expend $25,000 - 35,000.00 per year to maintain these

spaces.
(2) We have concerns over the integrity of the existing and future submittals of the Developer.

a. The Developer may indicate street parking when fully aware that such parking is illegal.

b. The Developer may present inconceivable scenarios where supposedly restaurant
patrons would park their car at considerable distance, behind the Movie Theatre.

c. The Developer and proposed tenant plan to position their garbage, grease refuse, truck
loading area along the entrance path to our restaurant.

(3) Our experience with the Developer over the last 4 years has raised serious concerns over
whether the Developer is equipped, able or interested in managing the troubled parking
situation, perhaps the center itself.

a. The loss of available parking due to the Developer’s negligence has been a significant
factor in the loss of approximately $1,200,000 in annual revenue. Morning, lunch, and
Happy Hour business day-parts have dwindled year over year since 2008, as the Park &




Ride grew beyond the boundaries of its lease with the Developer at the expense of our
restaurant.

Park & Ride customers regularly park illegally in spaces strictly reserved for other
tenants of the shopping center. The Developer despite repeated communications on our
part has failed to redress Park & Ride, and therefore we see them as complicit.

The declarations of the shopping center include the basis for enforcement against the
Developer, and other tenants, if a change is made that materially impacts existing
tenants.

On several occasions the Developer asked us to police the Park & Ride customers and
asked us to directly contact Park & Ride to resolve the parking situation, essentially
asking us to do their job at our expense.

We have seen a pattern of slow or no response to maintenance issues including:
repairing large potholes in the parking lot, replacing parking lot lamps, failure to
maintain landscaping, failure to keep up with litter, failure to manage property issues
with vagrants, profanity, gangs, drugs, violence, and vandalism.

| trust that our concerns about the Developer’s real objectives do not fall on deaf ears. We will have an
attorney contact you to discuss the expected scheduling of the hearing and expect to be given ample
time to assemble the materials needed to assemble our argument. Regrettably, we have reached a point
with Bellemead, given their formal rejection to discuss or resolve these issues, that a substantial legal
battle is at hand with respect to Panera.

Sincerel

Frank illiano

Managing Member
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