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MEMORANDUM 

 

 

DATE: June 9, 2011 

 

TO:  Montgomery County Planning Board 

 

VIA:  Mary Dolan, Acting Chief 

  Functional Planning 

 

FROM: Catherine Conlon, Supervisor (301-495-4542)  

  Development Applications and Regulatory Coordination     

    

RE: Request for changes to previously approved language for the Application 

of the Provisional Adequate Public Facilities Review  

 

RECOMMENDATION:   Retain the existing approved language to modify the 

LATR/PAMR Guidelines to permit application of Provisional Adequate Public Facilities 

(PAPF) to an accelerated public infrastructure through private investment. 

 

BACKGROUND 

 

 In February of this year, staff presented a proposal to the Planning Board for 

modification of the LATR/PAMR Guidelines to permit application of Provisional 

Adequate Public Facilities (PAPF) approval to a project that facilitates accelerated public 

infrastructure through private investment (see Attached 2/10/11 Staff Report, Attachment 

B).  After discussion of the issue and staff’s recommendations, the Planning Board 

decided to approve the proposal with some modifications to the language that had been 

proposed by staff.  The approved changes (underlined text) were as follows: 

 
On the Page 6 Introduction to the Guidelines: 
 
A.  Background 
 
County Code Section 50-35(k) (the Adequate Public Facilities Ordinance or APFO) 
directs the Montgomery County Planning Board to approve preliminary plans of 
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subdivision or other approvals that require a finding of Adequate Public Facilities (APF) 
only after finding that public facilities will be adequate to serve the subdivision. This 
involves forecasting future travel demand from private development and comparing it to 
the capacity of existing and programmed public transportation facilities.  
 
In accordance with the FY 2009-2011 Growth Policy adopted by the County Council on 
November 10, 2009, subdivision applications are subject to two transportation tests 
called Local Area Transportation Review (LATR) and Policy Area Mobility Review 
(PAMR).  
 
B.  Policy Areas  
 
The County is divided into traffic zones, which are grouped into policy areas (Map 1). 
The congestion standards for both LATR and the mitigation requirements for PAMR are 
established by the County Council, adopted in these Guidelines, and applied to policy 
areas.  
 
C.  Local Area Transportation Review and Policy Area Mobility Review Standards 
 
The Local Area Transportation Review and Policy Area Mobility Review Guidelines are 
to be used by applicants in preparing reports to the Planning Board that determine the 
requirement for and the scope of a traffic study or review prepared by an applicant for 
APF review and mandatory referral cases brought before the Planning Board.  
 
The Guidelines are also recognized as the standard for reports to the Board of Appeals 
and the Hearing Examiner for special exception and zoning cases. 
 
The Guidelines may also apply to building permit review for cases requiring an APF 
finding without subdivision, though in limited cases (less than 12 months vacancy, no 
increase in square footage, fewer than 30 peak hour trips) the APF test may be 
approved administratively by staff. 
 
The Guidelines also apply to Provisional Adequate Public Facilities (PAPF) applications 
associated with Development Districts as described in Appendix G.  The Planning Board 
may consider the use of the PAPF process for an individual property, in the absence of a 
Development District, in the event that it would accelerate public infrastructure through 
private investment. 
 

 
In Appendix G.  Provisional Adequate Public Facilities Finding 
 
Section TP4 of the Subdivision Staging Policy provides guidance on Provisional 
Adequate Public Facilities (PAPF) applications for Development District Participation, as 
specified in Chapter 14 of the Montgomery County Code.  Section TP4 is designed to 
facilitate: 
 

 Acceptance of transportation APF mitigation through public / private partnerships, 
and 
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 Identification and conditioning of APF mitigation requirements in advance of the 
submission of a preliminary plan that would trigger APF requirements under 
Section 50-35(k). 

 
The PAPF process described in Section TP4 includes details on the administration of the 
application for development districts.  For development districts, the APF of those 
developments included in the development district is satisfied once all required 
infrastructure improvements have been fully financed. 
 
The Planning Board may choose to accept a PAPF application without a development 
district, in the event that an applicant proposes accelerated public infrastructure through 
private investment.  The accelerated public infrastructure investment may be for any or 
all of the types of facilities identified Section TP4. 
 
The Planning Board review of a PAPF for an accelerated public infrastructure through 
private investment must make the additional findings: 
 

 The APF validity period begins at the time that the Planning Board approves the 
PAPF. 

 The duration of the APF validity period should consider the proposed project 
schedule, and may be at or near the maximum length allowed by County law, 
reflecting the fact that the APF validity period may begin substantially in advance 
of subdivision approval. 

 The process (financing or construction) and timing of all infrastructure delivery 
represents a significant acceleration in schedule and that commitments to that 
schedule can be provided in the form of a condition of PAPF approval, an 
adopted CIP project, or other memorandum of understanding. 

 That the value of the public infrastructure, based on the difference between the 
construction cost required for access improvements under subdivision 
regulations and the extent of financing improvements through the PAPF process, 
provides a timely private investment in public infrastructure. 

 No reimbursement for the private investment will occur beyond that otherwise 
already provided for in the law. 

 

DISCUSSION OF THE CURRENT REQUEST 

 

 The representatives for Symmetry at Cloverleaf, LLC, the individuals who 

originally approached staff with the proposal to use PAPF in the approved manner, were 

given the opportunity to review the final language presented above.  They believe it 

reflects the changes sought by the Board as part of their approval, but now they are 

requesting Board consideration of a new change to the first bullet of the new language in 

Appendix G.  The requested language is as follows:   

 

 The APF validity period begins at the time that the Planning Board approves the 
PAPF; or at such other time as the conditions of approval state based upon the 
individual facts of the subject application. 
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Based on staff’s discussion with the Symmetry representatives, they want the additional 

language because they want the opportunity to request a delayed start to an APF validity 

period as a means of extending the overall validity period to account for circumstances 

beyond the control of an applicant which might delay or prevent the delivery of 

conditioned public infrastructure improvements.  For the Symmetry project, such a delay 

could be caused by the County’s need to go through condemnation proceedings  

 

 In staff’s opinion, the requested change is not necessary because the existing 

language in the Subdivision Regulations (Chapter 50 of the Montgomery County Code) 

already provides sufficient opportunities for an applicant to request Planning Board 

extension of APF validity periods (see Attachment A).  The Board has authority to 

review such requests on a case by case basis.  The grounds for extensions include project 

delays that may result from government imposed moratorium, or other government action 

that results in a similar effect.  In addition, the Board is authorized to grant the maximum 

12 year validity period if it is justified by the circumstances of a particular project. The 

existing provisions provide sufficient flexibility for Board establishment and extension of 

validity periods to address the concerns of the future Symmetry applicant.  For these 

reasons, staff recommends retaining the previously approved language for modification 

of the LATR/PAMR Guidelines.



 

 

 

ATTACHMENT A 
Sec. 50-20. Limits on issuance of building permits. 

 

(a)  The Department of Permitting Services must not approve a building permit for 

the construction of a dwelling or other structure, except a dwelling or structure on 

a farm strictly for agricultural use, unless the dwelling or structure would be 

located on a lot or parcel of land which is shown on a plat recorded in the County 

plat books, and which has access as prescribed in Section 50-29(a)(2). However, 

the Department may issue a building permit for: 

(1) A parcel covered by an exception specified in Section 50-9; 

(2) A parcel covered by a valid site plan approved after October 8, 1981, 

under Division 59-D-3, on which construction had begun by October 8, 

1985, or on the medical center; or 

(3) A parcel covered by a special exception approved under Division 59-G-

1, which was being implemented as of October 8, 1985. 

(b)  A building permit must not be approved for the construction of a dwelling or 

other structure, except a dwelling or structure strictly for agricultural use, which 

is located on more than one lot, which crosses a lot line, which is located on the 

unplatted remainder of a resubdivided lot, or which is located on an outlot, 

except a building permit: 

(1) applied for on or before February 1, 1985; 

(2) approved after February 1, 1985, for development that crosses a lot line 

where a wall is located on, but not over, the lot line and there are 

projections for the roof, eaves, and foundation footings which project not 

more than 2 feet across the vertical plane of the lot line; and projections 

for sills, leaders, belt courses and similar ornamental features which 

project not more than 6 inches across the vertical plane of the lot line; 

(3) for an aboveground or underground public facility or amenity that 

crosses the vertical plane of any lot line, as projected below grade, if 

shown on a CBD Zone Project Plan for optional method development, 

approved in accordance with the procedures of Division 59-D-2; or if 

shown on a Development Plan approved in accordance with the 

procedures of Division 59-D-1; 

(4) for an underground parking facility that crosses the vertical plane of any 

lot line, as projected below grade, or extends into a public right-of-way if 

that extension is approved by the appropriate public agency; 



 

 

(5) for the reconstruction of a one-family dwelling that is located on part of a 

previously platted lot, recorded by deed before June 1, 1958, if the 

dwelling is destroyed or seriously damaged by fire, flood or other natural 

disaster or; 

(6) for an addition to an existing one-family dwelling, a porch, deck, fence 

or accessory structures associated with an existing one-family dwelling 

located on part of a previously platted lot, recorded by deed before June 

1, 1958. 

(c)  (1)  Words and phrases used in this subsection have the meanings indicated 

in Section 8-30. 

(2) Except as provided in this subsection and Article IV of Chapter 8, the 

Department of Permitting Services may issue a building permit only if 

the Planning Board has made a timely determination of the adequacy of 

public facilities to serve the proposed development under this Chapter.  

However, the Department may issue a building permit for any proposed 

development that is: 

(A) exclusively residential on a lot or parcel recorded before July 25, 

1989, or otherwise recorded in conformance with a preliminary 

plan of subdivision approved before that date; or 

(B) otherwise exempt from the requirement for determining 

adequacy of public facilities before a preliminary plan of 

subdivision is approved. 

(3) (A) A determination of adequate public facilities made under this 

Chapter is timely and remains valid: 

(i) for 12 years after the preliminary plan is approved for 

any plan approved on or after July 25, 1989, but before 

October 19, 1999;  

(ii) for no less than 5 and no more than 12 years after the 

preliminary plan is approved, as determined by the 

Planning Board at the time of approval, for any plan 

approved on or after October 19, 1999, but before 

August 1, 2007;  

(iii) for no less than 7 and no more than 12 years after the 

preliminary plan is approved, as determined by the 

Planning Board at the time of approval, for any plan 

approved on or after April 1, 2009, but before April 1, 

2013; and 



 

 

(iv) for no less than 5 and no more than 10 years after the 

preliminary plan is approved, as determined by the 

Board at the time of approval, for any plan approved on 

or after August 1, 2007, and before April 1, 2009, or on 

or after April 1, 2013. 

(B) If an applicant requests a validity period that is longer than the 

minimum specified in this paragraph, the applicant must submit 

a development schedule or phasing plan for completion of the 

project to the Board for its approval.  At a minimum, the 

proposed development schedule or phasing plan must show the 

minimum percentage of the project that the applicant expects to 

complete in the first 5 or 7 years, as appropriate, after the 

preliminary plan is approved.  To allow a validity period longer 

than the minimum specified in this paragraph, the Board must 

find that the extended validity period would promote the public 

interest. The Board may condition a validity period longer than 

the minimum specified in this paragraph on adherence to the 

proposed development schedule or phasing plan, and may 

impose other transportation improvement or mitigation 

conditions if those conditions are needed to assure adequate 

levels of transportation service during the validity period. 

(3A) A determination of adequate public facilities made under this Chapter is 

timely and remains valid:  

(i) For 10 years after the date of the conveyance of land to 

the County, or possession of building space by the 

county for an arts or entertainment use, under a 

preliminary plan for an optional method of development 

project approved under Section 59-C-6.2356. 

(ii) The Board must grant an application to extend the 

validity period established under this paragraph for an 

additional 5 years if: 

a. at least 20% of the approved development, 

excluding the arts or entertainment use, either 

separately or in combination: 

1. has been built; 

2. is under construction; 

3.  is subject to building permits that have 

been issued; 



 

 

4. is subject to a valid lease; or 

5. has had a site plan approved under 

Section 59-D-3; or 

b. at any time during the 24 months before the 

application for extension being filed, the 

vacancy rate for class A office buildings in the 

Central Building District in which the project is 

located reaches 10% for direct and sublet space 

combined, as measured by CoStar or a similar 

commercial Multiple Listings Service 

benchmark; or 

c. the applicant makes a binding commitment to 

the County to make a contribution, as 

compensation for potential loss of property tax 

revenues, an amount equal to $2 for each square 

foot of approved taxable improvements and 

thereafter makes the contribution within 6 

months of final approval of the extension. 

(iii) The validity period is extended for the duration of any 

government imposed moratorium, or other government 

action resulting in a similar effect, that would prevent 

the applicant from: 

a. completing the regulatory approvals necessary 

for obtaining a building permit; or 

b. obtaining a building permit. 

(iv) If the applicant proposes to change a use in a project that 

is approved under Section 59-C-6.2356 and the new use 

would have the same or lesser impact as the original 

determination of adequate public facilities, the adequate 

public facilities approval for the project remains valid. 

(4) The Planning Board may extend a determination of adequate public 

facilities for an exclusively residential subdivision beyond the otherwise 

applicable validity period if the Department has issued building permits 

for at least 50 percent of the entire subdivision before the application for 

extension is filed.  The Board may approve one or more extensions if the 

aggregate length of all extensions for the development does not exceed: 



 

 

(A) for a preliminary plan approved before April 1, 2009, or on or 

after April 1, 2013: 

(i) 2 2  years for a subdivision with an original validity 

period of 5 years; or 

(ii) 6 years for a subdivision with an original validity period 

longer than 5 years; and 

(B) for a preliminary plan approved on or after April 1, 2009, and 

before April 1, 2013: 

(i) 2 2  years for a subdivision with an original validity 

period of 7 years; or 

(ii) 6 years for a subdivision with an original validity period 

longer than 7 years. 

(5) The Planning Board may extend a determination of adequate public 

facilities for a preliminary plan of subdivision for nonresidential 

development beyond the otherwise applicable validity period if: 

(A) at least 40% of the approved development has been built, is 

under construction, or building permits have been issued, such 

that the cumulative amount of development will meet or exceed 

40%; 

(B) all of the infrastructure required by the conditions of the original 

preliminary plan approval has been constructed, or payments for 

its construction have been made; and 

(C) the development is an active project, meaning that either 

occupancy permits have been issued or a final building permit 

inspection has been passed for at least 10 percent of the project 

within the 4 years before an extension request is filed, or 

occupancy permits have been issued for at least 5 percent of the 

project within the 4 years before an extension request is filed if 

60 percent of the project has been built or is under construction.  

If occupancy permits are not typically issued for the type of 

development for which an extension is requested, a part of the 

development can be treated as complete when its final inspection 

has been approved.  The Board may treat a building as complete 

even if occupancy permits have been issued for only part the 

building. 



 

 

(6) For any development that consists of more than one preliminary plan, the 

requirements in paragraph (5) apply to the combined project.  A project 

consists of more than one preliminary plan if the properties covered by 

the preliminary plans of subdivision are contiguous and: 

(A) were owned or controlled by the same applicant at the time of 

subdivision, and approved contemporaneously, or 

(B) were owned or controlled by different applicants at the time of 

subdivision, but covered by a single approved comprehensive 

design plan.   

(7) For each extension of an adequate public facilities determination; 

(A) the applicant must submit a new development schedule or 

phasing plan for completion of the project to the Board for 

approval; 

(B) the applicant must not propose any additional development 

beyond the amount approved in the original determination; 

(C) the Board must not require any additional public improvements 

or other conditions beyond those required for the original 

preliminary plan;   

(D) the applicant must file an application for an extension with the 

Board before the applicable validity period has expired; and 

(E) the Board may require the applicant to submit a traffic study to 

help the Board decide if the extension would promote the public 

interest. 

(8) The length of any extension of the validity period, or all extensions taken 

together if more than one extension is allowed, under paragraph (5) must 

be based on the approved new development schedule under paragraph 

7(A), but must not exceed 2 2  years for any development with less than 

150,000 square feet, or 6 years for any development with 150,000 square 

feet or greater.  The extension expires if the development is not 

proceeding in accordance with the phasing plan unless the Board has 

approved a revision to the schedule or phasing plan. 

(9) The Planning Board may approve one or more additional extensions of a 

determination of adequate public facilities, up to the time period allowed 

under paragraph (8), beyond any extension allowed under paragraph (5), 

if: 



 

 

(A) no more than 30% remains to be built of either the entire 

approved development or the share of the development to be 

built by that applicant; or 

(B) the applicant will commit to reduce the amount of unbuilt 

development by at least 10%, and the validity period for the 

amount to be reduced will expire as scheduled. 

(10) The Planning Board may extend a determination of adequate public 

facilities once for up to 12 more years beyond the otherwise applicable 

validity period if the Board finds that: 

(A) the preliminary subdivision plan for the development required a 

significant commitment of funds by the applicant, amounting to 

at least $2,500,000, to comply with specified infrastructure 

conditions; 

(B) the applicant has met or exceeded the required infrastructure 

conditions during the original validity period; and 

(C) the applicant=s satisfaction of the required infrastructure 

conditions provides a significant and necessary public benefit to 

the County by implementing infrastructure goals of an applicable 

master or sector plan. 

(11) The Board may approve an amendment to the new development schedule 

approved under paragraph 7(A) if the applicant shows that financing has 

been secured for either:  

(A)  completion of at least one new building in the next stage of the 

amended development schedule; or  

(B)  completion of infrastructure required to serve the next stage of 

the amended development schedule. 

(12) The validity period of a finding of adequate public facilities is not 

automatically extended under any circumstance, including when an 

applicant has completed all conditions imposed by the Planning Board at 

the time of preliminary plan approval to meet adequate public facilities 

requirements. 

(13) If a new adequate public facilities determination is required under this 

subsection, the procedures in section 8-32 apply.  
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