
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 Application filed in response to a forest conservation violation 
 Removal of 546 square feet of Category I conservation easement 
 Mitigation for removal of easement to be met on-site with the addition of 1,035 square feet of 

forested Category I conservation easement 
 Resolution of noise issues 
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STAFF RECOMMENDATION:  Approval of the Limited Amendment to the Preliminary Plan and 

associated Final Forest Conservation Plan, with the following conditions: 

1. Applicant must submit a new record plat within three (3) months of the mailing of the Planning 
Board Resolution approving the limited amendment to the Preliminary Plan.  The record plat must 
reflect the amended forest conservation easements and reference the standard Category I 
conservation easement as recorded at liber 13178 and folio 412 in the Land Records for 
Montgomery County, Maryland. 

 

2. All other conditions of Preliminary Plan and Forest Conservation Plan No. 119950950 contained in 
the Planning Board’s Resolution dated August 7, 1995, not modified herein, remain in full force and 
effect. 

 

3. The applicant must complete installation of a suitably designed noise attenuating structure around 
the emergency generator and properly stabilize the disturbed area within three (3) months of the 
mailing of the Planning Board Resolution approving the limited amendment to the Preliminary Plan.  
The enclosure shall be considered “installed” when an Acoustical Engineer monitors the actual noise 
levels at the nearest property line and certifies that the generator complies with the Montgomery 
County Noise Ordinance. 

 

BACKGROUND 
 

The Montgomery County Planning Board approved Preliminary Plan #119950950 “Rapley Preserve at 

Avenel”, on May 5, 1995.  The approval was for fifty-two (52) lots on 68.58 acres of land in the RE-2C 

zone.  The property was subject to the forest conservation law (Chapter 22A of the County Code) and a 

forest conservation plan (FCP) was required.  
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Figure 1: Srour Falls Subdivision 

 

The FCP approved with the preliminary plan included 21.32 acres of existing forest on the overall 68.58 

acre site; clearing of 11.63 acres of forest and 9.69 acres of forest retention.  This generated a 9.95 acre 

afforestation requirement which was met on-site through landscape credit and with off-site planting.   

SITE DESCRIPTION  
 

The subject property is located at 9313 Rapley Preserve Drive, approximately 300 feet northeast of the 

intersection with Rapley Preserve Circle, in Potomac.  It is identified as Lot 117, Block C, Rapley Preserve 

at Avenel containing 2.07 acres and developed with a single family residence.  The lot contains 12,800 

square feet of Category I conservation easement along the north side of the property, between the 

house and Persimmon Tree Road.   The lot gently slopes downhill from the northwest to the southeast. 

The property is located within the Rock Run watershed, which is a Use I designation.  There are no 

intermittent streams or associated 100 year floodplain on or adjacent to the site.  The Countywide 

Stream Protection Strategy (CSPS) rates this watershed as fair. 
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Figure 2: Rapley Preserve at Avenel, Lot 117, Block C  

 
The subject property was issued a violation of the Category I conservation easement by an M-NCPPC 

forest conservation inspector on March 6, 2009 (Citation #DRD 0000213, Attachment A). The applicant 

constructed a storage structure and an emergency electrical generator within the Category I 

conservation easement.  These structures prevent the natural regeneration of forest in the impacted 

area.  This limited preliminary plan amendment is the applicant’s response to the violation.  

 

PROPOSAL 
 
On May 5, 2010, the applicant submitted this application to amend Preliminary Plan and Forest 

Conservation Plan #119950950 by adjusting the location of the Category I easement on Lot 117.  This 

amendment proposes to remove 546 square feet of Category I conservation easement where the 
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electrical generator and shed was placed and to add 1,035 square feet of Category I conservation to the 

south side of the easement.  This new area of easement is adjacent to the existing easement and is 

currently forested in the same condition as other areas of the easement.  The storage structure is to be 

removed from the easement. 

 

 
Figure 3: Proposed Amendment 

 
 

PLANNING BOARD REVIEW  
 

The Forest Conservation Regulations require Planning Board action on certain types of modifications to 

an approved FCP.  Section 22A.00.01.13.A(1) of the Forest Conservation Regulation states:   

 Minor amendments which do not result in more than a total of 5000 square feet of additional 

forest clearing may be approved by the Planning Director on a case by case basis… 
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Although the total modification is below the 5000 square foot threshold, the Planning Board has stated 

that the removal of, or change to, a recorded conservation easement warrants consideration in a public 

forum with a final decision from the Planning Board.   

REVIEW  
 

The limited amendment to the preliminary plan, in this case, is a retroactive process to resolve a 

violation and not a proactive attempt to bring the site into compliance.  The applicant has been working 

with staff to come to a mutually supportable mitigation package that meets the statutory requirements 

of the Planning Board and the needs of the Homeowner.   

The proposed mitigation for the easement encroachment and subsequent easement removal is to 

replace the easement on-site over previously unprotected forested area.  The plans calls for 1,035 

square feet to be placed into Category I conservation easement, almost a 2:1 replacement to offset the 

removal of 546 square feet of easement.  

The Planning Board policy for the removal of conservation easement, as determined in November of 

2008, is a ratio of 2:1 if taken off-site. If the easement can be rearranged onsite, the Planning Board has 

found this to be acceptable at a ratio of 1:1. On-site mitigation is preferable to off-site mitigation 

because it provides in-kind and in-place benefits for what is being removed.  Staff believes that with the 

protection of 1,035 square feet of forest placed into Category I conservation easement, the application 

satisfactorily meets the Planning Board’s mitigation policy of 1:1 on-site.  The 1,035 square feet of 

easement being added is of the same condition and character of the easement area to be removed.  In-

place in-kind mitigation is the best because an equivalent forest protection in the same watershed and, 

in this case, the same property has been accomplished. 

Other Considerations  

Montgomery County Noise Ordinance 

When the generator was originally installed in 2006, it was placed approximately 12 feet from the side 

property line prompting the Montgomery County Department of Permitting Services (DPS) to issue a 

notice of violation (Attachment B) for a structure within the 15 foot side yard setback.  The generator 

was moved to its current location and DPS closed the case regarding the matter.  When this preliminary 

plan amendment was filed, staff expressed concern that the emergency electrical generator might 

violate the Montgomery County Noise Ordinance.   

 

Staff contacted DEP staff to inform them of the concerns about noise. DEP responded that this 

emergency standby generator is required to comply with the standards for maximum allowable noise 

levels as outlined in 31B-5(a)(1).  They could not say for sure without taking sound level measurements if 

this unit is in violation. Staff afforded the applicant time to hire an expert to analyze the noise levels to 

study the emergency generator’s noise levels. The applicant has submitted a noise analysis, by Staiano 
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Engineering, Inc. (Attachment C), which confirms that the running generator produces 74 dBA at the 

property line1.  The report states that the Montgomery County Noise Ordinance levels could be met with 

the construction of a suitable enclosure, designed to attenuate the noise to acceptable levels at the 

property line. The applicant has agreed to construct such an enclosure and wishes for this application to 

move forward as a request to amend the easements to allow the generator to remain in its current 

location and to accommodate a suitable enclosure for noise attenuation around the generator.    No 

additional easement removal should be necessary to construct a suitable enclosure.  If the Board 

approves the changes to the easements, thereby allowing the generator to remain in its current 

location, a noise attenuating structure should be required to keep the generator in compliance with the 

Montgomery County Noise Ordinance.  This recommendation is reflected in the conditions. 

 
Homeowners Association 

In addition to being within a Category I conservation easement, the generator is also within a landscape 
easement granted to the Avenel Community Association.  The Avenel Community Association reviewed 
and approved the location of the generator as long as it does not create a noise disturbance, in a letter 
dated August 24, 2006 (Attachment D). 
 
NOTIFICATION and OUTREACH  
 
The subject property was signed with notification of the upcoming preliminary plan amendment prior to 
the May 5, 2010 submission.  All adjoining and confronting property owners, civic associations, and 
other registered and interested parties will be notified of the upcoming public hearing on the proposed 
amendment.  As of the date of this report, staff has received several phone inquiries from James Smith, 
a property owner across Persimmon Tree Road in close proximity to the site. Mr. Smith was added to 
the registered and interested parties list. Mr. Smith’s concerns were mainly focused on the noise from 
the generator and placement of the generator within an easement.  Staff has also been in regular 
contact with the Avenel Community Association representatives.   
 
RECOMMENDATION 

Staff recommends that the Planning Board approve this limited preliminary plan amendment to revise 
the forest conservation plan with the conditions specified above. 
 
Attachments: 
 
A.  Citation #DRD 0000213: Violation of the Category 1 Conservation Easement 
B.  Notice of Violation, DPS 
C.  Noise Analysis, Staiano Engineering, Inc. 
D.  Letter, Avenel Community Association, Location of Noise Generator 
E.  Preliminary/Forest Conservation Plan Amendment 

                                                           
1
 The County has a 65 dBA daytime/ 55 dBA nighttime maximum noise level limit 





ATTACHMENT B
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ATTACHMENT C
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