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MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

MCPB 
Item No.       
Date: 05-31-12 

Preliminary Plan, 12001042A - Palatine, Lot 17 Block E, to Amend Forest Conservation Plan In Response to a Violation 

Joshua Penn, Senior Planner, Joshua.Penn@montomgeryplanning.org, 301-495-4546 

Rich Weaver, Planner Coordinator, Richard.Weaver@montgomeryplanning.org, 301-495-4544 

John Carter, Chief Area 3 Planning Team, John.Carter@montgomeryplanning.org, 301-495-4575 

 

Preliminary Plan 12001042A, Palatine, Lot 17 Block E 

(Limited Amendment) 

Request to remove a portion of an existing Forest 

Conservation Easement on one lot; located at 11809 

Centurion Way, approximately 600 feet west of the 

intersection with Greenbriar Road, 2 acres; RE-2 zone; 

Potomac Subregion Master Plan. 

Staff Recommendation: Approval with Conditions  
 
Applicant: James Whang 

Submission Date: December 16, 2011 
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Applicant: James Whang 

Application Date: January 9, 2012 
 

 

 

 

 

 

 

 

 

 Applicant requests to remove 3,080 square feet of Stream Valley Buffer Category 1 conservation 
easement from the Property. 

 Applicant proposes 6,144 square feet of new Category 1 conservation easement on site adjacent to the 
Stream Valley Buffer and offsite Category 1 conservation easements.   

 The proposed mitigation results in an approximately 2:1 replacement ratio (16 square feet less than 2:1). 

 The proposed mitigation is almost double the Planning Board’s minimum on site mitigation policy 
requirement. 

 Supplemental plantings are proposed to enhance the forest structure throughout the entire easement 
area, existing and proposed. 
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STAFF RECOMMENDATION:  Approval of the limited amendment to the preliminary plan and associated 

forest conservation plan, subject to the following conditions: 

1. The Applicant must submit a complete record plat application within three months of the 
mailing of the Planning Board Resolution approving the limited amendment to the preliminary 
plan.  The existing easement shall remain in full force and effect until the new record plat has 
been recorded.   
 

2. Prior to Planning Board approval of the record plat, the Applicant must receive staff approval of 
the certificate of compliance for an offsite forest conservation mitigation bank. 
  

3. All supplemental plantings must occur within one (1) year of the mailing date of this resolution. 
 
SITE DESCRIPTION 
The subject property is located at 11809 Centurion Way. It is approximately 600 feet west of the 

intersection with Greenbriar Road, Potomac MD, and is identified as Lot 17, Block E, Palatine Subdivision 

(“Subject Property” or “Property”).  The Property is 2 acres in size and contains approximately 21,313 

square feet of existing Category 1 Forest Conservation Easement encumbering about 25% of the lot.  

The Property slopes downhill from the west to the east to a stream, stream valley buffer (“SVB”) and 

floodplain located along its eastern edge, much of which is contained within the Category 1 

Conservation Easement.  The stream is a tributary of the Watts Branch, a Use I-P stream.  The 

Countywide Stream Protection Strategy (CSPS) rates the tributaries of this portion of the Watts Branch 

watershed as fair overall condition. 
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Figure 1: 120010420 Palatine Subdivision with Easements 

Lot 17, 

Block E 



4 

 

Figure 2: Lot 17, Block E Palatine "Subject Property" 
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BACKGROUND 
The Montgomery County Planning Board originally approved preliminary plan #120010420, Palatine, on 

June 5, 2001.  That approval was for two (2) lots on 4.21 acres of land in the RE-2 zone (Attachment A).  

The preliminary plan was subject to the forest conservation law (Chapter 22A of the County Code) and a 

forest conservation plan (“FCP”) was required.  The approved FCP showed 3.73 acres of forest on site 

and 1.33 acres of forest clearing (Attachment B). The area of forest save was above the break-even point 

in the forest conservation worksheet and therefore, no afforestation or reforestation was required.  

James Whang, the (“Applicant”), was issued a Notice of Violation (NOV) by a M-NCPPC forest 

conservation inspector on September 01, 2011 and two Administrative Citations on September 14, 2011 

(Citation #EPD 000023 & EPD 000024), (Attachment C and D).  The NOV and the Citation were issued 

because the Applicant cleared and graded more than 5,000 square feet of forested land and constructed 

a concrete patio, wood stairs, a portion of an enclosed wooden porch, trenched pipes and electrical 

conduit within the Category I conservation easement.  

PROPOSAL 
On January 9, 2012, the Applicant submitted an application to amend the preliminary plan of subdivision 

and FCP #120010420 (Attachment E).  The Applicant requested removal of 3,080 square feet of Category 

I conservation easement to better accommodate their rear yard and patio.   The Applicant proposes to 

mitigate for the removal of the Category I conservation easement on site with the addition of 6,144 

square feet of currently unprotected forest being placed into Category I conservation easement 

(Figure3).  This is a mitigation ratio of almost 2:1 (Figure 4).  Additionally, the Applicant proposes 

supplemental plantings within the entire easement to help improve the quality of the existing forest 

structure.   
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Figure 3: Applicants Proposal 
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Figure 4: Proposed Easement Acreage 
 
PLANNING BOARD REVIEW AUTHORITY 
The Forest Conservation Regulations require Planning Board action on certain types of modifications to 

an approved FCP.  Section 22A.00.01.13.A of the Forest Conservation Regulation states:   

 Minor amendments which do not result in more than a total of 5000 square feet of additional 

forest clearing may be approved by the Planning Director on a case by case basis… 

Although the total modification is below the 5000 square foot threshold, the Board has stated in other 

cases that the removal of, or change to, a conservation easement warrants consideration in a public 

forum with a final decision from the Planning Board.   

REVIEW  
This application is in response to a violation. The Applicant has been working with staff to come to a 

mutually supportable resolution that meets the Planning Board’s mitigation policy and the needs of the 

Homeowner.  The house is located on the lot so that it is within six to seven feet of the easement line, 

which subsequently caused issues when the Applicant extended his outdoor living area to include decks 

and patios extending off the rear of the house. Due to these extensions off the rear of the house there 

are areas of encroachment into the SVB including a covered deck, patio and tree planters.  These 

encroachments are not in compliance with the recorded Category I conservation easement language 

and would not be able to remain if the Category I conservation easement were to be retained.   
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The Planning Board policy for the removal of conservation easement, as determined in October of 2008, 

is a ratio of 2:1 if taken off site. However, if the easement can be rearranged onsite, the Board has found 

a ratio of 1:1 may be acceptable.  On site mitigation is generally preferable because it provides in-kind 

and in-place compensation for what is being removed within the same watershed.  

The Palatine preliminary plan, 120010420, created a Category 1 Forest Conservation Easement on the 

Subject Property and the adjacent property (Lot 18, Block E).  The Category I conservation easement 

contains forest, SVB, and 100-year floodplain. The proposed amendment removes a portion of the 

Category I easement that is on the SVB, however, the removal does not impact any easement within 

100-year Floodplain.    

While reviewing a FCP or an FCP amendment certain findings need to be made to show conformance 

with Chapter 22A.  In particular section 22A-12(b) the retention section requirements of a FCP.  This 

section requires the FCP to retain specific areas1 in an undisturbed condition unless the Planning Board 

or Planning Director, whichever is appropriate, makes three findings. 

(A) the development would make maximum use of any available planning and zoning options that 

would result in the greatest possible forest retention; 

The Property is already developed with a single family residence under the RE-2 zone standards.  

Staff finds there are no planning and zoning options available to remedy the SVB encroachments 

other than the recommendations made in this report. 

(B) reasonable efforts have been made to protect the specific areas and vegetation listed in the 

plan; and 

Staff finds that reasonable efforts have been made to protect the specific areas and vegetation 

listed in 22A-12(b)(2) that remain on site and that with the addition of the new on site easement 

area and the supplemental plantings will leave this portion of the Property in better condition 

than the undisturbed condition at the time of the original FCP. 

(C) the development proposal cannot be reasonably altered. 

Staff finds that it would be unreasonable to remove all structures, patios, decks, etc. from the 

easement and to replant the area that has been cleared.  The proposed mitigation area and 

supplemental plantings is a reasonable alternative because it provides similar environmental 

benefit to the area cleared. 

                                                            
1 Chapter 22A-12(b)(2)  In general, areas protected under this subsection include: (A)   floodplains, stream buffers, 

steep slopes, and critical habitats; (B)   contiguous forests;  (C)   rare, threatened, and endangered species;  (D)   

trees connected to an historic site;  (E)   champion trees and other exceptionally large trees;  and (F)   areas 

designated as priority save areas in a master plan or functional plan. 
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Staff believes all necessary findings can be made and that with the proposed on site mitigation and the 

location of the new easement, the Applicant’s proposal is appropriate. 

The new easement boundary as shown on the amended FCP (Attachment 3) aligns with off site 

easements to the north and east on the adjacent lot to the north, (Lot 8, Travilah Grove Subdivision), 

creating a large contiguous area of Category I conservation easement.  While the new easement area is 

not within the SVB, it will serve many of the same features and expand protection to adjacent areas. 

Staff believes that the proposed mitigation to place 6,144 square feet of easement on site, which is 

almost a 2:1 ratio, along with supplemental plantings (throughout the entire on site easement), meets 

the Planning Board’s mitigation policy and is appropriate in this instance.  Further, Staff believes that 

exceeding the minimum 1:1 easement replacement mitigation ratio for on site easement replacement is 

appropriate in this case because the Applicant is requesting removal of SVB from the easement.    
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Figure 5: Existing Permanent Encroachments and Proposed Easement Removal 

 

 
NOTIFICATION and OUTREACH  
The Subject Property was properly signed with notification of the preliminary plan amendment on 
December 15, 2011 and prior to the January 9, 2012 submission of the application.  All adjoining and 
confronting property owners, civic associations, and other registered interested parties will be notified 
of the upcoming public hearing on the proposed amendment.  As of the date of this report, staff has not 
received any inquiries, but any comments received hereafter will be forwarded to the Board. 
 

RECOMMENDATION 

Staff recommends the Planning Board approve this limited preliminary plan of subdivision to revise the 

forest conservation plan, subject to the previously specified conditions. 
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Attachments: 

A- Approved Preliminary Plan and Resolution 

B- Approved Forest Conservation Plan 

C- Notice of Violation 

D- Civil Administrative Citation 

E-  Amended Forest Conservation Plan 


















