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 Section 50-35A(a)(1) Minor Subdivisions recognizes that while parcels created by a deed recorded prior to 
June 1, 1958, and that have remained unchanged in size or shape since that  date, are exempt from the 
platting requirements , an owner may voluntarily plat such an exempt parcel under the minor subdivision 
process i.e., without preliminary plan approval. 
 

 The Subject Property was such an exempt parcel, however, in July, 1995 a former owner deeded away 
200 square feet of the 2.59 acre parcel to an adjacent property owner. 
 

 The Applicant cites unusual circumstances (erroneous government document) that have caused a 
significant delay in securing building permits and seeks a waiver that will allow the property to be platted 
under the minor subdivision process.  

 

Summary 
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an unplatted parcel created after June 1, 1958 to 
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STAFF RECOMMENDATION 
 
Approval of a waiver of Section 50-35A(a)(6) of the Subdivision Regulations pursuant to section 50-
38(a)(1) of the Subdivision Regulations in order to permit recordation of a plat through the minor 
subdivision process for a parcel created after June 1, 1958, subject to the following conditions: 
 
1. Applicant must submit a complete Record Plat application within 120 days of the date of mailing of 

the Board’s Resolution for this decision. 
 

2. Road dedication and conservation easements must be shown on the plat.  
  
3. All necessary easements for ingress/egress and public utilities must be shown on the plat.  
 
SITE DESCRIPTION  
 
The 2.59 acre property is an unplatted parcel (P795, Tax Map CV341) located at 20915 Big Woods Road 
in Beallsville, MD and zoned R-200 (“Property” or ”Subject Property”).  The Property is currently vacant 
but has an identifiable area where a house once stood. Surrounding uses within the immediate area 
along Big Woods Road are mostly residential on large lots and parcels.  Agriculture is the predominant 
use beyond the homes that front on Big Woods Road. 
 
The Property contains forest and is moderately sloped with its highest elevation located in its center at 
532 feet sloping to the north and south to its lowest elevation of 506 feet. The Property is shaped like a 
triangle having 220 feet of frontage on Big Woods Road tapering to 15 feet at its northernmost point.  
 
PROJECT DESCRIPTION  
 
The Applicant seeks a building permit to construct a house on the Property and until recently has been 
moving forward with plans under the assumption that the Property was exempt from platting.  Under 
the premise of an exemption, a septic reserve area has been approved by the Montgomery County 
Department of Permitting Services and substantial work has been completed with Staff on meeting the 
forest conservation exemption requirements.  The Montgomery County Department of Transportation 
supports the use of the existing driveway cut already in place. 
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WAIVER REQUIREMENTS         
 
The Planning Board has the authority to grant waivers pursuant to Section 50-38(a)(1) of the Subdivision 
Regulations provided certain findings can be made.  The section states: 
 

“The Board may grant a waiver from the requirements of this Chapter upon a 
determination that practical difficulties or unusual circumstances exist that prevent full 
compliance with the requirements from being achieved, and that the waiver is: 1) the 
minimum necessary to provide relief from the requirements; 2) not inconsistent with 
the purposes and objectives of the General Plan; and 3) not adverse to the public 
interest.” 

 
Section 50-35A(a)(6) of the Subdivision Regulations provides for owners of certain unplatted properties 
to proceed to a record plat without a preliminary plan approval: 
 

“Plats for certain residentially zoned parcels created by deed before June 1, 1958.  
Although a single family residential parcel may qualify for an exception to platting under 
Section 50-9(f), if the parcel is developable for only one single family detached dwelling 
unit, then an owner may submit a plat to record such a parcel under the minor 
subdivision procedures”   

 
This provision allows unplatted (deed) parcels that meet the exemption to platting requirements under 
50-9(f) - deeded parcels that have not changed in size or shape since before June 1, 1958 (“Exempt 
Parcel”) to record a plat under the minor subdivision process.  Because of a conveyance of 200 square 
feet in July 1995, the Subject Property no longer meets this requirement. 
 
DISCUSSION 
 
The Applicant purchased the Subject Property in 2010 with the intent to build a home and contracted 
with Potomac Valley Surveys (Attachment A).  This firm had completed work for the previous owner of 
the Property to secure building permits but that owner died unexpectedly before a house could be built.  
Potomac Valley Surveys acquired many approvals for the previous owner, and the Applicant continued 
with the same firm.  One of the documents that Potomac Valley Surveys acquired was an exception 
letter from Park and Planning dated February 27, 2006 (Attachment B), stating that the parcel was 
exempt under 50-9(f), from the requirement to plat prior to issuance of a building permit; referred to as 
an exemption letter.  As an Exempt Parcel, the previous owner and Potomac Valley Surveys moved 
forward with plans with the assumption that no preliminary plan or record plat would be required and 
successfully conducted water table tests, septic percolation tests and removed the old house1 to 
prepare the site for a new house.  After the death of the previous owner, the Applicant moved forward 
with Potomac Valley Surveys also on the assumption that the parcel was exempt. 
 
After the Applicant contracted with Potomac Valley Surveys and submitted forest conservation material 
to staff in 2010, Staff discovered that the 2006 exemption letter was written in error.  The deed history 
to the property indicates that in July, 1995, a conveyance of 200 square feet from the Subject Property 

                                                           
1
 Note: Had this house remained standing today, the Property would qualify for platting under a recently adopted 

minor subdivision provision that allows platting of lots that meet the zoning in place when the house was built.    
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to an adjacent property owner essentially changed the size and shape of the property after June 1, 1958.  
The conveyance was done by mutual agreement between two land owners to address the ill-advised 
location of a well shaft drilled on the common property line between the Subject Property and the 
neighboring property.   
 
The Property is not an Exempt Parcel and; therefore, the Applicant is not able to get a building permit 
without first recording a plat. Had it not been for the 200 square feet conveyed to the adjacent property 
owner, the Property would be an Exempt Parcel.  The erroneous 2006 exemption letter appears to have 
played a role in this matter and has now stalled the Applicant’s efforts. 
 
WAIVER DISCUSSION 
 
Applicant’s Position 
 
In a letter dated January 27, 2011, (Attachment C), supplemented by letters dated March 30, 2011, 
(Attachment D) and June 19, 2012, (Attachment E), the Applicant claims that an unusual circumstance 
exists that prevents full compliance with the Subdivision Regulations.  The Applicant requests a waiver 
to allow a plat to be recorded under Section 50-35A(a)(6) of the minor subdivision process  for a parcel 
that has changed in size and shape after June 1, 1958. The letter suggests that the unusual circumstance 
was created when the parcel was changed in size and shape, but only by 200 square feet and by a 
previous property owner and between agreeable neighbors.  The Applicant acknowledges that a record 
plat is necessary but that a preliminary plan submission would delay him further and ultimately serve no 
useful purpose.  He believes that most of the issues that would be resolved by a preliminary plan have 
already been addressed or can be addressed prior to the approval of a minor subdivision record plat.  
Stormwater management can be addressed as part of the sediment control or building permit review 
process. 
 
The letters explain that the 200 square foot conveyance was likely done without legal counsel and that, 
in hindsight, an easement over the same 200 square feet would have served the same purpose. The 
supplemental letters confirm that the Applicant’s efforts to prepare the Property for a new home was 
initiated under the assumption that the exemption letter issued by Park and Planning was valid and that 
it was not until much later in the process did staff discover the.  The letter has eventually caused his 
building permit to be delayed.    
 
The Applicant believes the waiver is the minimum necessary to provide relief from the requirement to 
submit a full subdivision and that the continued use of the R-200 zoned Subject Property for one house 
is consistent with the General Plan.  The Applicant suggests that the eventual recordation of a plat 
sufficiently provides for the public interest and that the plat will ensure the building permit will be 
issued for a structure that meets all requirements of the County Code.  A final comment is made 
regarding the hardship that has been placed on the Applicant and how that hardship would be extended 
both financially and time-wise if the waiver were not granted.    
 
Staff Position 
 
There are two unusual circumstances that justify the requested waiver.  The first is the conveyance of a 
small 200 square foot portion of the 2.5 acre (112,820 square feet) parcel that resulted in the Property 
losing its exempt status.  A deed conveyance in itself is not unusual; however, the size of the conveyance 
was unusually small and while it does change the size and shape of the parcel, it does not materially 
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alter the parcel’s ability to accommodate a house nor did it create any issue for zoning conformance.  No 
other buildable parcels were created by this conveyance; no additional lots are requested, and the 
Property remains well in excess of the minimum size requirements of the R-200 zone and meets all 
other zoning standards as shown in the table below: 

   

R-200 Requirements Proposed 

Minimum Size  
(20,000 sf. min) 

112, 820 sf. 

Frontage on street 
(25 ft. min) 

216 ft. 

Width at front b.r.l.   
(100 ft. min) 

205 ft. 

Setbacks: 
 Front (40 ft. min) 
 Rear (30 ft. min) 
 Side (12 ft. min/25 ft.                                                  

total) 

 
House shown 
meets all 
setbacks.   

Max. lots permitted under 
zone (5) 

1 

 
The second unusual circumstance is the issuance of the erroneous exemption letter in 2006 that 
indicated the parcel had not changed in size or shape since June 1, 1958 and was otherwise exempt 
from platting.  This is a governmental error that has led to a delay for the Applicant.   
 
Staff generally agrees that the submission of a preliminary plan in this instance will serve no purpose in 
the public interest. The Applicant has secured septic approval, well location approval, provided for 
dedication of Big Woods Road 35 feet from centerline, and will establish the necessary ingress/egress 
easements for the driveway that traverses the Subject Property and serves adjacent properties.  The 
Property has received an exemption from forest conservation.  It is not yet known if the Property can be 
developed under the limits of the exemption but any forest easements, if required, will be shown on the 
record plat that will ultimately be before the Planning Board for approval.  Sediment control devices will 
be coordinated with any forest easements shown on the plat. There will be no adequate public facilities 
implications with respect to traffic, schools, or fire and rescue access.   
 
FINDINGS AND CONCLUSION  
 
Unusual Circumstances - Staff finds that there are two unusual circumstances that prevent this 
Applicant from fully complying with the requirements of the subdivision regulations.  The first is the 
conveyance of relatively insignificant portion of the Property to an adjoining neighbor that effectively 
eliminated the exempt status the parcel once had.  The second unusual circumstance is an erroneous 
exemption letter that provided incorrect information to the Applicant and caused a delay in the issuance 
of a building permit. The Property is no longer exempt from platting and must be recorded by plat 
before a building permit can be issued.  The submission and review of a preliminary plan further delays 
the Applicant and provides no useful purpose that benefits the public interest.  
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Minimum Necessary - Staff finds that for this Property, the request to waive the requirement that a 
parcel be an Exempt Parcel in order to take advantage of the minor subdivision provision under 50-
35A(a)(6) is the minimum necessary to provide relief from this requirement.   
 
Consistent with the General Plan - The waiver will allow a house to be replace one that was removed 
and locate it on a recorded lot.  This community of homes along Big Woods Road is a rural community 
recognized by the AROS Plan which recommended the R-200 zone to allow these smaller properties to 
continue to conform to the zone as opposed to placing it in the Rural Density Transfer zone.   Therefore, 
Staff finds that the waiver is consistent with the General Plan as amended by the AROS Plan.   
 
Public Interest - Further, Staff finds that the waiver is not adverse to the public interest as there is no 
additional public benefit that would be obtained through the submission and review of a Preliminary 
Plan. The eventual platting of the Property is in the public interest to assure conformity with zoning. 
 
Staff recommends approval of the requested waiver with the conditions cited above.  
 
 
 
 
Attachments: 
A. Contract with Potomac Valley Surveys 
B. February 27, 2006 exemption letter 
C. Waiver request letter dated January 27, 2011 
D. Supplemental waiver request letter dated March 30, 2011 
E. Supplemental waiver request letter dated July 19, 2012 
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