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There are four items for Planning Board review: The Mandatory Referral, the Special Protection Area (SPA) Final 
Water Quality Plan, the FCP for Shawnee Lane and the revised FCP for Clarksburg High School for road 
construction encroachments. This memorandum covers staff’s review and recommendations on the SPA Final 
Water Quality Plan and the two FCPs. 
 
The Board’s action on the SPA Water Quality Plan and Forest Conservation Plans are regulatory and binding.  The 
Planning Board must act on these items before it can proceed to make recommendations on the Mandatory 
Referral. 
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Shawnee Lane 
The applicant in partnership with the Department 
of Permitting Services and MCPS plan to 
reconstruct the existing two-lane Shawnee Lane 
as a four-lane divided roadway for approximately 
½-mile between Gateway Center Drive and 
MD355.   
Staff Recommendations:  
A. Water Quality Plan 

Staff Recommendation: Approval with 
Conditions 

B. Forest Conservation Plan MR 2010815: 
Shawnee Lane (FCP) for Shawnee Lane 
Staff Recommendation: Approval with 
Conditions 

C. Forest Conservation Amendment 
MR2004302: Clarksburg High School 
Staff Recommendation: Approval with 
Conditions 
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RECOMMENDATIONS 
 
Approval of the SPA Water Quality Plan subject to the following condition: 

1. Conformance to the conditions as stated in the Montgomery County Department of Permitting 
Services (DPS) preliminary water quality plan approval letter (Attachment 1). 
 

Approval of the Forest Conservation Plan for Shawnee Lane (MR 2010815) subject to the following 
conditions: 
 

1. Submission and approval of a final forest conservation plan prior to any land disturbing activities 
that shall include the following: 

a. Final mitigation calculations 
b. Method and location for off-site forest mitigation within the Clarksburg SPA 

 
Approval of the Forest Conservation Plan amendment for Clarksburg High School (MR2004302) 

1. Record a Conservation Easement over the designated areas of the Clarksburg High School site 
prior to utilizing additional forest conservation credits for other school sites. 

2. Obtain a final inspection of the planted forest areas.   
 
ANALYSIS 
The applicant proposes to reconstruct and widen Shawnee Lane approximately ½-mile between 
Gateway Center Drive and MD355.  This road project construction was a condition of approval of 
preliminary plan number 120051010, Gallery Park, a residential development located adjacent to 
Shawnee Lane.  This project overlaps two other forest conservation plan areas:  Clarksburg High School 
and proposed Garnkirk Farms.  The road is located within the Clarksburg SPA. 
 
Final Water Quality Plan 
 
Review for Conformance to the SPA Requirements 
As part of the requirements of the Special Protection Area law, a SPA Water Quality Plan should be 
reviewed in conjunction with a mandatory referral1.  Under the provision of the law, the Montgomery 
County Department of Permitting Services (DPS) and the Planning Board have different responsibilities 
in the review of a water quality plan.  DPS has reviewed and conditionally approved the elements of the 
Preliminary/Final Water Quality Plan under its purview.  The Planning Board responsibility is to 
determine if conformance to environmental guidelines, SPA forest conservation and planting 
requirements, and site imperviousness limits have been satisfied.  
 
Environmental Guidelines 
The roadway crosses an unnamed tributary of Little Seneca Creek approximately 800 feet west of 
MD355.  A culvert carries the stream under the existing roadway.  Wetlands are located adjacent to the 
stream and the current embankments to the road.  6,285 square feet of wetland disturbance and 24,829 
square feet of stream buffer disturbance will take place as part of the road project.  The applicant has 
worked to minimize sensitive area disturbance by receiving a series of “design exceptions” from 
Montgomery County Department of Transportation (see Attachment 2).  These design changes reduced 

                                                             
1
 Section 19-62 (c) of the Montgomery County Code states that “ before engaging in any land disturbing activity on 

publicly owned property in an area designated as a special protection area, the applying agency or department 
should prepare a combined preliminary and final water quality plan.” 
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pavement width and modified stormwater management measures, resulting in a 31-35 percent 
decrease in sensitive area impact.  
 
The applicant’s proposal is consistent with the environmental guidelines to either avoid the 
environmental impact and when that is not possible to minimize the impacts.   
 
MR 2010815: Shawnee Lane  
This 11.2-acre project is subject to the Montgomery County Forest Conservation law as a government 
entity subject to Mandatory Referral on a tract of land greater than 40,000 square feet. Approximately 
53 percent of the current road edge is forested. The road widening proposes to remove all of the 2.88 
acres of forest located within the site area. Mitigation will take place offsite and within the Clarksburg 
SPA. 
 
Issues left to be resolve as part of the final forest conservation plan: 
 

1. Inclusion of Garnkirk Farm’s FCP Area (820120100) within Shawnee Lane’s area of existing forest  
Garnkirk Farm is located on the north side of Shawnee Lane and is completely forested in that 
location.  Their proposed FCP, submitted in May of 2012, proposes to remove the forest located 
on the Shawnee Lane frontage.    The Shawnee Lane applicant has therefore included dual 
mitigation calculations on their forest conservation plan; one that includes the forest on the 
Garnkirk Farm plan, one that does not.  At the time of Final Forest Conservation Plan approval, it 
can be more clearly determined which project actually removes the forest in question and 
therefore takes responsibility for that area of forest loss.    

2. Forest Mitigation Calculation Method                                                                                          
Normally, CIP road projects replace forest loss on a one-to-one basis (22A-9  Attachment 3).  The 
State allows this method to provide relief for a public project that by its nature will not be able 
to save any of the forest within the project area.  However this road, although it is existing and 
within public right-of-way, is not in the CIP and is being funded by a private developer.  The 
normal way of calculating mitigation for private development is to use a formula that creates a 
severe penalty for developers making no effort to preserve even a small area of forest on site.  
The mitigation penalty for removing the last area of forest on a site is eight times the penalty for 
removing other forested areas on site.  Since the applicant is receiving no public funds, the letter 
of the law requires them to create a forest conservation worksheet to calculate mitigation 
requirements and be subject to the penalty for removing all forest on the project site.  The 
applicant wants to confirm this interpretation of the law and would like the Planning Board to 
discuss this issue. Staff recommends interpreting the law as it is written.  

  
Conservation Plan Revision MR2004302: Clarksburg High School  
Construction and widening of Shawnee Lane will remove .26 acres of forest in an area designated for 
conservation on the Clarksburg High School Forest Conservation Plan.  The applicant, in conjunction with 
Montgomery County Public Schools, has submitted a revised forest conservation plan for Clarksburg 
High School showing the conservation area needed for the road project and proposed a mitigation 
method.   
 
Loss of forest conservation area would normally be replaced at a 2:1 ratio, as is the standard when 
easement area is permanently removed, but not replaced onsite.  However, the High School was 
required to plant in excess of their mitigation requirements to fulfill the SPA requirement that all stream 
buffer areas be planted.  The forest conservation plan allowed the 2.03 acres of excess planting to “meet 
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forest planting requirements on future Montgomery County Public Schools projects”.  The applicant 
therefore proposes to mitigate the .26 acres of forest lost to Shawnee Lane on the School site.  Since the 
mitigation is taking place onsite, the mitigation is calculated 1:1 and the requirement is .26 acres. 
 
There are two outstanding issues that will be resolved as part of this plan revision.   

1. Montgomery County Public Schools has not yet recorded a forest conservation easement over 
the sensitive areas of the property as required by their FCP.  A condition of FCP approval is 
recordation of the easement area. 

2. The FCP had mitigation planting requirements, as well as a requirement to plant all of the 
property’s sensitive areas.  According to the inspection record, planting successfully took place 
in November of 2008.  However as a public agency, there was no trigger obliging Public Schools 
to call for a final inspection of the planting.  Although the planted trees met the survival 
requirement, a condition of FCP approval is to obtain a final inspection. 

 
Both the Shawnee FCP and the Clarksburg FCP revision meet the requirements of the Forest 
Conservation Law. 
  
Site Imperviousness 
The Clarksburg SPA does not have an impervious surface restriction; however impervious levels must be 
minimized to the extent possible.  Roadway projects provide only limited opportunities to reduce 
impervious surfaces because of roadway standards, required sidewalks and pathways. 
 
The applicant has minimized the amount of new impervious surfaces for the project by receiving a series 
of “design exceptions” from Montgomery County Department of Transportation (see Attachment 2).  
These design changes reduced pavement width and resulted in 4.65 acres of imperviousness.  This is an 
increase of 2.81 acres above the existing road pavement.   
 

County DPS Special Protection Area Review Elements 
DPS has reviewed and conditionally approved the elements of the SPA water quality plan under its 
purview:  
  Stormwater Management 
  Sediment Control 
   Performance Goals         
   Monitoring 

Detailed requirements for these elements are discussed on the attached approval memo dated 
September 13, 2011 (Attachment 1).    
 
Forest Conservation Plan Variance 

Forest Conservation Variance (Attachment 4) 
Section 22A-12(b) (3) of the County Code requires applicants to identify certain trees, shrubs, plants, 
and specific areas as priority for retention and protection.  This section requires those areas to be left in 
an undisturbed condition unless the applicant obtains a variance in accordance with Chapter 22A-21 of 
the County code.  More specifically the vegetation to remain undisturbed includes:   
    

A. Trees, shrubs, or plants determined to be rare, threatened, or endangered under: 
(1) The federal Endangered Species Act of 1973, 
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(2) The Maryland Nongame and Endangered Species Conservation Act, Natural Resources 
Article, §§10-2A-01—10-2A-09, Annotated Code of Maryland, and  

(3) COMAR 08.03.08;  
B. Trees that:  

(1) Are part of an historic site,  
(2) Are associated with an historic structure, or  
(3) Have been designated by the State or the Department as a national, State, or county 

champion tree; and  
C. Any tree having a diameter measured at 4.5 feet above the ground of:  

(1) 30 inches or more, or 
(2) 75 percent or more of the diameter, measured at 4.5 feet above the ground, of the 

current State champion tree of that species as designated by the Department of Natural 
Resources.  

 
 
 Unwarranted Hardship Basis 
There are ten (10) specimen trees on the project area that will need to be removed.  As a roadway 
widening, the limits of disturbance for this project have little flexibility.  The area of disturbance includes 
a stream crossing and the area on the Clarksburg High School site previously shown a permanent 
conservation.  It is not possible to develop this site and avoid impacts to specimen trees.  The location of 
the existing road and development requirements, including stormwater management, has limited the 
ability to avoid removal and impact to specimen trees.  Staff has reviewed the Applicant’s justification 
and based on the existing conditions of the roadway and surrounding properties, finds that there would 
be an unwarranted hardship if a variance were not considered.   

 
Variance Findings 
The Planning Board must make findings that the Applicant has met all requirements of this Chapter 22A-
21 before granting the variance.  Staff has made the following determination on the approval of the 
variance:    
 

1. Will not confer on the Applicant a special privilege that would be denied to other applicants; 
 
Granting the variance will not confer a special privilege on the Applicant as disturbance and/or 
removal of trees are due to the widening of Shawnee Lane.  The trees and their critical root 
zones lie within the right-of-way and construction area.  Granting a variance request to allow 
land disturbance within this planned road area is not unique to this applicant. 

 
2. Is not based on conditions or circumstances which are the result of the actions by the Applicant; 

 
The requested variance is not based on conditions or circumstances which are the result of 
actions of the Applicant. The Applicant has prepared and submitted plans which meet all 
applicable master plan, and forest conservation requirements.  The requested variance is based 
upon existing site conditions, including the number and location of the large trees. 

 
3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 

on a neighboring property. 
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The requested variance is a result of the proposed development and not a result of land or 
building use on a neighboring property. 

 

4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 

A Stormwater Management Concept Plan is under review by the MCDPS – Stormwater 
Management Section.  In addition Maryland Department of Environment is reviewing this 
application for the wetland disturbance and mitigation associated with the stream crossing. 

 

Mitigation for Trees Subject to the Variance Provisions – Eleven (11) trees proposed for removal in this 
variance request are located within the existing forest and their removal is accounted for in the forest 
clearing calculations.  Staff does not recommend additional mitigation for the removal of trees that are 
accounted for in the forest clearing calculations.   

 
County Arborist’s Recommendation on the Variance 
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department is required to 
refer a copy of the variance request to the County Arborist in the Montgomery County Department of 
Environmental Protection for a recommendation prior to acting on the request.  The request was 
forwarded to the County Arborist and received her response and recommendations on October 11, 
2012. She recommended the variance be approved with mitigation. (Attachment 5) 
Staff recommends that the variance be granted and finds that the Preliminary Forest Conservation Plan 
meets all applicable requirements of Chapter 22A of the County Code. 
 

Vicinity Map 
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Attachment 3 

 

 

 

 

Chapter 22A. Forest Conservation Law  

 

Sec. 22A-9. County Highway Projects  
(a) General.  

(1) This section applies to construction of a highway by the County as part of an approved 

Capital Improvements Program project.  

(2) The construction should minimize forest cutting or clearing and loss of specimen or 

champion trees to the extent possible while balancing other design, construction, and 

environmental standards. The constructing agency must make a reasonable effort to minimize the 

cutting or clearing of trees and other woody plants.  

(b) If the forest to be cut or cleared for a County highway project equals or exceeds 20,000 

square feet, the constructing agency must reforest a suitable area at the rate of one acre of 

reforestation for each acre of forest cleared.  

(c) Reforestation for County highway projects must meet the standards in subsections 22A-12(e), 

(g) and (h).  

(d) Any mitigation requirement for loss of specimen or champion trees must be based on the size 

and character of the tree. (2001 L.M.C., ch. 19, § 1; 2010 L.M.C., ch. 55, § 1.)  

Editor’s note—2001 L.M.C., ch. 19, § 2, reads as follows:  

Transition. Any amendment to Chapter 22A, inserted by Section 1 of this Act, does not apply to:  

(a) a preliminary or final forest conservation plan approved before this Act took effect November 

5, 2001], or  

(b) a county highway project individually listed in the County Capital Improvements Program 

and submitted to the Planning Board under mandatory referral review before this Act took effect 

[November 5, 2001].  
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