
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Removal of 0.51 acres (22,215 square feet) of Category I conservation easement. 
 Mitigation for removal of easement: 

o Onsite: 6,898 square feet (0.15 acres) of new Category I conservation easement added 
o Offsite: Purchase of 31,363 square feet (0.72 acres) mitigation credit at a Forest 

Conservation Mitigation Bank in the same Watershed. 
 The previous Limited Amendment to the Preliminary Plan 11999034A was denied by the Planning 

Board on October 21, 2010 because it did not meet all the necessary parameters for easement 
removal in terms of mitigation and easement locations. 
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STAFF RECOMMENDATION:  Approval of the Limited Amendment to the Preliminary Plan and 

associated Final Forest Conservation Plan, subject to the following conditions: 

1. The Applicant must submit a complete record plat application within ninety (90) days of the 
mailing of the Planning Board Resolution approving the limited amendment to the Preliminary 
Plan that delineates the revised Category I conservation easement.  The existing conservation 
easement remains in full force and effect until the record plat is recorded in the Montgomery 
County Land Records by the Applicant.   

2. The record plat must reference the standard Category I conservation easement as recorded at 
liber 13178, folio 412 in the Land Records for Montgomery County, Maryland over the areas 
identified to remain, as shown on the amended final forest conservation plan. 

3. The Applicant must submit a Certificate of Compliance to use an M-NCPPC approved offsite 
forest mitigation bank within the same watershed within ninety (90) days of the mailing of the 
Planning Board Resolution approving 11999034A.  The Certificate of Compliance must provide 
0.72 acres (31,363.2 square feet) of mitigation credit for the removal of 0.36 acres (15,681.6 
square feet) of Category I conservation easement taken offsite.  

4. The Applicant must delineate the revised Category I conservation easement boundary on the 
property with permanent easement markers and appropriate signage as required by 11999034A 
no later than ninety (90) days from the recordation of the record plat and the new conservation 
easement. 

5. All other conditions of Preliminary Plan No. 119990340 and Forest Conservation Plan No. 
119990340 that were not modified herein, as contained in the Planning Board’s Opinion dated 
February 4, 1999, remain in full force and effect. 

 

BACKGROUND 
The Montgomery County Planning Board approved Preliminary Plan 119990340 “Alvermar Woods”, on 

January 28, 1999 for 2 lots (Lots 16 and 17) on 4.17-acres of land in the RE-2 Zone,  located in the 

southwest corner of the intersection of River Road and Riverwood Drive .  That application was subject 

to the Forest Conservation Law (Chapter 22A of the County Code) at the time of approval; therefore, 

conservation easements were placed on both of the approved lots to meet the requirements of the Law.   

The original approved forest conservation plan (“FCP”) for preliminary plan 119990340 showed 1.61 

acres of existing forest on the 4.17 acre property, with 1.43 acres of forest retained, and 0.18 acres of 

forest cleared.  Development of the two lots did not generate a planting requirement due to the amount 

of forest retained on the property.  The approved FCP showed 0.33 acres on Lot 16 and 1.1 acres on Lot 

17 of retained forest in easement.  Lot 17 consisting of 90,309 square feet or 2.07 acres is located at 

10410 Riverwood Drive in Potomac (“Property” or “Subject Property”).  The Subject Property is currently 

in violation because the Applicant, and current property owner, constructed a shed, driveway, and 

pathway in the Category I conservation easement removing the entire understory within the 1.1 acre 

easement area.   

An M-NCPPC Inspector (“Inspector”) issued a Notice of Violation (NOV) on July 14, 2009 (see 

Attachment A).  This NOV required the Applicant to schedule and meet with the M-NCPPC to discuss the 

violation prior to August 15, 2009.  The Applicant met with the Inspector in the field on July 29, 2009 to 

discuss the violation as required by the July 14, 2009 NOV.  After subsequent discussion between the 
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Inspector and the Forest Conservation Program Manager, it was decided that a new NOV should be 

issued laying out remedial actions required and the deadline in which to complete them.  A letter from 

the M-NCPPC Enforcement Staff was issued on August 28, 2009 (see Attachment B) instructing the 

Applicant of the appropriate remedial action that was necessary to submit a limited amendment to the 

preliminary plan by December 1, 2009 in order to revise the FCP.  At a minimum, the application was to 

include a plan to show how areas incompatible with the conservation easement would be mitigated and 

how other areas of the easement would be restored.  A short extension was granted to the Applicant to 

ensure a complete application at time of submission.  The application was received on December 11, 

2009.   

On August 10, 2010 the Inspector issued a $500.00 Administrative Citation #EPD000004 to Mr. Kazemi, 

Applicant, for continued mowing within the Category I conservation easement.  On August 25, 2010, the 

Applicant, through his attorney, contested the citation in writing and requested a hearing in front of the 

Planning Board.  

On September 1, 2010, a meeting was held with the Applicant’s attorney and the M-NCPPC staff to 

discuss the citation and a hearing date for the Planning Board as requested in the Applicant’s August 

25th letter.  The Applicant was informed that the Limited Amendment to the Preliminary Plan would be 

heard prior to the hearing on the citation.   

On October 21, 2010 Preliminary Plan Amendment 11999034A went to the Planning Board and the 

Amendment was denied.  The Applicant continued to work on the issue through legal means to address 

the situation and ultimately submitted this application for a new Limited Amendment on July 31, 2011. 
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Figure 1: Vicinity Map 

 

SITE DESCRIPTION 
The Subject Property is located at 10410 Riverwood Drive, 390 feet south of River Road in the Potomac 

Subregion Master Plan area, contains a single family residence.  The Property is relatively level and has 

no streams, wetlands, floodplains or buffers on site.   

The Property is located within the Potomac River Direct watershed, which has a Use I-P designation.  

The Countywide Stream Protection Strategy rates the water quality in this watershed as having fair 

quality.  
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Figure 2: Two Lot Alvermar Woods Subdivision 
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Figure 3: Alvermar Woods, Lot 17 (Subject Property) 

 

PROPOSAL 
On July 31, 2011, the Applicant submitted the current application to amend Preliminary Plan and 

Preliminary Forest Conservation Plan #11994091B (“Application” or “Amendment”) by removing and 

rearranging portions of the Category I conservation easement on the Subject Property.  This 

Amendment proposes to rearrange or add 6,898 square feet (0.15 Ac.) of easement area not previously 

within the easement and remove 15,681.6 square feet (0.36 Ac.) of Category I conservation easement 

which will be mitigated offsite by purchasing mitigation credit at a 2:1 ratio or 31,363.2 square feet (.72 

acres) in the approved Lorax Forest Conservation Bank1. The recommendations for onsite easement 

                                                           
1
 The Lorax Forest, forest conservation bank, is within the same watershed as the Subject Property, Potomac River 

Direct Watershed. 
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replacement and offsite mitigation included in this report, were completed after many months of 

negotiation and numerous meetings to reach a resolution satisfactory to Staff and the Applicant.   

 
Figure 4:  Diagram of Easement Changes 
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Figure 5: Proposed Category I conservation easements  

 

PLANNING BOARD REVIEW AUTHORITY 
The Forest Conservation Law requires Planning Board action on certain types of modifications to an 

approved FCP.  COMCOR 22A.00.01.13 A (2), the Forest Conservation Regulations, state:   

 Major amendments which entail more than a total of 5000 square feet of additional forest 

clearing must be approved by the Planning Board or the Planning Director (depending on who 

approved the original plan). 
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The Applicant proposes to modify the entire Category I conservation easement on the Subject Property, 

which is approximately 0.51 acres (22,215 square feet), therefore; the Application must be reviewed by 

the Planning Board.    

 
ANALYSIS AND FINDINGS  
 

The Alvermar Woods subdivision property originally had 1.61 acres of forest.  The original approved 

forest conservation plan showed that 0.18 acres of forest was to be removed and that 1.43 acres of 

forest would be retained.  Pursuant to COMCOR 22a-12(h)(2), a Category I conservation easement was 

placed on the forest as a long-term protection measure to protect the existing forest and ensure that it 

remains a naturally regenerating forest.  The record plat for Lot 17, shows 49,262 square feet (1.13-

acres) of Category I conservation easement and references the standard Category I conservation 

easement language recorded in the land records at Liber 13178 folio 412.  The record plat Owner 

Certificate is signed by Kambiz and Azar Kazemi dated April 29, 1999.  The approved FCP shows that the 

Category I conservation easements on the plat contained existing forest when the plat was recorded.  At 

this time, no areas left onsite met the definition of forest as defined in Section 22A-3 of the 

Montgomery County Code, which states,  

“Forest means a biological community dominated by trees and other woody plants (including plant 

communities, the understory, and forest floor) covering a land area which is 10,000 square feet or 

greater and at least 50 feet wide*.  However, minor portions of a forest stand which otherwise meet 

this definition may be less than 50 feet wide if they exhibit the same character and composition as 

the overall stand. Forest includes: 

(1) areas that have at least 100 live trees per acre with at least 50 percent of those trees having a 2 
inch or greater diameter at 4.5 feet above the ground; and 

(2) forest areas that have been cut but not cleared.” 
 

(*Note: The definition of forest was changed in 2001, the minimum width was increased from 35 feet to 50 feet.) 

At a meeting with the Applicant on February 26, 2010, Staff proposed options to address the violation 

that Staff would support.  Those options were:  1) restore the Category I easements to a state which 

meets the definition of forest and has no activities or objects within it that conflict with the recorded 

Category I conservation easement; or 2) revise the preliminary plan to remove the Category I 

conservation easement and provide offsite mitigation acceptable to Staff and the Planning Board.   

Originally the Applicant chose an alternate solution to address the violation and was denied at the 

Planning Board on October 21, 2010 (Attachment C). This Amendment is consistent with Staff’s original 

position from February 26, 2010 and is also consistent with current Planning Board practices regarding 

conservation easement removals. 
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The Application, in this case, is in response to a violation and a retroactive process to resolve the 

violation bringing the Subject Property into compliance.  The proposed mitigation for the easement 

encroachment and subsequent easement removal is to mitigate onsite and offsite in a forest mitigation 

bank within the same watershed.   

The Planning Board practice for the removal of conservation easement, as determined in November of 

2008, is a minimum ratio of 2:1 if taken offsite.  However, if the easement can be rearranged onsite, the 

Board has found a ratio of 1:1 to be acceptable. Onsite mitigation is generally preferable to offsite 

mitigation because it provides in-kind and in-place benefits for what is being removed.    

The Applicant proposed a combination method to meet the Planning Board’s mitigation practice.  The 

proposal requests the removal of 0.51 acres (22,215 square feet), of which 6,898 square feet (0.15 Ac.) 

will be met onsite at a ratio of 1:1 and 0.36 acres (15,681.6 square feet) of easement that cannot be 

effectively met onsite and will be taken offsite. 

The 6,898 square feet (0.15 Ac.) of new Category I conservation easement to be placed onsite is within 

previously unencumbered areas of the Subject Property.  

Currently the Category I conservation easement areas, both existing and proposed, do not meet the 

definition of forest due to the absence of understory as a result of the violation.  However, the same 

areas of forest have a well-developed Tulip Poplar-White Oak association canopy layer.  Staff believes 

that this area is a good candidate for natural regeneration of herbaceous and understory species that 

would be consistent with a Tulip Poplar-White Oak association.  Additional understory plantings in this 

area could be difficult to maintain based upon limited sun from the mature canopy and a persistent 

whitetail deer population.  Natural regeneration would be a good way to re-establish the missing forest 

community layers and produce native vegetation that is tolerant of both the deer browse and low light 

conditions.   

All areas of Category I conservation easement to remain on the Subject Property will be signed with 

permanent forest conservation signage and separated from the active areas by hardscape.  Currently, 

much of the onsite Category I conservation easement is separated from the yard area by a five foot wide 

hardscape path built by the Applicant.  Staff believes that with the hard line delineation of the pathway 

and the permanent forest conservation signage the easement area will be readily apparent and there 

will be no confusion as to the easement boundaries.   

The 0.36 acres (15,681.6 square feet) of Category I conservation easement removal being mitigated 

offsite is the minimum amount required to bring the Subject Property into compliance.  It will be 

mitigated by purchasing credits at a 2:1 ratio or 31,363 square feet (.72 acres) in the approved Lorax 

Forest Conservation Bank located within the Potomac River Direct watershed.    

The Analysis above played a role in the meetings and discussions that were held while trying to resolve 

the outstanding violation issue.  The Applicants proposal meets the Planning Board’s practice for 

mitigation and will meet all of its offsite mitigation requirements within the same watershed. 
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Staff supports the creation of the new onsite easements, the easement removal, and the proposed 

mitigation as a means to resolve the outstanding encroachment issues bringing the Subject Property 

into compliance. 

NOTIFICATION and OUTREACH   
 
The Subject Property was signed with notification of the upcoming Preliminary Plan Limited Amendment 

prior to the July 31, 2012 submission.  All adjoining and confronting property owners, civic associations, 

and other registered interested parties will be notified of the public hearing on the Application.  As of 

the date of this report, Staff has not received any calls or correspondence in regards to this Application.   

 
Any comments received hereafter will be forwarded to the Board. 
 
 
CONCLUSION 
 
Staff recommends that the Planning Board approve this limited preliminary plan amendment to revise 

the forest conservation plan with the conditions specified above. 

Attachments: 
A. Notice of Violation (NOV) 
B. Letter and Corrective Action Order 
C. Opinion for Preliminary Plan Amendment No. 11999034A (Denied) 
D. Original Preliminary Plan No. 119990340 
E. Original Opinion for Preliminary Plan No. 119990340 
F. Original Plat Preliminary Plan No. 119990340 
G. Proposed Plan Preliminary Plan Amendment No. 11999034B 
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