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Introduction 

 

Two projects have been presented to Planning Staff regarding the potential transfer and 

development of property currently protected by Rural Open Space (“ROS) easements, which would 

require the Planning Board to approve release of the ROS Easements:  1) the “Park Property” for 

redevelopment/modernization of Farquhar Middle School, and 2) the Montgomery County Hospice 

(“Hospice”) site for expansion of that facility.  Each project is proposing to exchange the protected 

property with adjacent properties that are not part of the original application, release the existing ROS 

easements, and place an ROS easement on the exchanged property.  Staff is not presenting these 

proposals to the Board for a decision at this time, but they are presented in order to establish the 

context for the Board to consider and adopt a policy to guide the release of certain ROS easements by 

applying the criteria for their replacement/substitution when evaluating developments, plan 

amendments and circumstances that provide a basis for such release.  

 

Park Property 

 The Park Property involves a 17.4-acre ROS property that was dedicated to M-NCPPC for 

development to be used an active park in accordance with the Olney Master Plan.  The Master Plan, on 

page 28 of the Land Use Section of the Plan, recommends that “the 17.4-acre portion of the property 

[located on the east side of Batchellors Forest Road] is appropriate for ball fields and possibly other 

active recreation […].”   Pulte dedicated the Park Property as part of Preliminary and Site Plans for the 

Batchellors Forest development (Preliminary Plan #120060850 and Site Plan #820080190/A) and then 

granted an easement to the M-NCPPC to protect the site as required under §59-C-9.574(h)(4) of the 

Zoning Ordinance.  Batchellors Forest is comprised of 37 one-family detached and attached lots in the 

Rural Neighborhood Cluster (“RNC”) Zone, located across Batchellors Forest Road from the Park 

Property.  Consistent with the RNC zone, the plan provides approximately 70% of the tract area as Rural 
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Open Space; a portion surrounding the homes and property owned by the homeowner’s association-

protected by an ROS easement granted to the M-NCPPC and Sandy Spring Green Space, and the balance 

of the dedicated 17.4-acre Park Property.  Batchellors Forest is dependent on the Park Property for 

density purposes and the required ROS easement is consistent with the zoning ordinance and Master 

Plan. Adjacent to the Park Property is Farquhar Middle School, zoned RE-2, which is slated for 

reconstruction this year and would require relocation of students for at least two years while the 

building is razed and then reconstructed.  Without the Park Property, the students would be bussed to a 

holding school in Bethesda.  Therefore, at the urging of the parents, and the official support of the Board 

of Education, the Montgomery County Public Schools (“MCPS”) is proposing to build the new school on 

the Park Property so that the students could remain at the existing school during construction, after 

which the students would be relocated to the new school, and the existing school site would be 

developed into the park contemplated by the Master Plan.   

 

 
Approved boundaries of Batchellors Forest Development 

  

 

 The process required to exchange properties- the existing school site for the Park Property will 

be established through a complicated process outlined in separate agreements among MCPS, M-NCPPC, 



the County and Pulte, which will be presented to the Planning Board in the near future.  The action 

requested by the Board at this time is approval of the policy to provide guidance to Planning Staff and 

MCPS to determine, if appropriate, the conditions to release the existing ROS easement from the Park 

Property – the first step in determining whether, and how the MCPS can move forward. 

 

  

Hospice Site 

 The Hospice site involves amendments that have been filed at M-NCPPC (Preliminary Plans 

#11994021A and #12006032B, and Site Plan  #82006011A) (“Amendments”) for property at the 

intersection of Bowie Mill and Muncaster Mill Roads.  The Casey House at 6001 Muncaster Mill Road is a 

hospice program providing medical, nursing and other health services in a 14-bed facility that received 

special exception approval for a Domiciliary Care Home in 1994 and subsequent Preliminary Plan 

approval in 1995.  The Hospice owns four separate parcels of land all located in the RE-1 Zone.  The 

adjoining Preserve at Rock Creek development owned by Stanley Martin is within the RNC Zone and 

consists of 186 one-family attached and detached residential units.  Several parcels, which are privately 

owned were preserved and protected with ROS easements granted to the M-NCPPC, including a 2 acre 

tract on Muncaster Mill Road directly adjacent to the properties owned by the Hospice Site. 

 
  

The Hospice and Stanley Martin have submitted the amendments to exchange parcels of land, 

both of which equal 2 acres in size.  But like the Park Property, without release of the ROS easement 



from the parcel owned by Stanley Martin, the Hospice could not move forward with its expansion plans.  

Other issues to resolve as part of this proposal will be discussed as part of the Board’s consideration of 

the Amendments at a later hearing.  The action requested by the Board at this time is approval of the 

policy to provide guidance to Planning Staff and the Applicants to determine, if appropriate, the 

conditions to release the existing ROS easement – the first step in determining whether, and how the 

Hospice proposal can move forward. 

 

 

Discussion 

RNC Zone Criteria 

 The purpose of the RNC zone under the provisions in §59-C-9.23.1 is to preserve open land, 

environmentally sensitive natural resources and rural community character that would be lost under 

conventional, large lot development.  This is accomplished through site design and protection of open 

spaces and with the provision of public water and sewer to allow clustering of lots.  To implement the 

purposes of the zone, a master plan provides recommendations for vistas, preservation of neighborhood 

character and environmentally sensitive areas to ensure compatibility with the surrounding community.  

And more specifically, §59-C-9.571 sets forth certain special regulations for development in the RNC 

zone, to preserve large areas of contiguous rural open space, consistent with the recommendations and 

guidelines of the applicable master or sector plan. 

 Rural Open Space is typically unmanaged land that is contiguous with other open spaces and 

natural resources; however, it may be managed or modified to improve its appearance, function and 

overall condition and can include reforestation, woodland, wetlands, agricultural and meadow 

management, stream bank protection and non-structural stormwater management practices.  Or it may 

be developed and managed consistent with the recommendations and guidelines of the applicable 

master or sector plan.1  The RNC zone is silent on whether or not ROS easement area is required to be in 

RNC zoned land.   

Perpetuity 

 All land designated as the ROS area as part of a development plan, whether developed under 

the standard or optional method must be preserved in perpetuity, either by dedication as parkland 

(limited to standard method development), or by application of an easement or covenant in a 

recordable form approved by the Planning Board.  However, in Hyde v. Planning Board,2 the Court, 

although it required the Board to consider how to better protect ROS, agreed that there is no such thing 

as perpetuity in land use and suggested condemnation and abandonment as ways that the intention of a 

perpetual covenant might be extinguished.  Therefore, although the Zoning Ordinance requires 

                                                           
1
 In the case of the Park Property, the Master Plan recommended ball fields and possibly other active recreation on 

the ROS protected land. 
2
 Hyde v. Planning Board was a challenge in the Batchellors Forest development approval to the park dedication as 

allowable protection of ROS in an optional method development 



preservation in perpetuity, it is clear that even the courts would support release of ROS easement under 

certain circumstances and conditions. 

 Therefore, Staff is suggesting the criteria and conditions under which the Board will find it is 

appropriate to release ROS easements. 

Recommendation 

 Staff recommends that the Planning Board approve the release of certain ROS easements, if and 

when appropriate as determined by applying the criteria for their replacement/substitution when 

evaluating developments, plan amendments and circumstances that provide a basis for such release.  

Staff recommends the following criteria and findings for the release of ROS Easements: 

a. The purpose for the release must be to balance another public interest;  
b. The party requesting such release must, at a minimum, provide another property, 

similarly situated in location (watershed), and size, to be encumbered with the same 
ROS restriction so that the intention of “perpetuity” as required by the Zoning 
Ordinance is addressed;  

c. The replacement, or substitute property would have been acceptable as the ROS 
property in the original development application under which the ROS easement was 
approved; 

d. The impact of such release cannot place the party who granted the ROS easement as a 
condition of approval in a position in which its entitlements, such as density may be 
challenged; and 

e. There must be a finding of conformance with Master Plan for the ultimate replacement 
of ROS restricted property. 

  

 

 

 

 

 

 

 

 

 

 

 



ATTACHMENT A 

Letter dated July 19, 2012 regarding Hospice Site 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 


