
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Removal of 884 square feet (0.02 Ac.) of Category I conservation easement 
 Mitigation for removal of easement to be met offsite at a Forest Conservation Mitigation Bank 
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STAFF RECOMMENDATION:  Approval of the Limited Amendment to the Preliminary Plan and 

associated Final Forest Conservation Plan, subject to the following conditions: 

1. The Applicant must submit a complete record plat application within ninety (90) days of the 
mailing of the Planning Board Resolution approving the limited amendment to the Preliminary 
Plan that delineates the revised Category I conservation easement.  The existing conservation 
easement remains in full force and effect until the record plat is recorded in the Montgomery 
County Land Records by the Applicant.   

2. The record plat must reference the standard Category I conservation easement as recorded at 
liber 13178, folio 412 in the Land Records for Montgomery County, Maryland over the areas 
identified to remain, as shown on the amended final forest conservation plan. 

3. The Applicant must submit a Certificate of Compliance to use an M-NCPPC approved offsite 
forest mitigation bank within ninety (90) days of the mailing of the Planning Board Resolution 
approving 11996048A.  The Certificate of Compliance must provide .04 acres (1,768 square feet) 
of mitigation credit for the removal of 0.02 acres (884 square feet) of Category I conservation 
easement. The Applicant must delineate the revised Category I conservation easement 
boundary on the property with permanent easement markers and appropriate signage as 
required by 11996048A no later than ninety (90) days from the recordation of the record plat 
and the new conservation easement. 

4. All other conditions of Preliminary Plan No. 119960480 and Forest Conservation Plan No. 
119960480 that were not modified herein, as contained in the Planning Board’s Opinion dated 
March 11, 1996, remain in full force and effect. 

 
BACKGROUND 
The Montgomery County Planning Board approved Preliminary Plan #119960480 “Greentree Estates”, 

on March 11, 1996.  That approval was for nine (9) lots on 5.3 acres of land in the R-200 zone.  The 

property was subject to the forest conservation law (Chapter 22A of the County Code) and a forest 

conservation plan (FCP) was required.  

The final FCP for the entire subdivision was approved for 5.3 acres and showed 4.46 acres of existing 

forest.  Of the 4.46 acres of existing forest, 3.07 acres were cleared and 1.39 acres were retained.  This 

generated a 0.44 acre reforestation requirement which was met via a combination of onsite planting, 

offsite planting, and onsite tree canopy credit. 

The Montgomery County Department of Permitting Services (MCDPS) issued permits for the 

construction of a pool and fence on May 24, 2001 for the property located at 9704 Carmel Court.  The 

Building Permit application (attached) included a drawing of the property which showed the location of 

proposed and existing structures, the property lines, the zoning building restriction lines and the 

conservation easements.  The drawing clearly shows that the pool and pool fence are to be constructed 

outside of the Category I easement area, yet the pool and fence were not built in conformance with the 

Building Permit drawing and were constructed within the easement.  

On January 13, 2011 the Applicant was sent a letter from M-NCPPC Inspection Staff outlining the 

restrictive nature of Category I conservation easements and highlighted the terms of the easement, 

specifically noting that swimming pools, patios, and fences are not allowed in the Category I easement.  
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The Applicant was issued a Notice of Violation (NOV) for having the swimming pool and associated 

amenities within the recorded Category I conservation easement. The NOV (EPDNOV 001), dated 

January 13, 2011, gave the Applicant until February 15, 2011 to submit an application to amend the 

Preliminary Plan to address the Category I conservation easement encroachment.  The application was 

accepted as complete on May 19, 2011 and designated Preliminary Plan No. 11996048B (“Application”). 

SITE DESCRIPTION  
The property is identified as Lot 3, Greentree Estates, located at 9704 Carmel Court, in Bethesda 

(“Property” or “Subject Property”).  The Property is 0.48 acres in size and is developed with a single 

family residence.  The lot gently slopes downhill from east to the west; there are no streams, floodplain, 

or wetlands on the Property.  The Property is located within the Cabin John Creek watershed, which is a 

Use I-P designation.  The Countywide Stream Protection Strategy rates the water quality in this 

watershed as fair.  The record plat that includes the Property shows approximately 4,600 square feet of 

Category I conservation easement along the west side of the Property.  The easement is bisected by a 

Montgomery County Department of Transportation (MCDOT) storm drain easement. 

 

PROPOSAL 
The Application proposes to address the NOV by adjusting and removing portions of the Category I 

easement in to which the swimming pool and fence have encroached. This Application will result in the 

removal of 884 square feet (0.02 acres) of Category I conservation easement to be mitigated offsite by 

purchasing mitigation credit at a 2:1 ratio or 1,768 square feet (0.04 acres) in an approved Forest 

Conservation Bank. 
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Figure 1: Proposed Easement Removal 

 

PLANNING BOARD REVIEW AUTHORITY 
The Forest Conservation Regulations require Planning Board action on certain types of modifications to 
an approved FCP.  Section 22A.00.01.13 of the Regulations state:   
 

Minor amendments which do not result in more than a total of 5000 square feet of additional 
forest clearing may be approved by the planning director on a case by case basis… 

 
Although the Regulations provide for Staff level review of easement modifications less than 5000 square 
feet in total area, the Planning Board has requested that any removal of, or significant changes to 
recorded conservation easements should be addressed in a public forum with a decision by the Board.  
 
 
ANALYSIS AND FINDINGS  
This Application is a retroactive response to resolve the NOV and bring the Subject Property into 

compliance. The proposed mitigation for the easement encroachment and subsequent easement 

removal is to mitigate in an off-site forest mitigation bank. Onsite mitigation of easement removal is 

generally preferable to offsite mitigation because it provides in-kind and in-place benefits for what is 

being removed. If the easement can be rearranged onsite, the Board has found this to be acceptable at a 

ratio of 1:1. However, if opportunities to mitigate onsite are not available or preferred, the Planning 

Board can allow mitigation offsite at a 2:1 ratio. This mitigation policy was established by the Planning 

Board in November of 2008.  
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For this Application, Staff advises that there are no appropriate areas to add easement onsite given the 

constraints created by the current development on the Subject Property, the MCDOT storm drain 

easement, and the small size of the Property. Offsite mitigation is the preferred option in consideration 

of the Property’s constraints, when considering the remaining easements, receiving mitigation, resolving 

the NOV, and considering the needs of the current and future homeowners. 

The removal of 884 square feet (0.02 acres) of Category I conservation easement is the minimum 

amount necessary to address the pool and fence encroachment in to the easement. At the prescribed 

2:1 offsite mitigation credit ratio, the Applicant must purchase 1,768 square feet (0.04 acres) in an 

approved Forest Conservation Bank. 

Staff supports the easement removal and the proposed mitigation as a means to resolve the 

outstanding encroachment issues and bring the Subject Property into compliance. 

NOTIFICATION and OUTREACH   
 
In accordance with adopted procedures, the Subject Property was signed with notification of the intent 
to file a preliminary plan amendment.  At some point during the Application process the Application 
notice signs on the Subject Property were removed or fell down.  The sign was reposted on August 27, 
2013 and has met the minimum requirement that it be visible and properly posted at least 30 days prior 
to the public hearing. 
 
All adjoining and confronting property owners, civic associations, and other registered interested parties 
will be notified of the upcoming public hearing on the Application.  As of the date of this report, Staff 
has not received any calls or correspondence in regards to this Application.  Any comments received 
hereafter will be forwarded to the Board 
 
CONCLUSION 
 
Staff recommends that the Planning Board approve this Application to revise the forest conservation 

plan with the conditions specified above. 

 

Attachments: 
A. Opinion for Preliminary Plan No. 119960480 
B. Original Plat Preliminary Plan No. 119960480 
C. Revised Preliminary Plan 11996048A 
D. MCDPS Building Permit Application and Drawing for Pool 
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