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) DESIGN PIAN COMPLIANCE AND ENFORCEMENT AGREEMENT

THIS DESIGN PLAN COMPLIANCE AND ENFORCEMENT AGREEMENT
("Agreement"), made this ‘g day of CQLqSujﬂr’ + 1994, by

and between THE HOME DEPOT, U.S.A., INC., a Delaware Corporation

("Home Depot"), Ppcc MARYLAND REALTY CORP., a Maryland Corporation
("pPCC Maryland") + and the MONTGOMERY COUNTY PLANNING BOARD OF THE
MARYLAND—NATIONAL CAPITAL PARK AND PLANNING COMMISSION ("Planning

Board") .

WHEREAS, PCC Maryland is the fee simple owner and Home Depot

B

is the contract purchaser of all that certain property, currentlfém;:

»

consisting of 32.75 acres, known as Parcel A on a record plat

entitled "vVitro Corporation Property", located at 14000 Georgié? i
=

Avenue, Silver Spring, Maryland ("Property"), within the Aspen,Hiﬁigﬁs

=
Master Planning Area;

WHEREAS, the Property was the subject of a Preliminary Plan

pPlat in the rang Records of Montgomery County on Septem9$¢h2§m£1956
¥ 30 a3 lf &
t%ﬂﬁ%ﬁEFﬁ

thereby making any development or redevelopment on ey Property

subject to the Loophole Closure Law (Chapters 8 and 42B}§£o%iﬁﬁ om%ir Pry
Feb &7y 195 3

County Code) ("Loophole") ; -

WHEREAS, the Property has been developed with buildings

WHEREAS, the Property was duly registered pursuant to the

Loophole, a copy of the registration being attached as Exhibit a:
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WHEREAS, pursuant to Chapter 33A, Montgomery County Code, the
Planning Board prepared and submitted to the Montgomery County
Council, sitting as the District Council for the portion of the
Maryland-Washington Regional District within Montgomery County
("the Council"), the Final Draft Master Plan for Aspen Hill and
Vicinity ("the Draft Master Plan") for the Council's review and
approval;

WHEREAS, in the course of the public hearings and worksessions
on the Draft Master Plan, Home Depot with the knowledge and consent
of PCC Maryland appeared and presented testimony regarding the
intended use of the Property and displayed a conceptual, design
plan similar in detail to the information and contents found in a
typical site plan review and committed to develop the use as
displayed;

WHEREAS, the Council requested that the Planning Board and the
Planning Department review Home Depot's design plan describing its
proposed use of the Property:

WHEREAS, the Planning Board reviewed the design plan prepared
by Home Depot that reflected modifications recommended by the
Planning Department ("Design Plan") ("Exhibit D") and found it to
be acceptable, provided, however, that assurances were presented
that would limit development to only that which was proposed in the
Design Plan, that is, retail hardware and lumber sales, space not
to exceed a maximum of 163,000 square feet, as provided below;

WHEREAS, to enable the proposed development to occur, the

Planning Board proposed certain changes to the text of the Draft



Master Plan relative to the Property, intended to reflect the
nature, size, and location of all uses, structures and facilities
proposed in Design Plan as accepted by the Planning Board;

WHEREAS, the Council agreed with the changes to the Draft
Master Plan proposed by the Planning Board and included such
provisions in the Approved and Adopted Master Plan ("Master Plan");

WHEREAS, the Property is currently split zoned, falling within
the C-2 (for the area to be developed as a retail store) and R-90
(for associated parking, by special exception) zones and is
recommended for partial rezoning into the RMX-2C (retail store) and
confirmation of R-90 (parking) zones in the Master Plan;

WHEREAS, the proposed development could both be accommodated
by and be consistent with, and otherwise satisfy the requirements
of, both the existing zoning classification (C-2) and the zoning
recommended in the Master Plan (RMX-2C), if implemented by a
sectional map amendment;

WHEREAS, given that the Design Plan, reviewed as would a site
plan in the context of a public hearing, was approved by the
Planning Board, and that the development as proposed and limited
by this Agreement conforms to the standards applicable under the
C-2 and RMX-2C 2zones, a building permit may issue and be in
conformance with limitations set forth in the Zoning Ordinance
relative to pending sectional map amendments;

WHEREAS, the Design Plan represents the 'illustrative site
plan' referred to in County Council Resolution No. 12-1545, having

been reviewed by the Planning Board substantially as would a site



plan (such as would occur under Section 59-D-3) in the context of
the Master Plan;

WHEREAS, pursuant to Section 59-A-4.2 of the Montgomery County
Code, 1984 (as amended), Home Depot has received from the Board of
Appeals of Montgomery County ("Board of Appeals") an Opinion
approving a transfer and amendment to special exceptions,
denominated Case Nos. 381A, 1270A, 2235A. Attached hereto as
Exhibit "B" is a copy of the Opinion issued by the Board of Appeals
with an effective date of April 15, 1994;

WHEREAS, in reviewing the Design Plan the parties agreed that
Home Depot should enter into a enforceable agreement, similar in
purpose to a Site Plan Enforcement Agreement required by Section
59-D of the Montgomery County Code, intended to ensure Home Depot's
compliance with all of the provisions and conditions of the
applicable sections of the Master Plan, the attached Design Plan,
the Loophole review, and the approved special exception, each as
conditioned and limit development in terms of all uses, structures
and facilities to that provided for in this Agreement;

WHEREAS, the Master Plan provisions and this enforceable
Agreement have facilitated the proposed development;

WHEREAS, any proposed development or redevelopment on the
Property requires issuance of a Building Permit and pursuant to
Loophole, a building permit may not issue for property and
development subject to Loophole unless and until the Planning Board
determines that the proposed development will be accommodated by

adequate - public transportation facilities as such testing is



required under Loophole;

WHEREAS, the parties agree that this Agreement must be fully
executed and recorded in order for the Planning Board to complete
an Adequate Public Facilities determination on the |uses
contemplated by Home Depot and in the absence of such review,
permits shall not issuej;

WHEREAS, while the C-2 zone does not require a formal site
plan review, the RMX-2C zone may, subsequent to the construction
of the Project as proposed herein, require site plan review if
certain amendments are then proposed;

WHEREAS, Home Depot has agreed to enter into this enforcement
Agreement in connection with approval of the Master Plan, Design
Plan, Loophole, and its special exception in Case No. 381A, 12704,
2235A; and

WHEREAS, PCC Maryland has joined in the Agreement to allow for
these restrictions and obligations to become a matter of record,
reserving, however, the 1right to be released from these
restrictions and obligations if the Property is not conveyed to
Home Depot and the proposed development is not to be pursued in
which case all parties shall execute all such documents as may be
needed to release this Agreement of record, such that the parties
return to the status quo with respect to the Property as was
existing on the date of this Agreement;

WHEREAS, the parties hereto desire to set forth herein their

respective requirements and obligations.



NOW, THEREFORE, in consideration of the mutual promises and
stipulations set forth herein, the parties hereto agree as follows:

1. The recitals set forth above are hereby incorporated by
reference and made a part hereof.

2. ' Development of the Property, in accordance with the
Master Plan, Design Plan, Loophole, and the Special Exception,
among other requirements associated with such reviews shall:

(a) be limited to one building of not greater than
163,000 square feet of retail space excluding wall structures, of
which not greater than 140,000 square feet shall be enclosed;

(b) provide for the enhancement of existing buffering
along the northern and western property lines;

(c) generally place no paving closer than 100 feet from
the northern property line:

(d) provide no more than one free-standing advertising
.sign located away from the residential community;

(e) provide for onsite stormwater management controlling
both quantity and quality;

(f) be limited to no greater than 880 parking spaces and
provide for a pedestrian-protected walkway and extensive shade
trees;

(g) provide that all lighting for parking areas will be
directed away from residences and not cast excessive light towards
them;

(h) provide that on-site pedestrian paths connect to

existing bus stops;



(i) provide for screening trees on the south side of the
retail building and street treeé along the frontage of the Property
on both Georgia Avenue and Connecticut Avenue;

(3) 1limit access for trucks weighing 5000 pounds or
greater to only the Connecticut Avenue Entrance;

(k) discourage automobile access from Aspen Hill Road,
via the Lee Development Group property located to the south;

(1) the location of the building, lighting, planting,
parking, open space and storm water management shall conform to
Exhibits E-1 (3 sheets), E-2 (1 sheet) and E-3 (6 sheets); and

(m) any and all other applicable terms, conditions,
restrictions, and limitations related to the Property.
Development on the Property must be strictly limited in accordance
with the terms of this Agreement, the Design Plan, the Master Plan,
the lLoophole review, and the Special Exception Review. The agency
with jurisdiction over each particular element shall control that
element. Collectively, these requirements and restrictions shall
be referred to as the Development Limitations ("Development
Limitations").

3. Home Depot must not construct, enlarge, modify or in any
manner add any new buildings or additions which, in the reasonable
opinion of the Planning Board, in any way increase the square
footage of then existing buildings or other facilities, features
(including parking area and/or spaces) beyond the Development
Limitations, nor shall the Property, in the reasonable opinion of

the Planning Board, be committed to any uses inconsistent with the



Development Limitations. Should Home Depot seek to amend or revise
some or all of the Development Limitations, Home Depot shall submit
an application with the Planning Board to review such an amendment
or revision. A request for a minor amendment may be approved
administratively by the Planning Department. A modification
determined by staff to be more significant than a minor amendment
shall be treated as a site plan amendment and be reviewed by the
Planning Board in accordance with the procedures set forth in
Section 59-D of the Montgomery County Code, and shall include any
further review required under Loophole. Amendments to the
Development Limitations which require modifications to the Special
Exception shall be considered by the Board of Appeals after being
reviewed by staff and Planning Board. The recommendations
contained in the Master Plan and the purpose and intent of this
Agreement shall control any review of such request for amendment.

4. Home Depot must notify the Planning Board in advance of any
filing of an application for a building permit or use and occupancy
pernit for any portion of the Property and provide the Planning
Board with a copy of such application when filed. Home Depot must
not seek nor receive any building permit or use and occupancy
permit for a structure or use on the Property that violates the
restrictions created herein. Should Home Depot contemplate any
change in a structure or use requiring a permit, in addition to all
other requirements contained in this Agreement, such party must
secure all necessary permits, notify the Planning Board of such

permit application, and provide the Planning Board with a copy of
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such permit. Without 1limiting any other rights or available
remedies, in the event permits are sought which in any way violate
the restrictions created herein, the Planning Board and the
Planning Department are expressly entitled to recommend denial of
the issuance of any such permit, and Montgomery County may deny the
issuance of such permit, based in whole or part upon this
recommendation. Home Depot acknowledges the importance of the
ability for the Planning Board to withhold permits that violate the
terms of this Agreement and does hereby agree that the Planning
Board would be an aggrieved party capable of bringing an
administrative appeal before the Montgomery County Board of Appeals
and, if necessary, the Circuit Court, challenging the issuance of
any permit the Planning Board reasonably finds to be issued in
violation of the Agreement. Home Depot shall not contest the issue
of standing of the Planning Board in such an administrative appeal.

5. Home Depot agrees that when it commences construction as
set forth in the Development Program attached hereto as Exhibit
nen  or any amendments thereto, it will limit usage of the Property
in accordance with the Development Limitations and will further in
a timely manner execute, construct, implement and maintain all the
features of the Design Plan, and any subsequent amendments approved
by the Planning Board and the Board of Appeals (provided, however,
that the stormwater management facility as shown on the Design Plan
is an approved concept plan, the ultimate facility shall reflect
the final plan as approved by the Montgomery County Department of

Environmental Protection). Home Depot agrees to install and



construct all features of the Design Plan in a good and workmanlike
manner.

6. Home Depot agrees that constfuction of the Property will
progress in a timely manner in accordance with the Development
Program or any amendments thereto.

7. Representatives or designees of the Planning Board may
enter upon the Property from time to time for the purpose of
inspection and enforcement of the terms, conditions and
restrictions of this Agreement. Whenever  possible, a
representative of Home Depot shall be present at said inspection.
In the event that the representative or designee determines on the
basis of said inspection that construction is not progressing in
accordance with the Design Plan or the Development Program, the
representative or designee shall promptly advise Home Depot
concerning the problem.

8. Representatives or designees of the Planning Board shall
inspect each phase and the construction thereon for complianée with
the Design Plan in accordance with the Development Program or any
amendments thereto. These inspections are not intended to alter
any required inspections to be conducted by DEP. Inspection of the
Property shall be made promptly after receipt of written notice
from Home Depot as set forth in the Development Program, and
whenever possible, a representative of Home Depot shall be present
at said inspection. The Planning Board shall promptly advise Home
Depot in writing concerning the results of said inspection. 2ll

reasonable efforts will be made to conduct the inspection and

10



inform Home Depot of the results within ten (10) working days.

9. The Planning Board shall recommend for issuance within a
reasonable time any permits sought by Home Depot when the Planning
Board determines that said permit requests are consistent with the
approved Design Plan, Master Plan, Special Exception, and Loophole.
Such approval shall not be unreasonably withheld, conditioned or
delayed.

10. In the event any party deems there has been a breach of
the terms, conditions and restrictions of this agreement, an
aggrieved party may pursue as its non-exclusive recourse any and
all available remedies provided for at law or in equity under the
laws of the State of Maryland or Montgomery County. The remedies
shall include the ability to issue civil fines, penalties, and stop
work orders to the extent authorized by law. No right, power, or
remedy conferred upon or reserved to the Planning Board by this
.Agreement is intended to exclude any other right, power, or remedy,
but each and every such right, power, and remedy shall be
cumulative and concurrent and shall be in addition to any other
right, power, and remedy given under this Agreement, or as may now
or hereafter exist at law or in equity or by statute. Any failure
by the Planning Board to insist upon the strict performance by the
Applicant of any of the terms, conditions, covenants, agreements
and provisions hereof shall not be deemed to be a waiver of any of
vsuch terms, covenants, agreements, conditions and provisions.
Notwithstanding any such failure, the Planning Board and County

shall have the right thereafter, to insist wupon the strict

11



performance by the Applicant of any and all of the terms,
covenants, agreements, provisions, and conditions to be performed
and observed under this Agreement.

11. Wherever any portion of this Agreement or the Development
Program, or any amendments thereto are in conflict with agreements
pertaining to the Property entered into between Home Depot and any
federal, state and county agency, Home Depot shall promptly notify
the Planning Board concerning such conflict. The Planning Board
or its designee will cooperate in attempts to resolve the conflict.
Should an unreasonable delay ensue due to the failure to resoclve
said conflict, Home Depot shall have the right to seek in a timely
manner judicial determination of the rights and obligations of all
parties, and the Planning Board, for its part, agrees to cooperate
in expediting said judicial determination.

12. If Home Depot determines, following commencement of
const;uction on the Property, that the full Development Program
cannot be achieved for any reason, Home Depot will submit for
approval a restoration schedule to the designee of the Planning
Board for purposes of amending the Development Program.

13. Approval of a feature of the Design Plan by the Planning
Board after inspection shall not constitute a warranty that the
feature is free of latent defects. Therefore, if the Planning
Board or its designee approves a feature of the Design Plan which
contains a latent defect which was not readily apparent at the time
of inspection, upon discovery of said latent defect, the Planning

Board may avail itself of the remedial steps provided for under the

12



terms of the Agreement.

14. The parties acknowledge that PCC Maryland is executing
this Agreement and allowing the Agreement to be recorded among the
Land Records only in order to facilitate the acquisition of the
Property by Home Depot and that PCC Maryland shall have no
obligation, responsibility or liability under this Agreement, nor
does PCC Maryland have any right to undertake the development
contemplated in the Design Plan.

PCC Maryland has joined in the Agreement to allow for these
restrictions and obligations to become a matter of record,
reserving, however, the right to be automatically released from
these restrictions and obligations if the Property is not conveyed
to Home Depot. The parties agree to execute all such documents as
may be needed to release this Agreement of record, such that the
parties return to the status quo with respect to the Property as
was existing on the date of this Agreement.

Upon conveyance of the Property to Home Depot, PCC Maryland
shall be automatically and fully released from any and all
obligation, responsibility or liability under this Agreement.

The parties expressly acknowledge and agree that neither the
responsibilities and obligations of Home Depot hereunder nor the
rights created by the Design Plan and this Agreement are the
responsibilities, obligations, or rights of PCC Maryland.

15. This Agreement shall be recorded among the Land Records
of Montgomery County, Maryland;

16. This Agreement may only be modified in writing signed by

13



the parties hereto, their heirs, successors or assigns and shall
become effective when recorded in the aforesaid land records.

17. All of the terms, conditions, stipulations, warrantiés,
representations, obligations, and covenants contained in this
Agreement shall apply to and be binding upon, and shall inure to
the benefit of the parties and each of their respective heirs,
personal representatives, administrators, successors and assigns,
including any party acquiring any interest in the Property.

18. BAll questions with respect to the construction of this
Agreement and the rights, remedies and liabilities of the parties
shall be determined in aécordance with the laws of the State of
Maryland.

19. The only parties to this Agreement are Home Depot, PCC
Maryland and the Planning Board. There are no third party
beneficiaries, and therefore, this Agreement is not intended, and
shall not be construed to, benefit or be enforceable by any other
person whatsoever.

20. Home Depot certifies that it is a duly formed and validly
existing corporation qualified to do business in Maryland and has
full authority to execute and deliver the Agreement and to incur
and perform the obligations provided for therein.

21. PCC Maryland certifies that it is a duly formed and valid
existing corporation qualified to do business in Maryland and has

full authority to execute and deliver the Agreement.



IN WITNESS WHEREOF, the parties hereto have hereunto set our

hands and seals this H; day of W , 1994.
i

WITNESS: TE HOME DEPOT, U.S.A., INC.

o AW

Name: A, M. L;T7T

T

Title: SENICT CfRC0PATE COUNSEL-REAL CSTATE

WITNESS: PCC MARYLAND REALTY CORP.
: / ’/’
/-_, S die Ll '.'C('-f/)« "/
Kothilien oo James . N
! \ xJ Tlt e: t"“ I “ 2 ‘.,"""

WITNESS: MONTGOMERY COUNTY PLANNING BOARD

-

2SN
\ 2 BY:‘N./C(L .,/,,(/" éthd
. p 1A ame: CMARLES PRy ol
Liwesl & l_(_/u,LS é%g/?% AT il N S

APPR S 10 LEGAL SUFFICIERGY.

STATE OF (LeTR 1A

) W5
) ) ss: M-NCPPC Legal Department
county oF C<BE ) i
. , _
On this ﬂﬂ%day of r'Jruq us‘f‘ , 1994, before me, the

undersigned officer, personally—appeared A M
who acknowledged hlm/herself to be the

i : f The Home Depot, U.S.A., Inc., a
Delaware corporation, and that he/she, as such officer, being
authorized so to do, executed the foregoing instrument for the
purposes therein contained, by signing the name of the corporation
as such officer. :

In Witness Whereof, I hereunto set my hand and offlclar“s al
N LEFD n’m

! \'
N S i
9 P .".,. ’..l ..
= . FEan .

/7

///L@AM-—'—"‘ & o 8/?\:,'-.'\:,'--

Notary Public 'V’lam) % Soa

Notary Fup% ;_&Lon(“ n’,y. Georgla -
My’ Comm;ﬁbg ..mPll‘B& an ’P*ﬁ@sm' ;
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.in the foreg01ng 1nstrument and acknowledged that he/she executed,

STATE OF G

R
1]
n

COUNTY OF R

on this /7 day of j-. . , 1994, before me, the
undersigned officer, personally appeared _ -
, who acknowledged hlm/herself to be the
L of PCC MARYILAND REALTY CORP., a Maryland
corporatlon, and that he/she, as such officer, being authorized so
to do, executed the foregoing instrument for the purposes therein.
contained, by signing the name of the corporation as such OfflC i

P13 i‘hq

In Witness Whereof, I hereunto set my hand and off1c1alﬁ53ai

./‘

= /"'_,:‘:/f “
Notary Public

STATE OF %W ; B
)

COUNTY COF

on this /9 day of Oﬁbdyﬁﬂsz , 1994,

undersigned officer, personally appeared
for the Montgomery County Plannlng Board
of the Maryland-National Capital Park and Planning Commission,
known to me (or satisfactorily proven) to be the person described

L 1"3”§$5

»
""“"'h\“““_~ ;

Teruapart’

qtary Pupbl ,:'\“
Kisé vt ) 8 Q%ngifq LN

depti\re\cmb

42238.DPA
08089472
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EXHIBIT A

2

MARYCAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION JARA

w! |

APPLICATION FOR REGISTRATION S
fatot - '-" "'-'"‘ -
Adequate Public Facilities Determination D rr‘ AR "' :
at Time of Building Permit Issuance DEC 2 g 1Qug
(Chapter 8 Buildings, Sec. 24-2 Montgomery County Co B Wiou REE
eV ER SPAMG. i
e Tzt Account No. of Property 982323
Name and Address of all Legal Owners of Property:
Owner Name Street Number Strect Name

Virro Cormoration 14000 Georgia Avenue

& Street Address/Tocation:

Street Number 14000 Street Name Georgia Avenue
PostOffice_gjiysy Spring. MP 20906

e Distance From Nearest Intersection _
Nearest [ntersections Georgia /h{ inve and Connecticut A\/Q

Street Street |
e Legal Dcscnpuou of Property:
Subdmsxon ,._-: -
Lot No. A Block
Parcel No.
Plat Book 58 . Plat No 4683 ‘_
Site Size _-32.75 Acres or - Sq. F

e Size of Existing Buildings:
Square Feet 304,014 SF
Use of Floor Arca Offica,CaEeteria Utilicy

Number of Employee ___2,1C0

e o




. 23 :ro Carp (owner)
Street Numii-- Street Name
Area Occupl by Tenant Sq. Fu
TypeolUse -
Number of Employees of Tenants

Plans for New Construction (if availabie)

Proposed Use __ N/A

Total Bldg Area in Sq. Ft. ; Year of Completion

Planned Number of Employees

Plans for Additions/Modifications to Existing Bldgs. (if available)-
Existing Building Areain Sq. Ft. _ N/ RS 43
Progosed Additions in Sq.Ft .

Building Permit Application if Submitted

Date of Application N/A |
Application No. RHI

. Any testrictions limiting development oa Building Permit?” :
No.. ~ Yes '

————
® *

- Ilyes, please specify: K/A

".,IStreet Numbct 3 L
Phonc Na. 235‘5‘.';&3- -

/8 /t‘/{ ,wm, C Z— L gird
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THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION
8787 Georgia Avenue Silver Spring, Maryland 20910-3760
Development Review Division
(301)-495-4585%

CERTIFICATE OF REGISTRATION

File Number: 12291119
Date: 08/22/94

TH1S 1S TO CERTIFY THAT: )
VITRO CORPORATION 14000 GEORGIA AVE

Premise Address: ‘ .
14000 GEORGIA AVE SILVR SPR

Lot: Block: Subdivision:
Parcel! Plav: 4689 Plat Béok: S8

Tax Accet. No.!
982823 .
Contact:

VITRO CORPORATION--GW DAVIES
14000 GEORGIA AVE



»

Stella B. Werner Council Office Building Telephone
. 100 Maryland Avenue Area Code 301
Rockville, Maryland 20850 217-6600

Case Nos. CBA-381, CBA~1270, CBA-2235, and CBA~2339
Case Nos. CBA-381-A, CBA-1270-A, and CBA-2235=A

ofF V (o] ION O
{(Hearing held February 23, 1994)

OPINION OF THE BOARD
Effective date of Opinion: April 15, 1994

Vitro Corporation has requested modifications of spacial exceaption
Case Nos. CBA-381, CBA-1270, CBA-2235 and CBA-2339, pursuant to Section
59-G-2.39 of the Zoning Ordinance, to permit: {1) transfer of special
exceptions CBA-381, CBA-1270, and CBA-2235 and CBA-2339 from Vitro to PCC
Maryland Realty Corporation and Penn Central Corporation; (2) transfer of
special exceptions CBA-381, CBA-1270, CBA-2235 from PCC Maryland Realty
Corporation and Penn Central Corporation to Home Depot; (3) a reduction in
the number of parking spaces from 1,037 to 670. The revised statsment of
operations reduced the number of remaining parking spaces to 625; (4) an
increase in landecaping, trees, buffering elements and the installation of a
security fence; and (5) the replacement of the existing lighting.

The subject property is Part of Parcel A, located at 14000 Georgia
Avenue, Silver Spring, Maryland, in the R-90 Zone.

Decisions of the Board: Transfers of Case Nos. CBA-381, CBA-1270,
CBA-2235 and CBA-~2339 from Vitro to PCC
Maryland Realty Corporation and Penn
Central Corporation GRANTED.
Transfers of Case Nos. CBA-381, CBA-1270,
and CBA-2235 from PCC Maryland Realty
Corporation and Penn Central Corporation
to Home Depot GRANTED.
Other modifications to transferred special
axceptions GRANTED.

Harry Lerch, Esquire, rspresented the petitioners, and called as
witnesses Johm Westbrook, architect and urban planner; Carl Fry, representing
Home Dapot; Dan Waguesback, architect; BEd Papazian, traffic engineer; and
Doug Lohmeyer, registered professional engineer. william Kominers, Esquire,
represented Penn Central Corporation and Vitro, and Bliot Chabot, president
of the Aspen Hill Civic Association, also appeared.



Cass Nos. CBA-381, CBa-1270, CBA-223S, and CBA-2339 -2 -
Casa Nos. CBA-381-A, CBA-1270-A, and CBA-2235-A

William Kominers explained the chain of property transfer and asked
the Board te transfer Case Nos. CBA-381, CHA-1270, CBA-2235 and CHA-2339 froam
Vitro to PCC Maryland Realty Corporation and Penn Central Corporation,
bacause the sale of the property from Vitro to them had already taken place.
The parties, Home Depot, PCC Maryland Realty Corporation and Penn Csntral
Corporation, then requested the tranmfer of Case Nos. CBA-381, CBA-1270Q and
CBA=-2235 to Home Depot, contingent on completion of the sale of the property.

Representatives of Home Depot explained that the area covered by the
special exception for parking contains approximately 21.3 acres, zoned R-90.
The store and much of the parking will be located on twelve acres which are
comnercially zoned. They confirmed that there will be no charge for parking,
no aervice to persons waiting in cars, except for assistance to customers
loading purchases, and no automobile service or repair.

Witnesses explained that single family residences border the property
to the north and west. Commercial development is located to the socuth and
east. The proposal includes expanding the already extensive vegetative
buffer between existing parking and homes. Berms, landscaping and fences
will contribute to the buffer. To the west, a chain link fence coversd in
black vinyl will be installed within the treed buffer arsa. A board on board
fence, seven feet high, will be used in the northern buffer.

The existing lighting fixtures are 15’ high in the northwest portion
of the property, and 25° in the northeast ©portion. They have
omni~directional lights. The modificaticon proposes replacing the sxisting
standards with 15’ 1lights in the areas nesar residential development, and
taller fixtures in the areas more removed from the homes. The new fixtures
will be equipped with a feature to direct the light toward the pavement.

Currently, 1,037 parking spaces are permitted by spacial exceptions.
The modification, as revised, reduces the number to 625 spaces. In addition,
the existing storawater management facility is "minimal," as described by
Homa Depot‘s witnesses. The meadow, which is proposed for the northwest
corner of the property, will enhance the control of stormwater runoff. It is
possible that in the future a regiocnal stormwater managsment facility/pond
could be installed in the western portion of the property. The existing
systsm is adequate to handle on-site stormnwater runoff, partly because the
amount of impervious surface will be reduced by 26% (5.6 acres) from the
current condition. If the expanded system is installed, it would handle
off-aite runoff from a much larger area.

According to the expert engineer, most of the Aspen Hill development
was constructed prior to the institution of requlations governing the control
of stormwataer. Home Depot and DEP are investigating the possibility of
converting the meadow on the west side of the property into a regicnal
stormwater management pond to capture the runcff from 160 acres north of the
site in the Aspen Hill area. Home Depot would attempt to retain as much of
the meadow as possiblae.
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Casa Nos. CBA-381-A, CBA-1270-A, and CBA-2235-A

Home Depot plans to conastruct a one-story building on the
commercially zonad portion of the property. It will contain approximately
163,000 sequare feet, significantly reduced from Vitro‘’s buildings which
contained 315,000 aquare feet. The new building will be set back farther
than Vitro's from both Georgia Avenue and the residential communities.

Home Depot proposes to post a sign near the intermection of Georgia
Avenue and Connaecticut Avenue. The aign will be 27° high and will be
architecturally integrated with the building.

According to the traffic expert, the site will generate less traffic
with Home Depot than with Vitro, even including the traffic from Vitro'‘s
continued use of the Lee Building on the adjacent property. The peak times
will be Friday, Saturday and Sunday, rather than the morning and evening
weekday peak hours which were asaocciated with Vitro. Saturday traffic will
be the heaviest. During the week, Home Depot expects that much of the
parking lot will be unused.

The plan for the site emphasizes the driveways from Georgia Avenue
and Connecticut Avenue, and discourages use of the driveway from Aspen Hill
Road. Currently, three driveways connect the property and the Lee Building
property. One driveway will remain after the conversion to Home Depot’a
use. The petitioner is discussing with the State Highway Administration
(SHA) the installation of a light at the Georgia Avenue driveway.

The traffic expert found that the roadway network will accommodats
the traffic, and that vehicles would have a safe sight distance at the
driveways., He further found that there would bea nc nuisance created by the
parking.

Eliot Chabot, president of the Aspen Hill Civiec Association,
testified that the civic amsociation endorses Home Depot's proposal. He had
submitted a letter dated February 22, 1994, in which he stated, "Since it
first publicly announced its interest in the Vitro site last November, Home
Depot has shown an outstanding willingmess to work with the community to meat
our concerns about the impact of their use on the immediate neighborhood and
the surrounding community." His letter included some of the items which form
the agreement betwesn Home Depot and the community. Mr. Chabot emphasized
that the buffer arsas on the north and west borders of the property would be
memorialized by covenants, in perpetuity.

FINDINGS OF TER MARYLAMD-NATIONAL CARPITAL

—PARK AND PLANNING COMMISSION

Technical Staff at the Maryland-National Capital Park and Planning
Commission (M~NCPPC) recommanded approval with conditions (Exhibit No. 21).

No one appeared at the hearing in opposition to the proposed
modifications, and the record contains no statements in oppesition.
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The Board is impressed with the level of effort exerted by both Home
Depot and the Community to reach consensus about measures to alleviate
perceived impacts from the new use of the property. The Board understands
that Vitro‘s use as an office was considerably different than Home Depot‘s ip
likely to be as a retail business. In some ways the impact will ba less
intense, while in scme ways there is the potential for increased impact. TFor
example, Vitro‘s use was confined primarily to weekday working hours, while
Home Depot’'s busiest times will be Friday, saturday and Sunday. Nonetheless,
the Board is persuaded by the evidences, testimony, and exhibits that Home
Depot has proposed measures to mitigats adverse impact. The Board fully
expacts that the apecial exceptions for parking, which are the subject of
this Opinion, will result in no adverse impact.

Home Depot has committed to the installation of increased
landscaping, buffers such as fencas and berms, and replacement lighting with
non-glare, directicnal fixtures. Furthermore, the number of rarking spaces
will be reduced almost by half, from 1,037 to 625. The reduction will result
in less impact on the communities to the north and west, and to an improved
stormwater management System.

Bagsed on the testimony and evidence in the record which is binding on
the petitioner, the Board finds that the proposed modification satisfies the
general conditions for special axcaption as defined by Section 59-G-1.21 of
the Montgomery County Code, as well as the specific requirements for
off-street parking in connection with a commercial use as set forth in
Section 59-G-2.39.

Therefore, this modification to the special exception to permit: (1)
transfer of special exceptions CBA-381, CBA-1270, and CBA-2235 and CBA-~2339
from Vitro te PCC Maryland Realty Corporation and Penn Central Corporation;
(2) transfer of spacial exceptions CBA-381, CBA~-1270, CBA-223§ from PCC
Maryland Realty Corporation and Penn Cantral Corporation to Home Depot; (3) a
reduction in the number of parking spaces from 1,037 to 625; (4) an increase
in landscaping, trees, buffering elements and the installation of a security
fence; and (5) the replacement of the existing lighting is hereby granted to
the petitioner only, subject to the following conditions:

1. Patitioner is bound by the testimony, both oral and written, and
all evidence and exhibits in the record.

2. The transfer of the special exceptions from Vitre to Ppce
Maryland Realty Corporation and Penn Central Corporation
{CEBA-381, CBA~-1270, CBA-2235 and CBA-2339) is effective with
this opinion.

3. The transfer of the epecial exceptions from PCC Maryland Realty
Corporation and Penn Central Corporation to Home Depot (CBA-381,
CBA-1270 and CBA-2235) will be effective when the sala of the
Property is completed. Home Depot must notify the Board of
Appeals when this occurs.
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4.

Petitioner must obtain approval of a final landscape, lighting
and signage plan from the  Technical Staff of the

. Maryland-National cCapital Park and Planning Commission. All
"plant material muat be maintained and replaced as necessary.

One copy of the approved plan must be submitted to the Board for
its records. One copy of the approved plan must be submitted to
the 2oning Supervisor of the Department of Environmental
Protection (DEP). Petitioner must obtain a sign permit from DEP.

Petitioner muset obtain approval of a stormwater management plan
from DEP. If a regional stormwater management plan is proposed
and approved, petitioner must submit a revised site plan to the
Board for its records.

The Board adopted the following Resolution:

BE IT RESOLVED by the Board of Appeals for Montgomery County,
Maryland, that the opinion stated above be adopted as the Resolution
required by law as its decision on the above-entitled petition.

The foregoing Resclution was proposed by William S. Green, and
concurred in by Helen R. Strang, Allison Bryant, Judith B. Heimann, Chajirman,
and K. Lindsay Raufasts.

I do hereby certify that the foregoing
Opinion was officially entered in the
Opinion Book of the County Board of
Appeals this 15th day of April, 1994.

NOTRE:

Irene H.
Clerk to the Boa

Gurman

o& - Section 59-A-4.53 of the Zoning Ordinance regarding ths

twanty-four-months’ period within which th. right granted by the
Board must be sxercised.

See Section 59-A~3.2 of the Zoning Ordinance regarding Use and
Occupancy Permit.

Any decision by the County Board of Appeals may, within thirty (30) days after
the decision is rendered, be appealed by any person aggrieved by the decision
of the Board and a party to the proceeding before it, to the Circuit Court for
Montgomery County in accordance with the Maryland Rules of Procedure.



EXHIBIT C

DEVELOPMENT PROGRAM

Project - The project consists of one structure to be
constructed in the southeastern corner of the Subject Property and
will contain a 135,000 net square feet building materials and
supply store together with a 28,000 net square foot garden center
including a greenhouse and sun screens.

Local Features - The local features, such as security fence,
berms, enhanced landscaping, utilities, grading, seeding, outdoor
llghtlng, plantings, surface paving, and other landscape features
shall be completed prior to occupancy of the building, unless
weather precludes such completion. In such event, security for
such completion shall be provided in a form and in such amount as
deemed acceptable by the Planning Board or designee.

Parking - Parking will be limited to 880 spaces.
Site Infrastructure -

(a) The base paving, curb and gutter, sidewalks, internal
roadways and general site utilities shall be completed
contemporanecusly with construction of the building.

(b) Storm Water Management facilities adequate to serve the
Property shall be installed by Home Depot; should the Montgomery
County Department of Environmental Protection determine (with the
consent of Home Depot) that additional storm water management
facilities should be installed, such additional facilities may be
installed pursuant to an agreement between DEP and Home Depot, and
in accordance with a construction schedule agreed upon between
them, without further review or amendment of the Design Plan or
this development program, and without affecting Home Depot's
ability to occupy the building.

Inspections - There shall be one inspection by M-NCPPC
following completion of the building in the project prior to
occupancy of the building. Home Depot shall notify M-NCPPC by
letter for inspection in accordance with this Development Program
and Design Plan Compliance and Enforcement Agreement.
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AGREEMENT

This Agreement is made &5 of the /Jfrwday of S EPTEMLR 1994,
between The Home Depot, U.S.&., Inc. ("Home Depot"), the Aspen
Hill civic Association, the Layhill Alliance, and certain
additional Neighboring Property Owners (the Neighbors) who are
Signatories hereto. The owners of the following lots who agree

English Manor subdivision, Block 1, Lots 10-37

English Manor subdivision, Block 2, Lots 14-27

Wheaton Woods subdivision, Block 43, Lots 17, 18, 30-40, 57
Wheaton Woods subdivision, Block 38, Lots 15-23

The subsequent owner:of each of these lots who purchases a lot
from a party to this Agreement shall have the right to become a
party by notifying Home Depot ang executing thisg Agreement within

58, Plat 4689, in the Land Records of Montgomery County,
Maryland, less any portion conveyed or dedicated, in fee simple
or by easement, to government authorities for public use).

representatives of the Aspen Hill civie Association, the Aspen
Hill Master Plan Citizens Advisory Committee, and the Layhill
Alliance, and with them has developed a plan for the
redevelopment of the Vitro site whiech would limit the use of the
broperty to a single Homa Depot store, coupled with a substantial
reduction of the parking spaces, and an enhancement of the
landscaping and buffering, all as shown in more detail on Home
Depot's final construction plan (the "Plan"), which is Attachment
1, Exhibit A (19 Pages) of this Agreement, and which shall be in

displayed to the neighbors by Home Depot at the December 1s,
1993, community meeting at Vitre. The Plan will include:

1. the height and location of the building and all outdoor

signage;
2, a plant list (including the size of plants to be used) ;
3. planting specifications (including method of planting

and location) ;

4, detailed grading, landscape, stormwater management, and
sediment control plans ((including swales, drains, etc.
to deal with drainage off the buffer area (including
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problems caused by diking), as well as drainage
problems currently caused by the parking lot; the
grading plan will also show the drainage into the
stormwater management pond));
5. catalogue cuts for exterior light fixtures;

6. height and field of coverage of exterior lights;

7. specification that the generator will only be used in
emergencies (or when required for maintenance or
testing):

8. location, height, and type of fencing (including the
general location of all gates in the fencing; all gates
will have provision for locks, although various entry
arrangements will vary with individual abutting home
owners and their successors); and

9. snow collection points for snow plowing which will be
located on the parking lot, along the second tier of
light poles in from the edge of the lot.

In consideration of the mutual promises and agreements contained
in this Agreement, the parties agree as follows:

1. The Neighbors, the Aspen Hill Civic Association, and
the Layhill Alliance agree to support Home Depot's 1994
applications for any and all governmental approvals of its
development (and oppose, at the sole and exclusive cost of Home
Depot, any appeal filed against such approvals) provided that
such applications are (i) in accordance with the Plan, and (ii)
consistent with the terms of the covenant (Attachment 1 of this
Agreement), and (iii) are consistent with the Aspen Hill Master
Plan as approved by the Montgomery County Council March 29, 1994.

2. Home Depot agrees that:

(a) prior to the initiation of construction of its new
store, it will cause to be recorded in the Land Records of
Montgomery County the Covenant contained in Attachment 1 of this
Agreement.

(b) upon receipt of appropriate documentation, it will
reimburse the Aspen Hill Civic Association for the cost of up to
two hours of time from an attorney (designated by the Civic
Association) to review this Agreement.

(¢) prior to the recording of the Covenant, Home Depot
will provide the Aspen Hill Civic Association with a copy of the
proposed maintenance program for plants and grounds (including
replacement of dead or diseased plants) on the Site. The Aspen
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Hill Civic Association will provide Home Depot with any
recommendations for changes that the Civic Association may have
within thirty days of receipt of the proposed maintenance
program. Home Depot will, to the extent financially reasonable
and practicable, adopt the changes recommended by the Civic
Association. Home Depot will follow the same practice of
allowing the Civic Association thirty days to comment and (to the
extent financially reasonable and practicable) adeopting the
recommendations of the Civic Association, on all future changes
to the maintenance program.

(d) prior to the recording of the Covenant, Home Depot
will provide the Civic Association with a copy of Home Depot's
Standard Operating Procedures (the "Procedures") for dealing with
hazardous materials spills, including pesticides. Home Depot
will notify the Aspen Hill Civic Association of any changes to
the Procedures no later than thlrty days after the changes take
effect.

Witness: The H }Z?e Dep ,,U.S.A., Inc.,
%yw W By: .

Sr Corpor_ate Counsel-Reai Estate

The Aspen Hill Civic Association

g_g/ e —

N (’L.\.f

(Y]

The Layhill Alliance

. Daxwee 4 ?Z/C\éau_

()dance W. Mslean

Neighboring Property Oowners:
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DECLARATION OF COVENANTS

ATTACHMENT 1

THIS Declaration of Covenants (the "Covenants"), made this

7+ day of Ao &g g2 , 1994, by The Home Depot, U.S.A.,
Inc. ("Home Depot"), owner of Parcel A and Outlot A as shown on a
plat entitled Vitro Corporation Property recorded on September
25, 1956 at Plat Book 58, Plat 4689, in the Land Records of
Montgomery County, Maryland, less any portion conveyed or
dedicated, in fee simple or by easement, to government
authorities for public use (hereafter the "Site").

WHEREAS, for the purpose of maintaining good relations with
the surrounding community, Home Depot has entered into an
agreement (the "Agreement") dated Celremge® /é, /7Y, between
itself, the Aspen Hill Civic Association, the Layhill Alliance,
and certain Neighboring Home Owners, whose names and lot numbers
are attached to these Covenants as Exhibit B; and

WHEREAS, the covenants and restrictions hereinafter set
forth have been duly adopted after careful consideration by the
present owner of said Site as those to be imposed by this
instrument as aforesaid.

NOW, THEREFORE, know all persons by these presents, that the
said Home Depot does hereby establish and impose upon the Site
the following protective restrictions and covenants to be (1)
observed by whosoever, within the term hereof, owns a current or
future interest in all or part of the Site (the "Owner"), and (2)
enforced by such persons as are specified by these covenants.

1. For a period of twenty (20) years from the date hereof,
and as long thereafter as Home Depot occupies the Site as a Home
Depot store,

(a) No development will occur on the Site which is not
strictly in accordance with the plan contained in
Exhibit A of these Covenants (the "Plan").

(b) The residents of the Aspen Hill Planning Area will
be allowed to sled at their own risk in the area
indicated on Exhibit A of these Covenants,
whenever it is covered with snow and/or ice.
Sledding may be controlled by Home Depot to the
degree necessary to keep it from interfering,
unreasonably, with store operations. Permission
for such recreational use is granted in accordance
with the provisions of the Annotated Code of
Maryland, Natural Resources Volume, Section 5-
1101 et seq., and may be revoked or amended by
appropriate posting in the event that such law is
substantially amended or repealed.
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(c)

(d)

(e)

(£)

-9 -

Any tree (1) which is shown on the Plan and
planted by the Owner, or (2) which is shown on the
Plan outside of the Landgreen Wooded Area (the
existing tree area along the west side of the
property up to 4200 Southend Road, as shown on
Exhibit A), that dies will be replaced with a tree
of similar species in accordance with the
following table of sizes:

shade trees: 2% to 3 inch caliper

flowering trees: 1 to 1% inch caliper and a
minimum height of 6 to 8 feet

evergreen trees: minimum height of 6 to 8
feet

shrubs: minimum of 24 to 30 inches height and
or spread

The Landgreen Wooded Area is excluded from the
tree replacement requirements because it is agreed
by all parties to be an existing woodland which
has its own rejuvenation c¢ycle, and which is best
left in its natural state.

The Owner will take no actions to harm any of the
following trees that currently exist on the Site:

(1) 33" red oak behind 4204 Landgreen;

(2) 32" beech behind 4206 Landgreen;

(3) 52" white oak behind 4218 Landgreen;

(4) 41" red oak behind 4200 Southend;

(5) 37" red oak behind 4204 Southend;

(6) 29" tulip poplar behind 4204 Southend; and
(7) 31" white oak behind 4208 Southend.

Entrances will be prominently posted with signage
directing that all trucks over 5,000 pounds gross
volume weight will only be permitted to enter the
Site through the Connecticut Avenue entrance. All
unloading of delivery trucks (except loading and
unloading of lumber/building materials at the rear
lumber door, or garden materials along side of the
garden center) will take place within delivery
seals at the loading docks.

The Georgia Avenue entrance will be posted with a
sign, located near the first driveway turnoff,
indicating that the driveway turnoff leads to the
store.

At such time as the State Highway Administration
authorizes the placement of, and agrees to
install, a traffic signal at the Georgia Avenue
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(k)

(1)

(m)
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entrance to the Site, the Owner will pay the
Administration for the cost of the signal.

Garbage and trash will be picked up for removal
from the Site only between 9:00 a.m. and 5:00 p.m.
Integral compactor/container, loaded solely from
the inside of the store only, will be used; it
will be picked up from the loading dock, and
physically removed by truck (not dumped).

The hours the store will be open for customers to
enter the store will be as follows: on Mondays
through Fridays, the store will open no earlier
than 6:00 a.m. and close no later than 10:00 p.m.;
on Saturdays it will open no earlier than 7:00
a.m. and close no later than 9:00 p.m.; on Sundays
it will open no earlier than 8:00 a.m. and close
no later than 8:00 p.m. All deliveries of goods
will occur no earlier than 8:00 a.m. and no later
than 8:00 p.m.

The parking lot will be designed to minimize light
spillover off the lot.

In addition to any other obligations to maintain
the premises, the Owner will (at least annually)
conduct major maintenance (e.g. remove dead trees,
fallen limbs and dead wood) on the grounds between
the perimeter fence and the abutting properties.
Owner agrees to perform such maintenance in a
manner intended not to disturb the natural
character of the woodlands and agrees not to
otherwise use these grounds. In addition, the
Owner, promptly upon receipt of notice by its
store manager or assistant manager, will fix any
clogged or malfunctioning drains or other
hazardous conditions between the perimeter fence
and the adjoining residential properties.

The Owner will police the grounds for trash (on
the store side of the perimeter fence) at least
once each day that the store is open for business.

The Owner has designed the Plan to discourage
motorized access to the Site from Aspen Hill Road,
via the Lee Development Group Property.

The owners of the abutting properties may enter
the portion of the Site between their property

line and the security fence and make such use of
that portion of the Site as is not inconsistent
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with the Owner's responsibilities under provisions
1(i) and 3 of this Covenant.

(n) The wildflower meadow shown in the Plan will have
no structures placed on it and will be mowed and
maintained appropriately for a wildflower meadow.

(o) No public access restaurant, cafeteria, or automat
may be on the Site.

(p) the emergency generator will only be used in
emergencies, and occasionally for testing and
required maintenance.

2. (a) Prior to the issuance of any Use and Occupancy
Permit by Montgomery County, Maryland, the Owner will construct
and/or install (as the case may be):

(1) all berms as shown on the Plan;
(2) all security fencing as shown on the Plan;

(3) all landscaping, including the meadow, as
shown on the Plan;

(4) all replacement lighting as shown on the
Plan;

(5) the stormwater management system shown on the
Plan.

Tn the event that construction or installation of any of the
above five numbered items is temporarily delayed due to weather
(such as planting during winter), or by governmental action (such
as governmental expansion of the stormwater facility to handle
water from areas in addition to the property), the requirements
of this paragraph shall be deemed to be complied with if Home
Depot enters into a fully prepaid contract for such construction
or installation consistent with that shown on the Plan. Any work
(other than that associated with the storm water management
facility) that is so delayed will be completed within one year cof
occupancy, and all work associated with the storm water
management facility will be completed within one year of final
approval by the county of the final construction plans for the
facility.

(b) Prior to the issuance of The Use and Occupancy
Permit by Montgomery County, Maryland, the Owner will enter into
Design Plan Compliance and Enforcement Agreement with the
Montgomery County Planning Board in accordance with the the Aspen
Hill Master Plan as approved by the Montgomery County Council
March 29, 1994.
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3. The Owner will maintain the building and grounds
(including all berms, fencing, landscaping, lighting and
stormwater management facilities) so that they are safe and
operational.

4. The Owner may not permit or condone an application to
be made to any governmental official or body for any land use on
the Site that is not compatible with the the Aspen Hill Master
Plan as approved by the Montgomery County Council March 29, 1994.

5. (a) Each of the following have standing to enforce
this Covenant: (1) the Maryland-National Capital Park and
Planning Commission; (2) the Aspen Hill Civic Association, or its
successors; (3) the Layhill Alliance, or its successors; (4)
Neighboring Home Owners who are parties to the Agreement;

(p) No legal action shall be brought to enforce these
covenants until the Owner has been given written notice of the
alleged violation and a reasonable time to cure such violation.
In the event such an action is brought, the Court may award a
reasonable amount to the plaintiff for court costs and fees
actually paid by the Plaintiff, provided that the Court finds
that the Defendant breached the Covenant, that the Plaintiff
acted reasonably, necessarily, and in good faith in all respects,
and that the Plaintiff took all steps appropriate under the
circumstances to obtain relief short of instituting litigation.

(c) No failure on the part of any person(s) designated
in item 5(a) to enforce any of these Covenants shall waive that
person(s)' right to enforce any of these Covenants. '

6. These Covenants are to run with the land and shall be
binding for a period of twenty (20) years from the date hereof,
and as long thereafter as Home Depot occupies the site as a Home
Depot store, except that the Owner's covenant to construct no
building or structure within the buffer area (the land shown on
the Site Plan between the fence the abutting residential
properties), to leave such buffer area in the condition shown on
the Site Plan, to allow abutting residents the right to enter
upon such buffer area, and the right of Parties to the Agreement
to enforce such covenants as set forth herein, shall run with the
land and shall continue to be binding on all future owners of the
Site for as long after twenty years as any parties to the
Agreement continue to own and reside in their homes; no amendment
shall be binding or effective until it is recorded and signed
jointly by:

(a) the Cwner:

(b) Two-thirds of those Neighboring Property Owners
who are Signatories to the Agreement and who, at the
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time of the amendment, are owners and residents of
properties which abut the Site, and

(c) The Aspen Hill civic Association, or its

successor.
7. owner will identify the Site as being in "Aspen Hill,
Maryland" or in "Aspen Hill," not in "Rockville," "Wheaton," or
"gilver Spring." To the extent permissible by the U.S. Postal

service, the Owner will use "Aspen Hill" as the town designation
of the Site's mailing address.

8. The Owner will make specific reference to these
Covenants in a separate paragraph of any subsequent deed, sales
contract, mortgage, or other legal instrument by which any
interest in the Site is conveyed (including a lease agreement).

9. Home Depot will direct all contractors involved in
construction or demolition on the Site that no truck over 5,000
pounds gross weight volume, when going to or from the Site, is to
use any primary, secondary or tertiary residential street in the

Aspen Hill Planning Area.

The foregoing Agreement is hereby accepted as of the date
first above written. '

ATTEST: THE HOME DEPOT, U.S.A., INC.,




EXHIBIT A

(Exhibit A will consist of the final Construction Plan, which
will be in substantial conformity with the map shown by Home
Depot at the December 16 community meeting at Vitro, with the
following items added):

6.
7.
8.

the height and location of the building and all
signage;

a plant list (including the size of plants to be used);
planting specifications (including method of planting
and location):

an area designated as appropriate for sleddlng,
detailed grading plans ((including swales, drains, etc.
to deal with drainage off the buffer area (including
problems caused by diking), as well as drainage
problems currently caused by the parking lot; the
grading plan will also show the drainage into the
stormwater management pond)),

catalogue cuts for exterior light fixtures;

height and field of coverage of exterior lights;
location, height, and type of fencing (including the
location of all gates in the fencing).

snow removal plan (showing snow collection points).
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Gadarty krrinsires Dy McGraw-Bulson

a aiscnmineting and anistic dasgn choice lor
any lare-ared ighting apracation—new inslal-
lahon or retrofit.

Constructad exciusively of 10p-ruality matenals,

=ach Gatena unit1$ factory-tested 1o ansure

Irouble-free operation. And Lecause these

atiracive tixtees are available n two sizes, ten

colors and seven optkal packages, Galleria sets

ungrecedented new siandards in applicabon

Aexbiity. Dimensions—inches

Vertical and horizontal lamp configurations A 8 -] [-]
dekver the appropnate beam paltem for virtualy Large 27 14%° 12° B or 14"
any apphcation. Small 214 1% 12" 6" or 14°
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retaining screws. Door/lens drops on tethared for safety on spider mount units.

idesl for roadways, Type Hi has a wider fleid of
hmmlﬂknﬂnbuwsnﬂhkxgmud

Forward Throw

An excellent parimater light, Forward Throw
produces a forward-throw asymmetrical sham-
cutolf patterr of Sght for axtanded asa widths. it
is ideal for small parking lots and sacurity lighting
applications whers poles must be mounted at
the perimeler of an araa or whare spill light must
be minimized.
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EXHIBIT B

Exhibit B will contain a list of the Neighboring Home Owners who
are signatories to the Agreement.

dept\re\hwl\42238\agree8.nei



EXHIBIT B
List of Neighboring Home OQOwners Signing the Agreement

Nancy L. Zareva
4208 Southend Road

Sharon A, Matsui
4008 Scuthend Rcad

Harold Wilson
14001 London Lane

Roger Weaver
Michelle Stillion
4010 Southend Road

Laurence Meinberg
Lorraine Meinberg
4003 Southend Road

Martin Gold
4206 Scouthend Road

Thomas McIntyre
Nan McIntyre
4104 Southend

Percy Edward Goody
Madonna K. Goody
4203 Southend Road

Joseph Gezelter
Diane K. Gezelter
4103 Southend Road

Jean E. Hockman
4210 Southend Road

Thomas W. Eichner
4012 Southend Road

Wilson W. Eimer
Marguerite B. Eimer
4005 Southend Reoad

Izet M. Kapetanovic
Terri Rauba Kapetanovic
4204 Southend Road

Charles P. Froom
Marilyn J. Froom
4210 Landgreen Street

DC2 99980 100 DCS0568.1
10/26/94 4:07pm



Joseph J. Cammisa
Kathryn M. Cammisa
4212 Landgreen St.

Jacqgues Benjoan
4200 Landgreen St.

Roger J. Neill
Sylvia S. Kihara
4218 Landgreen St.

W. H. Williams
Mary Jane Williams
4214 Landgreen St.

John H. Mchr
Harriette S. Mohr
4208 Landgreen St.

Brian J. Wendrich
4112 Southend Road

Alberto F. Lopez
Amelia B. Lopez
4006 Southend Road

Jean M. Denis
. J. Denis
4100 Southend Road

Robert Adams
4102 Southend Road

Barbara B. Dunbar
4108 Southend Road

Parvaneh H. Moussavian-Yousefi
Mehdi Yousefi
4004 Southend Road

Saoda Choudhury
4206 Landgreen St.

Ann Gross
Paul Gross
4114 Landgreen St.

Joseph A. Brown
Marilyn Brown
4112 Landgreen St.

Hallie Melton
4216 Landgreen St.

DC2 99980 100 DC50568.1
10/26/94 4:.07pm



Julio Silva
4204 Landgreen St

Kyungmi Yi
4202 Landgreen St.

German Aguilar
Ana V. Aguilar
4114 Southend Road.

George J. Marshall
4210 Southend Road

Albert Lockhart
4011 Southend R4.

Chong Tae Chin
4009 Southend Rd.

Alfonso Espinosa
Miriam Espinosa
4202 Southend Road

Juan Flores
4200 Southend Rd.

Elizabeth C. Freitag
Donald A. Freitag
4107 Southend Rd.

Bernice Cesare
14003 London Lane

Fabian Garcia
4101 Southend Rd.

H. Laessle Taylor
4105 Southend Rd.

Christina L. Taylor
4110 Southend Rd.

DC2 99980 100 DC50568.1
10/26/94 4:07pm



This is to certify that this
‘instrument has been prepared under
the supervision of the undersigned,
an atotrney duly admitted to
practice before the Court of
Appeals of Maryland.
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BOARD OF APPEALS
for :
MONTGOMERY COUNTY

Stella B. Werner Council Office Building
100 Maryland Avenue
Rockville, Maryland 20850
(240) 777-6600
www.montgomerycountymd.gov/content/council/boa/board.asp

Case No. CBA-381 [CBA-1270, CBA-2235}
PETITION OF HOME DEPOT
RESOLUTION TO RE-OPEN THE RECORD

(Resolution Adopted January 24, 2007)
(Effective Date of Resolution: April 9, 2007)

The Board of Appeals has received a letter, dated January 11, 2007, from
Ryan Shrimplin, Development Manager with WD Development Group. Mr.
Shrimplin writes to inform the Board that The Home Depot is planning an
expansion of its store at 14000 Georgia Avenue which is a permitted use and
which is adjacent to and served by a parking lot allowed by the above-captioned
special exception. Mr. Shrimplin points out that the record for the special
exception already takes into account the anticipated 163,000 square footage of the
store after it is expanded.

The Board of Appeals granted Case No. CBA-381 to Vitro Corporation of
America on January 10, 1955 to pemit off-street parking in connection with a
commercial use. The Board granted amendments to the special exception,
revising setbacks, the height of lights, and the use of a buffer area for an exercise
trail in resolutions effective September 26, 1967 and March 5, 1968 and October
31, 1979. The Board granted Case No. CBA-1270 to Vitro Corporation of
America, effective July 24, 1962, to again permit parking in connection with a
commercial use, for construction of two parking lots, to provide a total of 532
‘parking spaces. Effective September 5, 1967, the Board granted Case No. CBA-
2235 to permit off-street parking in connection with an office building, to construct
an additional parking lot to accommodate 507 cars. In Case No. S-2339, effective
March 5, 1968, the Board granted a modification of the height of the lights for the
- parking lot permitted in Case No. S-1270. Effective April 15, 1994, the Board of
Appeals granted modifications of all of the special exceptions to transfer them to
Home Depot, to reduce the total number of parking spaces to 670, an increase in
landscaping, trees, buffering elements, installation of a security fence and
replacement of lighting. '



Case No. CBA-381 _ Page 2.

The subject property is Parcel “A” located at 14000 Georgia Avenue, Silver
Spring, Maryland 20906-2934, in the R-90 Zone.

The Board of Appeals considered Mr. Shrimplin’s letter at its Worksession
on January 24, 2007 and finds, as it pertains to property adjacent to the special
exception, that it is in the nature of an informational communication. Therefore, on
a motion by Catherine G. Titus, seconded by Wendell M. Holloway, with Donna L.
Barron and Caryn L. Hines in agreement and Allison Ishihara Fultz; Chair,
necessarily not participating:

BE IT RESOLVED by the Board of Appeals for Montgomery County,
Maryland that the record in Case Nos. CBA-381 [CBA-1270, CBA-2235 and CBA-
2339} is re-opened to receive Ryan Shrimplin’s letter dated January 11, 2005, with
attachments.

Allison Ishihara Fultz e
Chair, Montgomery County Board of Appeals

Entered in the Opinion Book
of the Board of Appeals for
Montgomery County, Maryland
this 9" day of April, 2007.

/: {4 c? ‘

W\Q\ LS ST N
Katherine Freeman
Executive Director

NOTE:

- Any request for rehearing or reconsideration must be filed within fifteen (15) days
after the date the Opinion is mailed and entered in the Opinion Book (See Section
59-A-4.63 of the County Code). Please see the Board's Rules of Procedure for
specific instructions for requesting reconsideration.

Any decision by the County Board of Appeals may, within thirty (30) days after the
decision is rendered, be appealed by any person aggrieved by the decision of the
Board and a party to the proceeding before it, to the Circuit Court for Montgomery
County, in accordance with the Maryland Rules of Procedure.



BOARD OF APPEALS
for _
MONTGOMERY COUNTY

Stella B. Werner Council Office Building ' Telephone

100 Maryland Avenue Area Code 301
Rockville, Maryland 20850 - 217-6600

Case Nos. CBA-381, CBA-1270, CBA-2235, and CBA-2339
Case Nos. CBA-381-A, CBA-1270-A, and CBA—2235-A

PETITIONS OF VITRO CORPORATION OF AMERICA
(Hearing held February 23, 1994)

OPINION OF THE BOARD
Effective date of Opinion: April 15, 1994

Vitro Corporation has requested modifications of special exception
Case Nos. CBA-38l1, CBA-1270, CBA-2235 and CBA-2339, pursuant to Section
59-G~2.39 of the Zoning Ordinance, to permit: (1) transfer of special
exceptions CBA-381, CBA-1270, and CBA-2235 and CBA-2339 from Vitro to PCC
Maryland Realty Corporation and Penn Central Corporation; (2) transfer of
special exceptions CBA-381, CBA-1270, CBA-2235 from PCC Maryland Realty
Corporation and Penn Central Corporation to Home Depot; (3) a reduction in
the number of parking spaces from 1,037 to 670. The revised statement of
operations reduced the number of remaining parking spaces to 625; (4) an
increase in landscaping, trees, buffering elements and the installation of a
security fence; and (5) the replacement of the existing lighting.

The subject property is Part of Parcel A, located at 14000 Georgia
Avenue, Silver Spring, Maryland, in the R-90 Zone.

Deécisions of the Board: Transfers of Case Nos. CBA-381, CBA-1270,
CBA-2235 and CBA-2339 from Vitro to PCC
Maryland Realty Corporation and Penn
Central Corporation GRANTED.
Transfers of Case Nos. CBA-381, CBA-1270,
and CBA-2235 from PCC Maryland Realty
Corporation and Penn Central Corporation
to Home Depot GRANTED.
Other modifications to transferred special
exceptions GRANTED.

Harry Lerch, Esquire, represented the petitioners, and called as
witnesses John Westbrook, architect and urban planner; Carl Fry, representing
Home Depot; Dan Waguesback, architect; Ed Papazian, traffic engineer; and
Doug Lohmeyer, registered professional engineer. William Kominers, Esquire,
represented Penn Central Corporation and Vitro, and Eliot Chabot, president
of the Aspen Hill Civic Association, also appeared.



Case Nos. CBA-381, CBA-1270, CBAR-2235, and CBA-2339 -2 -
Case Nos. CBA-381-A, CBA-1270-A, and CBA-2235-A

William. Kominers explained the chain of property transfer and asked
the Board to transfer Case Nos. CBA-381, CBA-1270, CBAR-2235 and CBA~2339 from
Vitro to PCC Maryland -Realty Corporation and Penn Central Corporation,
because the sale of the property from Vitro to them had already taken pPlace.
The parties, Home Depot, PCC Maryland Realty Corporation and Penn Central
Corporation, then requested the transfer of Case Nos. CBA-381, CBA~1270 and
CBA-2235 to Home Depot, contingent on completion of the sale of the property.

Representatives of Home Depot explained that the area covered by the
special exception for parking contains approximately 21.3 acres, zoned R-90.
The store and much of the parking will be located on twelve acres which are
commercially zoned. They confirmed that there will be no charge for parking,
no service. to persons waiting in cars, except for assistance to customers
loading purchases, and no automobile service or repair.-

Witnesses explained that single family residences border the property
to the north and west. Commercial development is located to the south -and
east. The proposal includes expanding the already extensive vegetative
buffer between existing parking and homes. Berms, landscaping and fences
will contribute to the buffer. To the west, a chain link fence covered in
black vinyl will be installed within the treed buffer area. A board on board
fence, seven feet high, will be used in the northern buffer.

The existing lighting fixtures are 15’ high in the northwest portion
of the property) and 25" in the northeast portion. They have
omni-directional lights. The modification proposes replacing the . existing
standards with 15’ 1lights in the areas near residential development, and
taller fixtures in the areas more removed from the homes. The new fixtures
will be equipped with a feature to direct the light toward the pavement.

Currently, 1,037 parking spaces are permitted by special exceptions.

The modification, as revised, reduces the number to 625 spaces. In addition,
the existing stormwater management facility is "minimal," as described by
Home Depot’s witnesses. The meadow, which is proposed for the northwest

corner of the property, will enhance the control of stormwater runoff. It is
possible that in the future a regional stormwater management facility/pond
could be installed in the western portion of the property. The existing
system is adequate to handle on-site stormwater runoff; partly because the
amount of impervious surface will be reduced by 26% (5.6 acres) from the
current condition. If the expanded system is installed, it would handle
off-gsite runoff from a much larger area.

According to the expert engineer, most of the Aspen Hill development
was constructed prior to the institution of regulations governing the control
of stormwater. Home Depot and DEP are investigating the possibility of
converting the meadow on the west side of the property into a regional
stormwater management pond to capture the runoff from 160 acres north of the
site in the Aspen Hill area. Home Depot would attempt to retain as much of
the meadow as possible.
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Home Depot plans to construct a one-story building on the
commercially zoned portion of the property. It will contain approximately
163,000 square feet, significantly reduced from Vitro’s buildings which
contained 315,000 square feet. The new building will be set back farther
than Vitro’s from both Georgia Avenue and the residential communities.

Home Depot proposes to post a sign near the intersection of Georgia
Avenue and Connecticut Avenue. The sign will be 27’ high and will be
architecturally integrated with the building.

According to the traffic expert, the site will generate less traffic
with Home Depot than with Vitro, even including the traffic from Vitro's
continued use of the Lee Building on the adjacent property. The peak times
will be Friday, Saturday and Sunday, rather than the morning and evening
weekday peak hours which were associated with Vitro. Saturday traffic will
be the heaviest. During the week, Home Depot expects that much of the
parking lot will be unused.

The plan for the site emphasizes the driveways from Georgia Avenue
and Connecticut Avenue, and discourages use of the driveway from Aspen Hill
Road. Currently, three driveways connect the property and the Lee Building
property. One driveway will remain after the conversion to Home Depot’s
use. The petitioner is discussing with the State Highway Administration
(SHA) the installation of a light at the Georgia Avenue driveway.

The traffic expert found that the roadway network will accommodate
the traffic, and that vehicles would have a safe sight distance at the
driveways. He further found that there would be no nuisance created by the
parking.

Eliot Chabot, president of the &Aspen Hill Civic Association,
testified that the civic association endorses Home Depot’s proposal. He had
submitted a letter dated February 22, 1994, in which he stated, "Since it
first publicly announced its interest in the Vitro site last November, Home
Depot has shown an outstanding willingness to work with the community to meet
our concerns about the impact of their use on the immediate neighborhood and
the surrounding community." His letter included some of the items which form
the agreement between Home Depot and the community. Mr. Chabot emphasized
that the buffer areas on the north and west borders of the prroperty would be
memorialized by covenants, in perpetuity.

FINDINGS OF THE MARYLAND—NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

Technical staff at the Maryland-National Capital Park and Planning
Commission (M-NCPPC) recommended approval with conditions (Exhibit No. 21).

No one appeared at the hearing in oppositibn to the proposed
modifications, and the record contains no statements in opposition.
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FINDINGS OF THE BOARD

The Board is impressed with the level of effort exerted by both Home
Depot and the community to reach consensus about measures to alleviate
perceived impacts from the new use of the property. The Board understands
that Vitro'e use as an office was considerably different than Home Depot’s is
likely to be as a retail business. In some ways the impact will be less
intense, while in some ways there is the potential for increased impact. For
example, Vitro‘’s use was confined primarily to weekday working hours, while
Home Depot’'s busiest times will be Friday, Saturday and Sunday. Nonetheless,
the Board is persuaded by the evidence, testimony, and exhibits that Home
Depot has proposed measures to mitigate adverse impact. The Board fully
expects that the special exceptions for parking, which are the subject of
this Opinion, will result in no adverse impact.

Home Depot has committed to the installation of increased
landscaping, buffers such as fences and berms, and replacement lighting with
non-glare, directional fixtures. Furthermore, the number of parking spaces
will be reduced almost by half, from 1,037 to 625. The reduction will result
in less impact on the communities to the north and west, and to an improved
stormwater management system.

Based on the testimony and evidence in the record which is binding on
the petitioner, the Board finds that the proposed modification satisfies the
general conditions for special exception as defined by Section 59-G-1.21 of
the Montgomery County Code, as well as the specific requirements for
off-street parking in connection with a commercial use as set forth in
Section 59-G-2.39.

Therefore, this modification to the special exception to permit: (1)
transfer of special exceptions CBA-381, CBA-1270, and CBA-2235 and CBA-2339
from Vitro to PCC Maryland Realty Corporation and Penn Central Corporation;
(2) transfer of special exceptions CBA-381, CBA-1270, CBA-2235 from PCC
Maryland Realty Corporation and Penn Central Corporation to Home Depot; (3) a
reduction in the number of parking spaces from 1,037 to 625; (4) an increase
in landscaping, trees, buffering elements and the installation of a security
fence; and (5) the replacement of the existing lighting is hereby granted to
the petitioner only, subject to the following conditions:

1. Petitioner is bound by the testimony, both oral and written, and
all evidence and exhibits in the record.

2. The transfer of the special exceptions from Vitro to PCC
Maryland Realty Corporation and Penn Central Corporation
(CBA-381, CBA-1270, CBA-2235 and CBA-2339) is effective with
this opinion.

3. The transfer of the special exceptions from PCC Maryland Realty
Corporation and Penn Central Corporation to Home Depot (CBA-381,
CBA-1270 and CBA-2235) will be effective when the sale of the
property is completed. Home Depot must notify the Board of
Appeals when this occurs.
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4. Petitioner must obtain approval of a final landscape, lighting

and signage plan from the Technical staff of " the
Maryland-National capital Park and Planning Commission. All
plant material must be maintained and replaced as hecessary.
One copy of the approved plan must be submitted to the Board for
its records. One copy of the approved plan must be submitted to
the Zoning Supervisor of the Department of Environmental
Protection (DEP). Petitioner must obtain a sign permit from DEP.

5. Petitioner must obtain approval of a stormwater management plan
from DEP. 1If a regional stormwater management plan is proposed
and approved, petitioner must submit a revised site plan to the
Board for its records.

The Board adopted the following Resolution:
BE IT RESOLVED by the Board of BAppeals for Montgomery County,

Maryland, that the opinion stated above be adopted as the Resolution
required by law as its decision on the above-entitled petition.

The foregoing Resolution was proposed by William S. Green, and

concurred in by Helen R. Strang, Allison Bryant, Judith B. Heimann, Chairman,
and K. Lindsay Raufaste.

I do hereby certify that the foregoing
Opinion was officially entered in the
Opinion Book of the County Board of
Appeals this 15th day of April, 1994.

Vot

Irene H. Gurman
Clerk to the Boar

NOTE:

See Section 59-A-4.53 of the Zoning Ordinance regarding the
twenty-four-months’ period within which the right granted by the
Board must be exercised.

S8ee Section 59-A-3.2 of the Zoning Ordinance regarding Use and
Occupancy Permit.

Any decision by the County Board of Appeals may, within thirty (30) days after
the decision is rendered, be appealed by any person aggrieved by the decision
of the Board and a party to the proceeding before it, to the Circuit Court for
Montgomery County in accordance with the Maryland Rules of Procedure.
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