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STAFF RECOMMENDATION AND CONDITIONS 
 
Approval of the limited amendment to the Preliminary Plan subject to the following conditions.1  All 
other conditions of Preliminary Plan No. 119951060, as contained in the Montgomery County Planning 
Board’s Opinion dated November 20, 1995, would remain in full force and effect except as modified 
below. 
 
Common Conditions for Lot 14, Lot 15, Lot 20 and Lot 21 
 
1. No later than ninety (90) days from the mailing date of the Resolution, the Applicants must submit a 

complete Record Plat application that delineates and references the new Category II Conservation 
Easements.   The Record Plat must be approved and recorded in the Land Records of Montgomery 
County, Maryland within nine (9) months of the mailing date of this Planning Board Resolution. The 
existing Category I Conservation Easement remains in full force and effect until the Record Plat is 
recorded in the Land Records of Montgomery County, Maryland. 

2. The Record Plat must reference the standard Category II Conservation Easement agreement as 
recorded at liber 13178, folio 421 in the Land Records of Montgomery County, Maryland.  
 

Specific Condition for Lot 14 
 
3. Within six (6) months of the mailing date of the Resolution, the Owner of Lot 14 must record in 

the Lands Records of Montgomery County, Maryland a certificate of compliance, approved by 
the M-NCPPC Office of General Counsel, to use an offsite mitigation bank.  The Certificate of 
Compliance must provide 16,124 square feet of forest bank credit for the removal of 8,062 
square feet of conservation easement from Lot 14.   

 
Specific Condition for Lot 15 
4. Within six (6) months of the mailing date of the Resolution, the Owner of Lot 15 must record in 

the Land Records of Montgomery County, Maryland a certificate of compliance, approved by the 
M-NCPPC Office of General Counsel, to use an offsite mitigation bank.  The Certificate of 
Compliance must provide 4,748 square feet of forest bank credit for the removal of 2,374 
square feet of Category I Conservation Easement from Lot 15.   

 
Specific Conditions for Lot 20 
5. The Owner of Lot 20 must establish and plant the Category II Conservation Easement as shown 

on the approved Forest Conservation Plan with two (2), two-inch caliper white oak trees and 
one (1), two-inch caliper redbud tree.  Prior to installation of the Category II Conservation 
Easement plantings on Lot 20, the Owner of Lot 20 or his or her agent must attend a pre-
planting meeting with the M-NCPPC inspector.  The Owner of Lot 20 must install, and the M-
NCPPC inspector must inspect and approve, the plantings prior to November 30, 2014.  The 
plantings must meet the survivability requirements of Section 22A.00.01.08 of the Forest 
Conservation Regulations.   

 

                                                           
1
 For the purposes of these conditions, the term “Applicants” refers to the owners of Lots 14, 15, 20 and 21, or any 

successors in interest to those owners, jointly and severally.  The term “Owner” refers severally to the owner or 
owners of the specified lot, or any successors in interest to that specific owner or owners. 
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6. Within six (6) months of the mailing date of the Resolution, the Owner of Lot 20 must record in 
the Land Records of Montgomery County, Maryland a certificate of compliance, approved by the 
M-NCPPC Office of General Counsel, to use an offsite mitigation bank.  The Certificate of 
Compliance must provide 11,230 square feet of forest bank credit for the removal of 7,836 
square feet of Category I Conservation Easement from Lot 20. 

7.  The privacy fencing on Lot 20 cannot be installed until after the approved Record Plat is 
recorded in the Land Records of Montgomery County, Maryland.     

 
Specific Conditions for Lot 21 
8. The Owner of Lot 21 must establish and plant 4,354 square feet of Category II Conservation 

Easement as shown on the approved Forest Conservation Plan with two (2), two-inch caliper 
redbud trees in between existing oak and hickory trees.  Prior to installation of the Category II 
Conservation Easement plantings on Lot 21, the Owner of Lot 21 or his or her agent must attend 
a pre-planting meeting with the M-NCPPC inspector. The Owner of Lot 21 must install, and the 
M-NCPPC inspector must inspect and approve, the plantings prior to November 30, 2014.   A 
pre-planting meeting with the M-NCPPC inspector is to occur prior to planting the Category II 
Conservation Easement planting on Lot 21.   The plantings must meet the survivability 
requirements of Section 22A.00.01.08 of the Forest Conservation Regulations.   

9. Within six (6) months of the mailing date of the Resolution, the Owner of Lot 21 must record in 
the Land Records of Montgomery County, Maryland a certificate of compliance, approved by the 
M-NCPPC Office of General Counsel, to use an offsite mitigation bank.  The Certificate of 
Compliance must provide 13,446 square feet of forest bank credit for the onsite removal of 
8,900 square feet of Category I Conservation Easement from Lot 21.  
 

Site Description 

This site is located on Altice Court at the intersection with Jones Lane in Darnestown.  Figure 1 below 

shows the Potomac Chase II Subdivision and the Category I Conservation Easements areas.    Lot 13, 14 

and 15 have conservation easements for the protection of planted forest at the rear of the properties.   

There are surviving trees from the initial forest conservation planting on Lot 13.   Mowing is occurring 

within the Category I Conservation Easement on lot 13 but the Property Owner is implementing an M-

NCPPC directed reforestation planting program.   As a result, there are no current violations on Lot 13.  

Currently, the Category I Conservation Easement on Lot 14 contains some oak and ornamental 

evergreen trees but is mostly mowed yard.  The Category I Conservation Easement on Lot 15 contains 

one oak tree and otherwise is a mowed side yard area.  There is an M-NCPPC approved fence with the 

Category I Conservation Easement on Lot 15.  The mowing occurring within the Category I conservation 

easements of Lot 14 and Lot 15 is a violation.   The mowing is cutting naturally regenerating trees and 

shrubs and the property owners are not implementing an M-NCPPC-directed reforestation planting 

program.  

The Category I Conservation Easement on Lot 20 and Lot 21 consists of an open oak and hickory forest.  

Deer are eating the understory shrubs and eliminating the native understory plant habitat that 

otherwise would exist.  There is very little forest floor, some leaf litter and some non-native invasive 

shrubs.    There are landscape areas and play area within the Category I Conservation Easement on Lot 

21.  There is a wooden tree house and zipline entirely within the Category I Conservation Easement on 
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Lot 21 (see Figure 2).   There is also an M-NCPPC approved fence within the Category I Conservation 

Easement on Lot 21. The wooden tree house and zipline on Lot 21 are violations of the Category I 

Conservation Easement.   There is some mowing of grass that is occurring within the Category I 

Conservation Easement of Lot 20 that is a violation of the Category I Conservation Easement agreement. 

Figure 1 :  Potomac Chase II Subdivsion:  March 2013 Aerial Photo 
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Figure 2:  Wooden Tree House in Category I conservation easement on Lot 21 

 

 
Background 

The Montgomery County Planning Board approved Preliminary Plan No. 119951060 “Potomac Chase II” 

by Opinion mailed on November 20, 1995, for nine lots on 5.30 acres of land in the R-200 Zone.  The 

approval was limited to nine single family-family dwelling units.  The Plan was approved in accordance 

with the Chapter 50 Subdivision Regulations.  The Montgomery County Planning Board Opinion is 

included as Attachment 1.  All nine lots front Altice Court.  

The approved Forest Conservation Plan protected 0.87 acres of the 1.8 acres of existing forest onsite 

and required a 0.43 acre planting area.  All planted and retained forest areas became Category I 

Conservation Easements.  The approved Forest Conservation Plan shows forest planting on Lot 13, Lot 

14 and Lot 15 and retained forest on Lot 17, Lot 18, Lot 19, Lot 20 and Lot 21 (Attachment 2).  The 

Conservation Easements are shown on Record Plat number 19978, which was recorded on January 23, 

1996 (Attachment 3).  The Category I Conservation Easement Agreement is attached (Attachment 4). 
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The developer planted the required 0.43 acre planting and M-NCPPC inspected the plantings.   In 1999 

and 2002, the M-NCPPC inspector met with the homeowners on Altice Court and discussed the 

Conservation Easements.  These meetings included the current property owners of Lot 14, Lot 15, and 

Lot 21.  

M-NCPPC inspections in 2008 confirmed that only about 10% of the original planting had survived.  The 

M-NCPPC inspector reviewed the approved plan and aerial photographs and noted multiple violations 

within Category I Conservation Easements including mowing and a shed on Lot 14 and mowing on Lot 

15.   The sheds was subsequently removed from the Category I Conservation Easements.    

On May 8, 2013, the M-NCPPC inspector, after failing to get a property owner to remove a structure via 

meetings and emails, issued a notice of violation to the Owner of Lot 21 requiring the structural 

improvements within the Category I Conservation Easement to be removed (Attachment 5).  In a 

subsequent staff meeting with the Owner of Lot 21 and other Altice Court Property Owners, M-NCPPC 

Staff discussed the option of pursuing a limited Preliminary Plan Amendment for forest conservation 

purposes to resolve the on-going  violations.   The Owners of Lots 14, 15 and 20 joined the Preliminary 

Plan Amendment application to amend the Conservation Easements. 

Applicants Proposal  

The Applicants propose to remove the Category I Conservation Easement from Lot 14, Lot 15, Lot 20 and 

Lot 21 and to mitigate the removal offsite and onsite with a Category II Conservation Easement on Lot 

20 and Lot 21.  Figure 3 shows the proposed Category I Conservation Easement removal and Category II 

Conservation Easement establishment as presented on the Preliminary Plan Amendment and Final 

Forest Conservation Plan Amendment.  The Preliminary Plan Amendment and Final Forest Conservation 

Plan Amendment submitted for Planning Board approval are attached (Attachments 6 and 7).   The 

Category II Conservation Easement Agreement for the proposed Category II Conservation Easement on 

Lot 20 and Lot 21 is attached (Attachment 8).  Figure 3 also illustrates the following lot by lot description 

of the proposal.  Figure 4 summarizes the proposed conservation easement changes. 

 

 

 

 

 

 

 

 



7 
 

 

 

Figure 3: Proposed Conservation Easement Changes, 11995106A  

 

Figure 4: Summary of Proposed Conservation Easement Changes 
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Lot 14 and Lot 15: 

The Owners of Lot 14 and Lot 15 propose removing the entire Category I Conservation Easement area 

and mitigate offsite.  Specifically, the Owner of Lot 14 proposes to remove the 8,062 square feet 

conservation easement and mitigate with 16,124 square feet of credit at an offsite M-NCPPC-approved 

forest conservation bank.  The Owner of Lot 15 proposes to remove the 2,374 square feet conservation 

easement and mitigate with 4,748 square feet of credit at an offsite M-NCPPC-approved forest 

conservation bank. 

Lot 20:  

The Owner of Lot 20 proposes to remove the entire Category I Conservation Easement area, 7,836 

square feet, from the property.  As mitigation, the Owner offers the establishment and supplemental 

planting of 4,442 square feet of Category II Conservation Easement onsite and agrees to acquire 11,230 

square feet of credit at an offsite M-NCPPC-approved forest mitigation bank.  Figure 5 shows a detail 

view of the prosed conservation easement changes on Lot 20.  Two (2), two-inch caliper white oak trees 

and one (1), two-inch caliper redbud tree are to be planted within the new Category II Conservation 

Easement and these plantings will supplement the existing trees in the area. The Owner proposes to 

construct a play set and shed within the removed area of Category I Conservation Easement (Figure 5).   

A variance request was submitted and reviewed for impacts to a portion of the root system of Tree # 2, 

a 32”dbh (diameter at breast height) white oak growing on Lot 19.  The Applicant has amended their 

proposal and there is now no proposed impact to the critical root zones of Tree #2.  Therefore a variance 

is not needed.  The Owner requests permission for a privacy fence at the edge of the property near the 

property line with lot 19 and within the proposed Category II Conservation Easement.  This privacy fence 

is shown on Figure 5 and the Final Forest Conservation Plan Amendment with notes required tree 

preservation measures during fence construction. 

Lot 21: 

The Owner of lot 21 proposes to remove the entire Category I Conservation Easement area, 8,900 

square feet, from the property.  Figure 5 shows a detailed view of the proposed conservation easement 

changes on Lot 21.  As mitigation, the Owner offers the establishment and planting of 4,354 square feet 

of Category II Conservation Easement onsite and agrees to acquire 13,446 square feet of credit at an 

offsite, M-NCPPC-approved forest mitigation bank.  Two (2), two-inch caliper redbud trees are to be 

planted in between the existing oak and hickory trees in the Category II Conservation Easement.  The 

Owner requests the existing tree house, zipline and portion of a play area remain within the Category II 

Conservation Easement.  With M-NCPPC permission structures are allowed within a Category II 

Conservation Easement.  Currently, these structures are not harming existing trees.  
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Figure 5:   Detail View of Forest Conservation Plan Amendment for Lot 20 and Lot 21 

 

 

A new Record Plat will be required to show the removal of existing Category I Conservation Easement 

and establishment and placement of Category II Conservation Easements on Lot 20 and Lot 21. 
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PLANNING BOARD REVIEW AUTHORITY 

The Planning Board approved Preliminary Plan 119951060 “Potomac Chase II” and required the 

establishment of the conservation easements in the subdivision.   The Planning Board has authority 

under Subdivision Regulations (Chapter 50 of the Montgomery County Code) to hear an amendment 

that proposes changes to the conservation easements.    

In addition, the Planning Board has directed Staff to bring all requests for modifications to  conservation 
easements before them to be considered in a public forum. 
 

STAFF REVIEW 
 

This limited amendment to the Preliminary Plan is in response to violations to the Category I 

Conservation Easement.   The M-NCPPC inspector issued a Notice of Violation to the Property Owner of 

Lot 21 for erecting a tree house within a Category I Conservation Easement.   The Notice of Violation 

directed the Property Owner to remove the wooden tree house from the conservation easement.  The 

Property Owner failed to remove the tree house and at a meeting with Planning Department staff, M-

NCPPC agreed that the Property Owner could submit a Preliminary Plan amendment to change the 

conservation easements.   M-NCPPC agreed that the tree house could remain in the Category I 

Conservation Easement while this amendment was under review.  

The Property Owners of Lot 14, 15, and 20 joined the Preliminary Plan amendment.  There are violations 

of the Category I Conservation Easement agreement on these properties as well.  

The Amendment will remove the entire Category I Conservation Easement from Lot 14 and 15.   These 

Category I Conservation Easement areas are failed planting areas.  The proposed mitigation is equal to 

twice the area of conservation easement removed.  Abandonment of existing Category I Conservation 

Easement will resolve the conservation easement mowing violations on lot 14 and 15.   Figure 4, 

previously shown, summarize the proposed conservation easement changes. 

Mitigation offsite and onsite compensates for the entire Category I Conservation Easement removal on 

Lot 20 and 21.   The offsite mitigation would preserve planted or retained forest at an offsite M-NCPPC- 

approved forest mitigation bank.   The Property Owners propose a Category II Conservation Easement 

from an area 40 feet from the back property line on both Lots 20 and 21.  The Category II Conservation 

Easement will protect existing tree canopy.   Supplemental trees are proposed to be planted within open 

areas of the Category II Conservation Easement.  The total mitigation proposed is equal to twice area of 

conservation easement removed as is shown in Figure 4.    The tree preservation measures shown on 

the Amendment can permit the Owner of Lot 20 to construct a portion of this fence within the Category 

II Conservation Easement and at the same time protect the trees within conservation easement on Lot 

19 and Lot 20.  The Amendment shows the wooden tree house, zipline and play area on Lot 21 and as 

such approval of the Amendment by the Planning Board would allow these structures to remain within a 
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Category II Conservation Easement.   Staff believes the structures are violations of the Category I 

Conservation Easement but are permissible within a Category II Conservation Easement. “Restriction 6.” 

of the Category II Conservation Easement Agreement indicates that “the following activities may not 

occur without prior written consent from the Planning Director: b.) Erection of any buildings or structural 

improvemtns on or above ground, including (but not limited to) sheds, dog pens, play equipment and 

retaining walls.” Futhermore, “the Planning Director may approve these activities upon a finding that the 

proposed activity will not interfere with the purposes stated above, and in particular with tree 

preservation; screening existing and proposed development from adjacent and abutting landowners, 

maintenance of tree cover; and preservation of open space.”  Staff believes the existing zipline, tree 

house and play area are not harming the existing trees on Lot 21, the abutting property owners are not 

affected by the tree house.  The tree house is built as a free standing structure with timber supports.  

NOTIFICATION and OUTREACH  
 
The Subject Property was properly signed with notification of the upcoming Preliminary Plan 

amendment prior to the acceptance of the application on September 18, 2013.  All adjoining and 

confronting property owners, civic associations, and other registered interested parties were notified of 

the upcoming public hearing on the proposed amendment.   

All residents of Potomac Chase II not part of the application have commented in writing on the proposed 

Preliminary Plan amendment.   Letters from the Owners of Lots 13, 16, 17, and Lot 18 are attached 

(Attachment 8).   These letters support the proposed amendment.  The Owner of Lot 19 has objected 

strongly to the proposed amendment and the variance request.   The written objections received 

include how the Category I Conservation Easement is “perpetual” and “forever” and that there is no 

compelling evidence to change the conservation easement category.   The Property Owner of Lot 19 

notes that the Category I Conservation Easement is indivisible and unitary and extends to all the 

property owners not just the applicants and as such decisions should be made for the entirety or not all.   

The Planning Department received this letter from the Lot 19 Property Owner on November 13, 2013.   

This letter is attached as Attachment 9. 

Staff Response to Opposition Letter: 

The Category I Conservation Easement is a private easement between the respective Property Owner 

and M-NCPPC and is a real covenant running with the land. The Category I Conservation Easement is a 

private easement and does not grant permission for others to enter into the conservation easement.   

There is compelling evidence to consider changes to the conservation easement category.  On Lot 14 

and Lot 15, the forest planting installed in the late 1990s has failed, the conservation easement on these 

properties is a largely a mowed yard.  On Lot 20 and Lot 21, the native understory shrubs and trees have 

largely disappeared.  Some of the causes are repeated conservation easement encroachments.  Other 

causes include deer browse and deer rub which are eliminating most of the native shrub and tree 

seedlings.     A change in easement category would recognize the existing condition, which is an absence 

of regenerating native trees and native shrubs within the Category I Conservation Easements on Lot 20 

and 21. 
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RECOMMENDATION 

Staff recommends that the Planning Board approve this Amendment with the conditions specified 

above. 

ATTACHMENTS 

1. Potomac Chase II Preliminary Plan 119951060 Opinion 

2. Approved Final Forest Conservation Plan Potomac Chase II Lots 13 thru 21, Block Q 

3. Record Plat No. 19978 Lots 13 through 21, Block Q, Potomac Chase 

4. Category I Conservation Easement Agreement LF13178.412 

5. Notice of Violation  

6. Preliminary Plan amendment submitted for Planning Board approval 

7. Final Forest Conservation Plan amendment submitted for Planning Board approval 

8. Category II Conservation Easement Agreement LF13178.421 

9. Community Resident Letters supporting Preliminary Plan amendment 

10.  Community Resident Letter opposing Preliminary Plan amendment 
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