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Summary 

 

8787 Georgia Avenue, Preliminary Forest Conservation Plan and Mandatory Referral, MR2014047 

 

Marc DeOcampo, Supervisor, marc.deocampo@montgomeryplanning.org, 301.495.4556 

Robert Kronenberg, Chief, Area 1, Robert.kronenberg@montgomeryplanning.org, 301.495.2187 

  

 Preliminary Forest Conservation Plan and Tree 
Variance concurrent with a Mandatory Referral 

 8787 Georgia Avenue, Silver Spring, MD 
 Approximately 3.24+/- acres 
 Removal of five (5) specimen trees  
 Zoned CBD-1: Optional method redevelopment 

pursuant to impending CR zone   
 Application submitted on April 28, 2014 
 Silver Spring CBD Sector Plan 
 
Applicant:  Montgomery County Department of 
Transportation (MCDOT) 

 

 

 Staff recommends approval of the Preliminary Forest Conservation Plan and tree Variance with conditions. 
 Staff recommends approval of the Mandatory Referral for the disposition of County property. 
 The applications are in response to an RFP for the relocation of the M-NCPPC headquarters from its current 

site to Parking Lot #13 at 11143 Grandview Avenue in Wheaton. 
 The schematic development proposes approximately 360 apartment homes (including 46 MPDUs), 26,200± 

square feet of retail and 575 underground parking spaces.  
 The Variance requests the removal of five (5) specimen trees. One specimen tree, a Willow oak (#2) is 75% of 

the State champion.  Details of the applicant’s justifications are provided in the report. 
 The Applicant proposes the removal of Royce Hansen Park. 
 The development will be limited to five (5) stories of wood frame construction over a concrete podium. 
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Site Description and Summary 

The Property is comprised of 3.23+/- acres located in the southeast quadrant of the intersection of 

Georgia Avenue and Spring Street in the Silver Spring Central Business District (in the CBD-1 zone). It is 

the subject of a public/private partnership through a Request for Proposal (“RFP”) process overseen by 

the Montgomery County Department of Transportation (“DOT” or “County”) that will result in the 

relocation of the Maryland-National Capital Park and Planning (“M-NCPPC”) Headquarters currently 

located on the Property to the Wheaton Central Business District (“Wheaton CBD”). 

 

The topography slopes from the west to the east with an elevation change of approximately 22 feet.   

Approximately 80 percent of the site is impervious with over half of the site covered in surface parking.  

In June 2013, the Department of Transportation issued the Request for Proposal (RFP) to achieve 

specific redevelopment priorities for County-owned properties in the “Wheaton Triangle” area of the 

Wheaton CBD and for the Property (currently owned by the M-NCPPC). Consistent with the RFP, the 

Developer will construct improvements for governmental uses, including County agencies, the new M-

NCPPC Headquarters, and public uses and amenities on the Wheaton Property. In return, the Subject 

Property will be redeveloped for approximately 360 apartment homes and 26,200 square feet of retail. 

Five (5) existing specimen trees are proposed for removal along with three (3) significant trees.     
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A complete application for any new optional method of development on the Property will need to be 

submitted for review as a Sketch Plan, Subdivision and Site Plan after a decision is rendered for the 

mandatory referral and preliminary forest conservation plan. 

 

 

 

Plan View of the Ground Floor Retail and Podium Level 
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First Level View of the Retail and Residential 

 

Renderings and Images of the Proposed Development 
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PRELIMINARY FOREST CONSERVATION PLAN 

Staff Recommendation 

Staff reviewed the Preliminary Forest Conservation Plan, and tree Variance for a mixed-use 
development with approximately 360 apartment homes (including 46 MPDUs), and 26,200± square feet 
of retail, and underground parking. Staff recommends approval of the Preliminary Forest Conservation 
Plan with the following conditions: 
 
Conditions: 

1. The Final Forest Conservation Plan must include the planting of two (2) 4-6” caliper Willow oaks 
(Quercus phellos) in the proposed open space courtyard on the Property. Each of the two 
Willow oak trees must have a soil volume of at least 1,000 cubic feet to allow trees to reach 
maximum growth and maturity.  

2. As part of the optional method application, the applicant must make commercially reasonable 
efforts to preserve specimen trees 4 and 7 within the right-of-way along Georgia Avenue and 
Spring Street, balancing the benefits of tree preservation and enhancing the “Green Downtown” 
goals of the Silver Spring CBD Sector Plan with the other goals of the Sector Plan including the 
need for sound urban redevelopment and the delivery of an adequate pedestrian and vehicular 
circulation system along with other public benefits appropriate for this property in this location. 

3. As mitigation for the proposed loss of specimen trees (total caliper loss of 197”), sixteen (16) 3-
inch caliper trees must be planted onsite.  

4. The Final Forest Conservation Plan must include planting details for the Variance tree mitigation.   
 
Pursuant to Chapter 22A of the County Code, the Board’s actions on Forest Conservation Plans, are 
regulatory and binding.   
 
DISCUSSION 
 
The purpose of this memorandum provides staff’s review and recommendations on the Preliminary 
Forest Conservation Plan (PFCP) for 8787 Georgia Avenue, in Silver Spring, Maryland. The Board will also 
be reviewing a concurrent Mandatory Referral for this project.  Unlike the review of the Mandatory 
Referral, the Board’s actions on the PFCP are regulatory and binding.  The Planning Board must act on 
the PFCP before it can act on the Mandatory Referral. 
 
The Applicant proposes to optimize the economic viability of the site and maximize fiscal benefits to the 

County by providing approximately 360 multi-family units, 26,200 square feet of retail, and 575 

underground parking spaces. The development as currently proposed will be limited to five (5) stories of 

wood frame construction above an underground parking garage covering nearly the entire site. The 

PFCP has a net impact of 3.24 acres. The Applicant is proposing the removal, grading and clearing of the 

entire site plus impacts to the specimen trees within the right-of-way along Georgia Avenue and Spring 

Street.   The Variance request includes the removal of five (5) specimen trees, including one Willow oak 

(Quercus phellos) (#2) which is 75% of the State champion.   

 

The design concept for this property did not consider the loss of two centrally located Willow oak 

(Quercus phellos) specimen trees. This will be an undeniable canopy, habitat, community, and even a 
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historic loss since the trees are well over 80 years in age.  While no effort was made to protect the two 

trees, the site is located in a central urban environment.  Although the project proposes removing these 

two trees, the applicant is seeking to facilitate the goals of the County’s RFP process while balancing site 

constraints such as site elevations, grading and current impacts to trees. 

 

The Applicant is proposing to provide parking responsive to market conditions, estimated at this point in 

time to be approximately 575 underground spaces (470 residential and 105 retail). As the site is within 

the Silver Spring Parking Lot District, a tax would be required for all spaces not accommodated on-site to 

provide assistance to maintain the public parking facilities that residents and patrons use in lieu of on-

site parking facilities.  Additionally, the on-site parking will accommodate the new residents and 

potentially alleviate spill-over into the neighboring communities.      

 
Environmental Guidelines  
 

A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD #420141580) was approved by staff on 

May 8, 2014.  The site contains individual specimen, significant, and numerous smaller trees ranging 

from 6-12 inches in diameter. There are no stream valleys, streams, forests, wetlands, floodplains, or 

rare, threatened or endangered species on site.  The Property is within the Sligo Creek watershed and 

Lower Sligo Creek subwatershed; a Use I watershed.  

Forest Conservation  

This property is subject to the Montgomery County Forest Conservation Law (Chapter 22A of the County 
Code). While there is no forest on the Property, there is a 0.49-acre afforestation requirement. The 
Preliminary Forest Conservation Plan proposes to meet the afforestation requirement through offsite 
banking or payment of fee-in-lieu.  
 
The proposed Plan is currently showing the limits of disturbance (LOD) along the property edge. As 
noted above, the PFCP submitted on April 25, 2014 proposes the clearing of all five (5) existing specimen 
trees; one is within the right-of-way of Spring Street. There are three specimen trees on-site; two Willow 
oaks are over 45” in diameter. One, (#2) is a 54-inch mature and healthy oak that provides an 
abundance of ecological performances in an urban ring. Another specimen tree straddles the M-NCPPC 
property and the right-of-way and was documented for removal in 2010 due to the health of the tree 
(Attachment B).  Also proposed for removal are three (3) significant trees onsite, and two within the 
right-of-way of Spring Street.  The plan preparer has indicated that future efforts will be made to protect 
the trees along the property perimeter during the site planning design phase.   This project is subject to 
Chapter 22A of the County Code (Forest Conservation law), Section 22A-21. Variance.   
 
FOREST CONSERVATION VARIANCE 
 
Section 22A-12(b) (3) of Montgomery County Forest Conservation Law provides criteria that identify 
certain individual trees as high priority for retention and protection.   Any impact to these trees, 
including removal of the subject tree or disturbance within the tree’s critical root zone (CRZ), requires a 
variance.  An Applicant for a variance must provide certain written information in support of the 
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required findings in accordance with Section 22A-21 of the County Forest Conservation Law.  The law 
requires no impact to trees that: 
 

a. measure 30 inches DBH or greater diameter at breast height (DBH); 
b. are part of a historic site or designated with a historic structure; or 
c. are designated as national, state, or county champion trees; are at least 75 percent of the 

diameter of the current State champion tree of that species; or to trees, shrubs, or plants that 
are designated as Federal or State rare, threatened, or endangered species.  

 
Applicant Request 
The Applicant submitted a Variance request on April 25, 2014. Revisions to the Variance were 
resubmitted on May 8th, 2014, May 14th, 2014, and May 15th, 2014 and May 20th, 2014. The Variance 
was forwarded to the DEP Arborist on May 8th, 2014 with final corrections on May 20th, 2014.   
 
The Applicant proposes to remove five (5) specimen trees, with critical impacts to an additional three (3) 
within the median along Spring Street.   Under Section 22A-12 (b) (3) (C)  of the County Forest 
Conservation Law the trees proposed for removal are considered priority for retention and protection 
since they measure 30-inches or more as measured at 4.5-feet above ground.  

 

 
Staff Recommendation 
Staff recommends approval of the tree Variance for the removal of trees 1-4 and 7, and impacts to the 
critical root zones for trees #59-61 in the County right-of-way, but conditions that commercially 
reasonable efforts be made by the Applicant to preserve trees #4 and #7 during the optional method of 
development process. 
 
Unwarranted Hardship  
 
As per Section 22A-21, a Variance may only be granted if the Planning Board finds that leaving the 

requested trees in an undisturbed state would result in unwarranted hardship. The Maryland Court of 
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Appeals has defined “unwarranted hardship” in the context of variances for development of 

environmentally sensitive areas as “equivalent to the denial of reasonable and significant use of the 

property”.     

The Applicant has stated that the Variance is necessary to foster efficient land use, increase density 

while promote compatibility, and maximizing the value of the RFP Properties, as well as stimulating 

economic development in and around the Silver Spring CBDs.  Further, the applicant highlights the fact 

that the Property is an urban site that the master plan envisioned for redevelopment.   

In the figure below, the location of the five (5) specimen trees proposed for removal are shown. Of 

those, two specimen trees (#4 and #7) are located on the edge of the limit of disturbance lines. 

Concurrently, it may be possible to retain an additional two significant trees (#6 and #8) within the right-

of-way along Spring Street. For example, the limits of disturbance can be tightened, and if the sidewalk 

is proposed for improvements it could be removed with care to protect the tree roots. Grading could be 

avoided, tree protection measures could be applied, and the laying of the new sidewalk could actually 

prolong the trees health and wellbeing provided soil amendments are made.   

 In evaluating efforts to preserve these trees during the later stages of the development process, all 
goals and objectives and recommendations of the Silver Spring CBD Sector Plan, February 2000 should 
be considered (discussed more on page 9 below), including on page 22 of the Plan that promotes a 
“Green Downtown” and that “Shaded, tree-lined streets punctuated by parks can convey the image of 
success and security. A green CBD can also improve the overall environment, improving air and water 
quality.” Therefore, staff believes that further consideration (and commercially reasonable efforts to 
retain) should be given to retention of the existing trees along Spring Street and Georgia Avenue 
facilitates considering all of the goals and objectives of the Sector Plan. 
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Variance Findings – Based on the review of the variance request and the proposed preliminary forest 
conservation plan, staff makes the following findings:   

1. Granting this Variance will not confer on the applicant a special privilege that would be denied 
to other applicants.  
 

The variance for the trees on the Property will not confer upon the County a special privilege 

that would be denied to other applicants.  The removal of the trees, in conjunction with the 

proposed application was anticipated during the RFP process and is supported by the Sector 

Plan.  The urban conditions support the redevelopment of the site and removal of the specimen 

trees. The disturbance and removal of specimen trees #4 and #7, which are in the County right-

of-way, have not been shown to be necessary and unavoidable.  The Applicant proposed the 

removal of these two trees because the limit of disturbance is greater than 30% of the critical 

root zone in consideration of anticipated streetscape, pedestrian, and circulation improvements. 

Therefore, staff believes that commercially reasonable efforts during the future optional 

method of development process should be explored and exercised to try and preserve these 

trees. 

 

2. The need for the Variance is not based on conditions or circumstances which are the result of 
the actions by the applicant. 
 
The requested Variance and PFCP as designed and written by the Applicant is not based on 
conditions or circumstances which are the result of the actions by the Applicant. The proposed 
application is designed to clear the entire site to accommodate urban redevelopment that is 
supported by the Sector Plan and the goals of the Property redevelopment.  Staff realizes the 
need for providing an economically viable project however; the peripheral specimen and 
significant trees (#4, #6, #7, and #8) can potentially be protected during the construction 
process. While Staff accepts the removal of the trees within the Property boundary, efforts to 
protect the trees within the county right-of-way should be accommodated.  With the application 
of sophisticated tree protection measures and careful construction methods these trees can live 
for decades to come providing ongoing sustainability benefits, improved quality of life, 
increased property value, and fulfil the goals of the Sector Plan by maintaining a “Green 
Downtown”.  

 
3. The need for the variance is not based on a condition relating to land or building use, either 

permitted or non-conforming, on a neighboring property. 
 
The Variance is a result of the proposed layout of the facility on the Subject Property and not a 
result of land or building use on a neighboring property.   
 

4. Granting the Variance will not violate State water quality standards or cause measurable 
degradation in water quality. 

 
The requested Variance will not violate State water quality standards or cause measurable 
degradation in water quality. The site presently has no stormwater management other than the 
small patches of trees. The new State and local stormwater regulations will require stormwater 
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management above the existing conditions and will therefore improve water quality relative to 
the existing discharge rates.  

 
County Arborist’s Recommendation on the Variance - In accordance with Montgomery County Code 
Section 22A-21(c), the Planning Department is required to refer a copy of the Variance request to the 
County Arborist in the Montgomery County Department of Environmental Protection for a 
recommendation prior to acting on the request. The Applicant submitted a Variance request on April 25, 
2014. Revisions to the Variance were resubmitted on May 8th, 2014, May 14th, 2014, and May 15th, 2014 
and May 20th, 2014. The Variance was forwarded to the DEP Arborist on May 8th, 2014 with final 
corrections on May 20th, 2014.  
 
Stormwater Management  
 
A Stormwater Management Concept approval from the Department of Permitting Service is not required 

at this preliminary stage but will be evaluated with future applications for preliminary and site plan.  

   
Mandatory Referral Review 

The application for the disposition of the Property (8787 Georgia Avenue) requires the Mandatory 

Referral review process consistent with the Montgomery County Department of Park and Planning 

Uniform Standards for Mandatory Referral Review. This regulation requires all federal, state, and local 

governments and public utilities to submit proposed projects for a Mandatory Referral review and 

approval by the Commission. The law requires the Planning Board to review and approve the proposed 

location, character, grade and extent of any road, park, public way or ground, public (including federal) 

building or structure, or public utility (whether publicly or privately owned) prior to the project being 

located, constructed or authorized.   

 

The application is the result of a public/private partnership through a Request for Proposal (“RFP”) 

process overseen by the Montgomery County Department of Transportation (“DOT”) that will result in 

the relocation of the Maryland-National Capital Park and Planning (“M-NCPPC”) Headquarters currently 

located on the Property to the Wheaton Central Business District (“Wheaton CBD”). 

 

The M-NCPPC has approved a resolution conveying the Property to the County and Applicant.  While the 

Property has a number of parks located in the immediate neighborhood, one of which is opposite Spring 

Street and the other is proximate to the intersection of Georgia Avenue and Spring Street, the Parks 

Department will need to address the relocation of Royce Hanson Park that is currently sited on the 

Property to a more appropriate site.   

 

Master Plan 

The 2000 Approved and Adopted Silver Spring CBD Sector Plan (“Sector Plan”) articulates six themes as a 

vision for the downtown.  The following themes:  transit-oriented development, commercial downtown, 

residential downtown, civic downtown, green downtown and pedestrian friendly downtown serve as 

guides to evaluate development proposals in the central business district.  This proposal would meet 

five of the six themes, with civic downtown being removed from the current conditions.  The application 
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is within a 10-minute walk of the metro station, and is proposing ground floor retail with residential 

above.  A pedestrian connection that extends Fenton Street to Spring Street is proposed with a linear 

public space to facilitate the linkage and activate the space, as specifically recommended in the Sector 

Plan (p. 72).  This application achieves many of the urban design goals in the Sector Plan (pg. 73) such as 

to “create an attractive pedestrian environment by creating a system of short blocks, and defining 

streets with buildings, open spaces, and streetscaping at a human scale created by street-front retail, 

frequent doors and windows, architectural detail, and appropriately scaled buildings.”  Staff is also 

recommending that the trees be preserved to the extent possible along Georgia Avenue and Spring 

Street to further articulate the green downtown and pedestrian friendly themes. 

 

While the Sector Plan did not contemplate the relocation of the M-NCPPC headquarters, the proposed 

uses are substantially consistent with the land use recommendations of the Sector Plan, identifying 

residential and public/semi-public uses on the Property.  The uses proposed are consistent with the 

current CBD-1 zone and future conversion to the CR family of zones, both of which allow a greater 

degree of flexibility.  

 

Public Meetings 

After the release of the RFP, the County and their development partner held a number of public 

meetings on both the Wheaton CBD development application and the Silver Spring CBD redevelopment.  

Meetings regarding the subject Property were held on June 3, 2013 and September 16, 2013, which 

provided adjacent residents the opportunity to review and comment on proposed application.  The 

County has the meeting dates, proposals and goals for the redevelopment applications highlighted on 

their website:  www.montgomerycountymd.gov  The M-NCPPC also adopted a resolution (Attachment 

A) approving the relocation of the current headquarters on the Property to the Wheaton CBD.  Public 

notices for the current applications for a Preliminary Forest Conservation Plan and Mandatory Referral 

for the disposition of the Property were mailed on May 5, 2014 identifying the date for the public 

hearing.  Staff communicated with a number of residents who wanted more information about the 

application and more specifically, about the flagging that was associated with the trees on the site.     

Conclusion 
Staff recommends that the Planning Board approve the Preliminary Forest Conservation Plan with the 
conditions cited in this staff report and the Mandatory Referral for the disposition of the Property. The 
variance approval is assumed into the Planning Board’s approval of the Preliminary Forest Conservation 
Plan. 
 
ATTACHMENTS: 

 

Attachment A:  Resolution approving conveyance of 8787 Georgia Avenue 
Attachment B: Documentation for Removal of the Willow Oak-2010 
Attachment C: Final Variance request, May 14th, 2014 
Attachment D:  Preliminary Forest Conservation Plan (FCP) (last submittal), May 20nd, 2014 
Attachment F: Correspondence  
 
 

http://www.montgomerycountymd.gov/
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Attachment A 
M-NCPPC Resolution 
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Attachment B 
Documentation for Removal of the Willow Oak-2010 
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Attachment C 
Variance Request 
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Attachment D 

Preliminary Forest Conservation Plan Submittal 
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Attachment F 
Correspondence 
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