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Summary 

 The Application does not propose any new construction and the only disturbance is for the removal 
of existing impervious surfaces. 

 The Application proposes to retain 0.90 acres of existing forest, plant 0.80 acres of additional forest, 
and create 0.70 acres of native meadow habitat within the stream buffer onsite. 

 A request for a variance to remove one (1) specimen tree is included in this Application.  
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Final Forest Conservation Plan S-2761 
Request for approval of a Final Forest Conservation 
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River Primary Management Area (PMA). 
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FOREST CONSERVATION PLAN RECOMMENDATION: Approval, subject to the following conditions: 
  

1. Within one month of the date of the M-NCPPC Planning Board hearing for the Special Exception 
Application S-2761, the Applicant must submit a revised Final Forest Conservation Plan S-2761 
to M-NCPPC Staff for review and approval.  The revised Final FCP (FFCP) must address the 
following.  

a. The FFCP must include a revised Data Table that accurately reflects the forest data. 
b. The FFCP must accurately note on Sheet 1 that the plan proposes to remove one tree 

greater than 30 inches in diameter.  
2. Within six months of the date of the Board of Appeals Resolution for the Special Exception 

Application S-2761, the Applicant must comply with the conditions of approval for the Final 
Forest Conservation Plan S-2761 including: 

a. The Applicant must plant 0.80 acres of reforestation within the stream buffer as 
specified on the approved Final Forest Conservation Plan. 

b. The Applicant must plant 0.70 acres of native meadow vegetation as specified on the 
approved Final Forest Conservation Plan.  

c. The Applicant must place a Category I conservation easement over all areas of forest 
retention, forest planting, and portions of the stream valley buffer as specified on the 
approved Final Forest Conservation Plan. Conservation easements must be recorded in 
the Montgomery County land records. 

d. The Applicant must place a modified Category I conservation easement over all areas of 
meadow planting as specified on the approved Forest Conservation Plan that allows for 
annual mowing of the meadow areas. Conservation easements must be recorded in the 
Montgomery County land records. 

e. The Applicant must submit financial surety for planting 0.80 acres of forest and creating 
0.70 acres of native meadow habitat prior to the start of the maintenance period. 

f. The Applicant must obtain M-NCPPC approval of a two-year maintenance and 
management agreement for the forest planting and meadow creation areas.   

3. The Applicant must install permanent split rail fencing and signs along the perimeter of the 
conservation easement where is abuts the gravel parking area in the rear of the Property, as 
determined by the M-NCPPC forest conservation inspector at the time of forest planting. 

4. The Applicant must install permanent forest conservation easement signage along the perimeter 
of the conservation easement in all areas where permanent fencing is not required, as 
determined by the M-NCPPC forest conservation inspector at the time of forest planting. 

5. The Applicant must comply with all tree protection and tree save measures shown on the 
approved FFCP.  Additional or adjustments to the tree save measures not specified on the FFCP 
may be required by the M-NCPPC forest conservation inspector. 

6. The final sediment control plan, if required by Montgomery County Department of Permitting 
Services, must be consistent with the final limits of disturbance shown on the approved FFCP. 

 
SITE DESCRIPTION 
 
The subject property is identified as Parcel P233 on Tax Map FY 53, and is located at 28621 Ridge Road 
(MD 27), approximately 2,160 feet north of its intersection with Kemptown Road (MD 80) in the 
Damascus Master Plan area (“Subject Property” “Property”). The Property is zoned RDT, and it is 4.50 
acres in size. The front of the Property, along MD 27 is developed with a house that is used as an office 
for the landscape contracting business, a shed, and a gravel parking area.  There is a gravel driveway 
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that leads from the gravel parking area across a stream to a two-story barn, shed, and larger gravel 
parking area.  
 
The Property drains to the Patuxent River, which is classified by the State of Maryland as Use III-P 

waters. The entire Property is located within the Patuxent River PMA and approximately ninety percent 

of the Property is located within the stream valley buffer. A perennial stream enters the Property 

through an existing culvert under a driveway just beyond the north-central Property line, and flows in a 

southerly direction, under the on-site gravel driveway, to an existing instream farm pond. The pond 

discharges at an existing concrete headwall into the natural stream channel that flows off the 

southeastern corner of the property. The stream and pond bisect the Property. Emergent wetlands line 

the stream channel, upstream of the pond. The land surrounding the pond and along the stream 

channel is maintained as a mowed lawn, with a few scattered trees. There is no mapped 100-year 

floodplain on the Property. The Property contains approximately 0.95 acres of forest, of which 0.90 

acres is one contiguous stand that encompasses steep slopes on highly erodible soils, and is located 

along the eastern Property boundary at the rear of the Property. Approximately 0.05 acres of forest is 

located along the southern Property boundary, south of the pond. Six large trees were identified outside 

of the existing forest, including two specimen trees (≥ 30 inches Diameter at Breast Height (DBH)) and 

four significant trees (≥ 24 inches DBH). Neighboring land uses include single-family residential on large 

estate lots and unimproved parcels. The Property abuts residential properties and undeveloped land to 

the north, south and east, and farm land to the west across Ridge Road. An historic property known as 

“Brown’s Log Tobacco House” borders the Property to the south.  

 
Vicinity Map 
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Site Aerial View 

 
PROJECT DESCRIPTION 
 
The Final Forest Conservation Plan (FCP) was prepared as part of Special Exception application  
No. S-2761, to operate a landscape contractor business (Attachment A). While the Planning Board is 
technically advisory on Board of Appeals applications, the Planning Board must make a finding that the 
pending special exception application complies with Chapter 22A, the forest conservation law. 
 
The Application does not propose any new construction; however, it does retain some of the existing 
manmade features within the stream valley buffer and PMA. The Application does not propose to clear 
any forest but will require the removal of one specimen tree.  
 
 ANALYSIS AND FINDINGS 
 
Forest Conservation 

The Application meets the requirements of Chapter 22A of the Montgomery County Forest Conservation 
Law. A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) was approved for the Property 
on August 13, 2009. A Final Forest Conservation Plan has been submitted for review. There is 
approximately 0.95 acres of existing forest on the property. The forest is an immature, mixed-hardwood 
forest dominated by early successional species including black cherry (Prunus serotina), tree-of-heaven 
(Ailanthus altissima), eastern red cedar (Juniperus virginiana), and black locust (Robinia pseudo-acacia). 
Six large trees, including two specimen trees and four significant trees were identified on the Property.   
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The project does not propose to clear any of the existing forest; however, 0.05 acres of the forest is 
located on or below the embankment of the existing farm pond and will not be placed into a 
conservation easement in case of future maintenance requirements that may require disturbance. There 
is a 0.10 acre forest planting requirement on the Property that will be met onsite within the stream 
buffer. The Applicant proposes to retain 0.90 acres of existing forest, plant 0.80 acres of additional 
forest, and create 0.70 acres of native meadow habitat within the stream buffer onsite. These areas as 
well as the stream and inline pond will be protected in a Category I conservation easement. The 
additional forest and meadow plantings, in excess of the forest conservation requirements are proposed 
to offset the existing stream buffer encroachments and proposal to not protect the entire stream buffer 
in a conservation easement, and comply with the recommendations and goals of the Patuxent River 
PMA. Split rail fence will be placed along the perimeter of the conservation easement where it abuts the 
gravel parking area in the rear of the Property and permanent signs will be provided in all other areas to 
delineate the limits of the conservation easement. 
 

Forest Conservation Variance 
 
Section 22A-12(b) (3) of Montgomery County Forest Conservation Law provides criteria that identify 

certain individual trees as high priority for retention and protection. Any impact to these trees, including 

removal of the subject tree or disturbance within the tree’s critical root zone (CRZ) requires a variance.  

An applicant for a variance must provide certain written information in support of the required findings 

in accordance with Section 22A-21 of the County Forest Conservation Law. The law requires no impact 

to trees that: measure 30 inches or greater, DBH; are part of an historic site or designated with an 

historic structure; are designated as a national, State, or County champion trees; are at least 75 percent 

of the diameter of the current State champion tree of that species; or trees, shrubs, or plants that are 

designated as Federal or State rare, threatened, or endangered species.   

Variance Request - The Applicant submitted a variance request in a letter dated April 9, 2014 

(Attachment B). The Applicant proposes to remove one (1) specimen tree that is 30 inches and greater, 

diameter at breast height (DBH), that is considered high priority for retention under Section 22A-12(b) 

(3) of the County Forest Conservation Law.  

Tree to be removed 

Tree 

Number 

Species DBH  

Inches 

Status 

5 Red Maple 42 Poor condition, root compaction. Gravel will be removed from parking 

area to reduce impervious area and tree may be a hazard to existing 

office building  
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Unwarranted Hardship Basis 

Per Section 22A-21, a variance may only be granted if the Planning Board finds that leaving the 

requested trees in an undisturbed state would result in unwarranted hardship, denying the Applicant 

reasonable and significant use of its property. In this case, the unwarranted hardship is caused by the 

existing development on the Property, the poor condition of the subject tree, and the goal to minimize 

impervious surfaces within the Patuxent PMA. The tree is a 42” DBH red maple that is in poor condition 

and suffering from root compaction due to the existing gravel driveway and parking area that surrounds 

the tree and covers a large portion its root system. The Applicant proposes to disturb the critical root 

zone of the tree in order to remove existing but unnecessary impervious area within the parking lot, as 

recommended in the Patuxent River PMA.  This disturbance to the critical root zone initially triggered 

the variance requirement; however, given the existing condition of the tree, and its proximity to the 

office building and parking area that will remain, it was determined that this tree poses a hazard and 

should be removed. The Application does not propose any new construction on the Property and the 

only disturbance onsite will be for the removal of existing impervious surfaces that are not necessary for 

the landscape contracting operation to continue. Therefore, Staff concurs that the Applicant has a 

sufficient unwarranted hardship to justify a variance request. 

 

 
Tree #5 to be removed – all features are existing; LOD is for removal of existing impervious surface 
 

Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made by the 

Planning Board or Planning Director, as appropriate, in order for a variance to be granted. Staff has 

made the following determinations in the review of the variance request and the proposed forest 

conservation plan: 

Variance Findings - Staff has made the following determination based on the required findings 

that granting of the requested variance:   
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1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 

Granting the variance will not confer a special privilege on the applicant as the removal of the 

one tree is due to its current poor condition and the potential hazard that results from allowing 

it to remain. The Applicant proposed disturbance to the CRZ of the tree in order to remove 

existing, excess impervious area within the parking lot, but the removal of the tree is based on 

its existing poor health and proximity to the existing house/office building to remain. Therefore, 

Staff believes that the granting of this variance is not a special privilege that would be denied to 

other applicants.   

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 

The requested variance is not based on conditions or circumstances which are the result of 

actions by the Applicant. The requested variance is based upon the existing poor condition of 

the tree and the existing site conditions. 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 

 
The requested variance is a result of the existing conditions and not as a result of land or 

building use on a neighboring property. 

4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 

The variance will not violate State water quality standards or cause measurable degradation in 

water quality. The specimen tree being removed is not located within a stream buffer; however 

it is located within the transition area of the Patuxent River PMA. The Application proposes 0.80 

acres of forest planting within the stream buffer which will ultimately replace any water quality 

benefits lost by the removal of this tree. Therefore, Staff concurs that the project will not violate 

State water quality standards or cause measurable degradation in water quality.  

Mitigation for Trees Subject to the Variance Provision - There is one (1) tree proposed for 

removal in this variance request. This tree is in poor condition and is a potential hazard to the nearby 

home/office and parking area. Staff does not typically recommend mitigation for trees in poor condition 

or hazards; however, it should be noted that the 0.70 acres of forest planting proposed within the 

stream buffer onsite is in excess of that required by the forest conservation law and will ultimately 

mitigate any benefits lost by the removal of this tree.        
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County Arborist’s Recommendation on the Variance - In accordance with Montgomery County 

Code Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to 

the County Arborist in the Montgomery County Department of Environmental Protection for a 

recommendation prior to acting on the request. The request was forwarded to the County Arborist on 

April 17, 2014. On April 23, 2014, the County Arborist issued a letter stating that she would not provide 

a recommendation pertaining to the variance request because the Application was submitted before 

October 1, 2009 (Attachment C).  

Variance Recommendation - Staff recommends that the variance be granted.  
 
CONCLUSION 
 
The Final Forest Conservation Plan meets all applicable requirements of Chapter 22A of the County 
Code. Therefore, Staff recommends that the Planning Board approve the Final Forest Conservation Plan 
with the conditions cited in this Staff report. The variance approval is included in the Planning Board’s 
approval of the Final Forest Conservation Plan.  
 
 
Attachments 
 
Attachment A – Final Forest Conservation Plan 
Attachment B – Applicant’s Variance Request dated April 9, 2014 
Attachment C - County Arborist Letter dated April 23, 2014 
 
O:\AREA_3\REGULATORY PLANNING\Pacano\Environmental\REV PR_S2761_DRAFT Staff Report_FCP_05202014.docx 
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April 9, 2014 

 

 

 

Forest Conservation Program Manager  

Environmental Planning Section 

Maryland National Park & Planning Commission 

8787 Georgia Avenue 

Silver Spring, Maryland 20910 

 

Re: Jose Pacano, d/b/a Woodstone Group, LLC  

 Petition for a Special Exception for a Landscape Contractor Business 

 Variance Request 

 Case No. S2761 

 

 On behalf of our client, Jose Pacano, d/b/a Woodstone Group, LLC, we are requesting a 

variance from Section 5-1607(c)(2)(III) of the Natural Resources Article of the Maryland 

Annotated Code.  This section states: 

 

5-1607(c) (2) The following trees, shrubs, plants and specific areas shall be considered priority 

for retention and protection, and they shall be left in an undisturbed condition unless  the 

applicant has demonstrated, to the satisfaction of the state or local authority, that  the applicant 

qualifies for a variance under Section 5-1611 of this subsection. 

 

  (III)   Trees having a diameter measured 4.5 feet above the ground of 

(1) 30 inches, or 

(2) 75 % of the diameter measured 4.5’ above the ground, of the current state 

champion tree of that species as designated by the Department. 

 

Section 5-1611 of the Natural Resources Article of the Maryland Annotated Code grants 

authority to Montgomery County (the local authority) to approve variances from these 

requirements, “where owing to special features of a site or other circumstances, implementation 

of this subtitle would result in unwarranted hardship to an applicant.”  And Section 22A-21, 

entitled “Variance”, of the Montgomery County Code establishes the criteria to grant a variance. 

 

The subject property, 2861 Ridge Road, Mt. Airy, Maryland, is located on Md. Route 27 

Attachment B
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(Ridge Road) approximately ½ mile north of the intersection of Md. Route 80 

(Kemptown Road) and Md. Route 27, in Mt. Airy, Montgomery County, Maryland. The property 

contains 4.5 acres, with a mature .90 acre forest in the rear, a small home in the front right-hand 

corner of the property, and a stream that runs through the center of the property.  A pond has been 

formed in the middle of the property, surrounded by gently rolling, open land.  There is a 30’ x 

40’ barn behind the pond and in front of the forest, which has been used for many years as the 

base for a landscape contracting business, and the applicant seeks to obtain a special exception to 

allow him to continue using the property for that purpose.  The home in the front right hand 

corner has been used as an office for this business, and is no longer used as a residence. The 

neighborhood surrounding the property contains a smattering of large lot single family homes 

and farms.   

The applicant is requesting a variance to remove one tree that measures 30” or greater in 

diameter at breast height (dbh).  In particular, the applicant would like to remove the following 

tree: 

Tree #5 – Red Maple, 42”, poor condition, root compaction. 

 

      Section 22A-21 (b) lists the criteria for the granting of the variance requested herein. The 

following narrative explains how the requested variance is justified under the set of 

circumstances described above. 

 

1. Describe the special conditions peculiar to the property which would cause the unwarranted 

hardship: 

 

The property has been used as a landscape contracting business for over 10 years.  It was being 

used as such when the applicant purchased the property in 2006.  The applicant has made no 

changes to the property, but will be reforesting much of the property when the special exception 

is granted. 

 

Removal of Tree #5 

 

The home located in the front right hand corner of the property, where Tree #5 is located, has 

been used as the office for the landscaping business, and was used for that purpose when the 

applicant purchased the property.  The previous owner installed gravel in the area in front of the 

home, creating five parking spaces and surrounding the tree with gravel and impacting the 

critical root zone of the tree.  The tree is diseased and dying, and is located approximately 20 feet 

from the front of the home.  A large part of the tree overhangs the home, and if the tree falls it 

will damage the home.   

 

2. Describe how enforcement of these rules will deprive the landowner of rights commonly 

enjoyed by others in similar areas: 

 

Attachment B
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Not granting this variance would cause undue hardship on the applicant because based on 

the existing zoning and subdivision requirements only limited areas are available to build on the 

property.  Indeed, because the property is located in the Patuxent River Management Area, 

nothing can be built within 100’ of the stream that runs through the property, and the home in the 

front right corner of the property is located in the only area of the property that can be built on.  

This home is placed in danger by the tree, which is diseased and dying, and the owner should be 

allowed to remove it so that it no longer endangers the home. Granting the variance will remove 

the danger to the only home on the property. 

 

3. Verify that State water quality standards will not be violated or that a measurable degradation 

in water quality will not occur as a result of the granting of the variance:  

 

The variance will not violate state water quality standards or cause measurable 

degradation in water quality.  The tree is located outside the 100’ stream buffer on the property, 

and after the tree is removed, the applicant intends to remove a large portion of the gravel 

surrounding the tree and plant grass in this area.  This will improve the water quality on the site. 

 

4. Provide any other information appropriate to support the request: 

 

 As mentioned above, the tree is diseased and dying.  There is currently gravel 

surrounding its roots, and after it has been removed the applicant intends to remove a large 

portion of the gravel, so that the five parking spaces in front of the home are reduced to three.  

This will improve the quality of any water runoff on the site.   

       The Applicant believes that the information set forth above is adequate to justify the 

requested variance to remove one of the six significant/specimen trees on the subject property. 

Furthermore, the Applicant's request for a variance complies with the "minimum criteria" of 

Section 22A-21 (d) for the following reasons: 

 

1. This Applicant will receive no special privileges or benefits by the granting of the 

requested variance that would not be available to any other applicant. 

 

2. The variance request is not based on conditions or circumstances which result from the 

actions of the applicant. The applicant did not create the existing site conditions, 

including the random location of the specimen trees, the placement of gravel under the 

tree in question, or the diseased condition of the tree. 

 

3. The variance is not based on a condition relating to the land or building use, either 

permitted or nonconforming on a neighboring property. All of the conditions discussed 

above exist on 28621 Ridge Road, Mt. Airy, Md. 

 

4. Loss of the requested tree will not violate State water quality standards or cause 

measurable degradation in water quality. 

 

Attachment B
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If you have any further questions or concerns, please do not hesitate to contact me. 

       

Sincerely, 

 

 

       

 

David C. Gardner 

Attorney for the Applicant 

Attachment B
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DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 Isiah Leggett Robert G. Hoyt 
 County Executive Director 
 

Division of Environmental Policy & Compliance    

 

255 Rockville Pike, Suite 120   •   Rockville, Maryland 20850-2589   •   240-777-0311 
www.montgomerycountymd.gov 

 

April 23, 2014 
 
 
 
Françoise Carrier, Chair 
Montgomery County Planning Board 
Maryland National Capital Park & Planning Commission 
8787 Georgia Avenue 
Silver Spring, Maryland  20910 
 
RE:    Pacano, S-2761, NRI/FSD application accepted on 5/27/2009 
 
Dear Ms. Carrier: 
 
 Based on a review by the Montgomery Planning Department, the application for the 
above referenced request is required to comply with Chapter 22A of the Montgomery County 
Code.  As stated in a letter to Royce Hanson from Bob Hoyt, dated October 27, 2009, the County 
Attorney’s Office has advised me that the specific provisions pertaining to certain trees in the 
Maryland Forest Conservation Act, and therefore any subsequent changes to the County Code 
based on those provisions, do not apply to any application that was submitted before October 1, 
2009.  Since this application was submitted before this date, I will not provide a recommendation 
pertaining to the approval of this request for a variance. 

 
If you have any questions, please do not hesitate to contact me directly.   
 

        
  Sincerely,    

   
  Laura Miller 
       County Arborist   
 
 
cc:   Mary Jo Kishter, Senior Planner 

Attachment C
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