


STAFF RECOMMENDATION AND CONDITIONS 
 
All conditions of Preliminary Plan No. 120040820 and Forest Conservation Plan No. 120040820 that 
were not modified herein, as contained in the Planning Board’s Opinion dated September 23, 2005, 
remain in full force and effect. Staff recommends approval of the Limited Amendment to the 
Preliminary Plan and associated Final Forest Conservation Plan 12004082A to remove 0.522 acres of 
Category I Conservation Easement with the creation of 0.352 acres of new Category I Conservation 
Easement onsite subject to the following conditions: 

 
1. The Applicant must complete a record plat application within ninety (90) days of the mailing of 

the Planning Board Resolution approving this Preliminary Plan that delineates the revised 
Category I Conservation Easement.  The record plat must reference the standard Category I 
Conservation Easement as recorded at liber 13178, folio 412 in the Land Records for 
Montgomery County, Maryland over, i) the new areas to be covered by the easement, and ii) 
the areas identified to remain, as shown on the amended final forest conservation plan.  The 
existing conservation easement remains in full force and effect until the record plat is recorded 
in the Montgomery County Land Records by the Applicant.   
 

2. The Applicant must delineate the revised Category I Conservation Easement boundary on the 
Subject Property with permanent easement markers and appropriate signage no later than 
ninety (90) days from the recordation of the record plat. 
 

SITE DESCRIPTION  
The property is located on Clarksburg Road, approximately 2,500 feet north of the intersection with 
Moxley Road, in Damascus, 85.09 acres, zoned RDT; in the Agriculture and Rural Open Space Master 
Plan area.  This amendment impacts Lot 6, Clover Ridge, 28301 Clarksburg Road, containing 47.00 acres 
and developed with a one family residence and zoned RDT (“Subject Property” or “Property”).  All 
conservation easements for the entire subdivision are located on Lot 6 and Outlot A. Lot 6 and Outlot A 
together total 65.39 acres, of which 24.4 acres are in a Category I Conservation Easement.  The Property 
slopes from its highest point on the west to the east and is located within the Little Bennett Creek 
watershed, which is a Use I-P designation.  There is a perennial stream and associated 100 year 
floodplain on the east side of the site.  The Countywide Stream Protection Strategy (CSPS) rates this 
watershed as good.  



 
Figure 1: Clover Ridge Subdivision 

 
BACKGROUND 
 
Preliminary Plan Amendment No. 12004028A, originally requested the removal of 18.06 acres of 
easement (outside the 100-year Floodplain) but was subsequently revised on September 28, 2011 to 
request removal of only 2.5 acres of easement (the area of unforested stream valley buffer).  This 
Application did not propose any mitigation for the easement removal and Staff recommended denial of 
the application because it was not consistent with the Planning Board’s policy of 1:1 onsite mitigation 
for removal. 
 
On April 26, 2012 the Planning Board heard the original amendment for this project and upon hearing 
both the Applicant’s position and Staff’s position on the amount of easement removal and the proposed 
mitigation packages, the Planning Board granted a deferral of the amendment with direction to both 
Staff and the Applicant to reconsider the proposal and try to reach a compromise.  The Planning Board 
indicated that this was a unique circumstance citing danger to livestock, difficulty mowing agricultural 
fields due to slopes and odd angles, soil conservation management plan, and balancing competing 
master plan goals.  Based upon this specific situation, the Planning Board advised Staff to look at 
mitigation packages that are less than the standard policy based upon the unique circumstances. The 
Applicant was advised to look more closely at what areas needed to be removed from easement and 
only remove the areas necessary to help reduce mitigation, but also advised that some mitigation would 
be required. 



PROPOSAL 

 
Preliminary Plan Amendment No. 12004082A has been revised to amend Forest Conservation Plan No. 
120040820 by removing 0.522 acres of the Category I Conservation Easement on Lot 6.   The area within 
the 0.522 acres of Category I Conservation Easement is unforested and within the stream valley buffer 
shown on the both the Forest Conservation Plan and Preliminary Plan. 
 
The Applicant has proposed 1:1 mitigation for the 0.352 acres of full easement removal and no 
mitigation for the 0.17 acres of an area shown as a 12 foot mow strip located behind existing fences 
shown as “Easement Removed no Mitigation”.  The average mitigation package in terms of area would 
be 0.66:1 or about a 2/3 replacement of area to be removed.  The Applicant does not propose any 
planting with this mitigation package and requests that new easement areas naturally regenerate. 
 
 

 
Figure 2: North End of Lot 6 Easement Diagram 



 
Figure 3: South End of Lot 6 Easement Diagram 



The Forest Conservation Regulations require Planning Board action on certain types of modifications to 

an approved Forest Conservation Plan.  Section 22A.00.01.13.A(1) states:   

 Minor amendments which do not result in more than a total of 5000 square feet of additional 
forest clearing may be approved by the Planning Director on a case by case basis… 

 
Although the total modification is below the 5000 square foot threshold of additional forest clearing, the 
Planning Board has stated that the removal of, or change to, any conservation easement warrants 
consideration in a public forum with a final decision from the Planning Board. 
 
ANALYSIS AND FINDINGS  
 
This Application responds to the advice provided at the Planning Board hearing on April 26, 2012. The 
standard policy for conservation easement, as determined in November of 2008, is to provide a ratio of 
2:1 if offsite.  If the easement can be placed onsite, the Planning Board has accepted a minimum ratio of 
1:1. The new easement areas must be planted with forest if unforested.  Onsite mitigation is generally 
preferable to offsite mitigation because it provides in-kind and in-place benefits for what is being 
removed and provides equivalent, or better, protection in the same watershed and on the same 
Property.  This proposal, while not meeting the standard Planning Board policy for removal, follows the 
direction given by the Planning Board to the Applicant and Staff on April 26, 2012. 
 
Because of the unique circumstances (danger to livestock, difficulty mowing agricultural fields due to 
slopes and odd angles, soil conservation management plan, and balancing competing master plan goals) 
as discussed during the April 26, 2012 Planning Board hearing, the Board advised Staff and the Applicant 
that there should be less easement removal and that the standard 1:1 mitigation policy could be 
relaxed.  The Application now proposes 0.66:1 mitigation (unplanted) instead of 1:1, (planted). The 
Applicant has reduced the area of easement removal from 2.5 acres to 0.522 acres.   
 
Staff considers the mitigation package proposed by this Application to be appropriate and that it meets 
the advice provided by the Planning Board at the previous hearing.  This amendment will allow for the 
continued usage of the land for agricultural purposes while balancing the need for environmental 
protection. 
 



NOTIFICATION and OUTREACH  
 
In accordance with established procedures, the Subject Property was signed with notification of the 
upcoming Preliminary Plan amendment prior to the September 7, 2011, submission.  All adjoining and 
confronting property owners, civic associations, and other interested parties will be notified of the 
proposed amendment, which has been scheduled as a consent item.  As of the date of this report, Staff 
has not received any inquiries.   
 
CONCLUSION 
 
Staff recommends Approval of the request subject to the conditions cited above.    
 
 
 
 
 
Attachments: 

A. April 26, 2012 Staff Report for 12004082A, with attachments 
B.  Revised Final Forest Conservation Plan 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Applicant is currently in compliance with the Category I Conservation Easement.  The applicant 

wishes to have agricultural uses (pasturing sheep) in the unforested area stream buffer within the 

existing easement and is requesting that 2.5 acres be removed from the easement and is offering no 

mitigation. The Planning Board’s policy since November 2008 is to require at least 1:1 on site or 2:1 

offsite mitigation for any easement removal. 
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STAFF RECOMMENDATION 
Staff recommends Denial of the request to remove 2.5 acres of Category I Conservation easement. The 
applicant is not providing the 1:1 onsite mitigation or the 2:1 offsite mitigation and therefore, does not 
meet the Planning Board’s established mitigation policy.  
 
SITE DESCRIPTION  
The property (“Subject Property” or “Property”)is located at 28301 Clarksburg Road, approximately 
2,500 feet north of the intersection with Moxley Road, in Damascus.  It is identified as Lots 6-8 and 
Outlot A, Clover Ridge, containing 85.09 acres and developed with three, one family residences and 
zoned RDT.  All conservation easements on the Property are located on Lot 6 and Outlot A. Lot 6 and 
Outlot A together total 65.39 acres, of which 24.4 acres are in a Category I conservation easement.  The 
Property slopes from its highest point on the west to the east and is located within the Little Bennett 
Creek watershed, which is a Use I-P designation.  There is a perennial stream and associated 100 year 
floodplain on the east side of the site.  The Countywide Stream Protection Strategy (CSPS) rates this 
watershed as good.  
 

 
Figure 1: 2011 Aerial Photograph of Subject Property 
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BACKGROUND 
Prior to the Planning Board’s  approval of Preliminary Plan No. 120040820 on June 9 2005, Mr. Victor 

Loun (“Applicant”) submitted a request in March 2003 to be exempt from submitting a Forest 

Conservation Plan.  The exemption request was for the 85.09 acre Property (then named Parcel 909) for 

the construction of a single family home on a single farm parcel.  A Forest Conservation Plan exemption 

was confirmed under Section 22A-5(a) of the Montgomery County Code on March 13, 2003, with a 

Declaration of Intent (DOI) signed by the Applicant (Attachment A).  The DOI is a required document 

under the 22A-5(a) “single lot” exemption and requires that the Property conform to the conditions of 

the exemption and restricts the owner from submitting an application for another regulated activity for 

five years from the date of approval of the application. 

In December of 2003, the co-owner1 of the Property submitted an application for a Natural Resource 

Inventory/Forest Stand Delineation (NRI/FSD) for the Property (420041660).  The NRI/FSD was 

subsequently approved by M-NCPPC in February of 2004. 

In April 2004, the co-owner of the Property submitted an application for Preliminary Plan No. 

120040820, which included a Preliminary Forest Conservation Plan for the Property. This submission 

violated the terms of the DOI and terminated the approved exemption from submitting a Forest 

Conservation Plan.  A Forest Conservation Plan was required to be submitted for the entire 85.09 acre 

Property because the exemption was terminated.  The Planning Board approved Preliminary Plan No. 

120040820 and a Preliminary Forest Conservation Plan for the Property on June 9, 2005 (Attachment B).  

The Planning Board opinion was mailed on September 23, 2005.  The Applicant signed the record plat, 

which created the Category I Conservation Easement for the Property and was recorded on June 28, 

2007 (Attachment C). 

The Final Forest Conservation Plan, submitted by the co-owner on July 15, 2008, was approved by M-

NCPPC staff (“Staff”) on July 21, 2008.  The approved Final Forest Conservation Plan did not include any 

forest removal nor did it have any planting requirements, but, it did require the permanent protection 

of all forested and unforested stream buffers in accordance with Section 22A-12(b) of the Montgomery 

County Code (Attachment D). 

On February 7, 2011, the Applicant was issued an Administrative Citation, No. EPD000077, (“Citation”) 

(Attachment E) for continued agricultural and mowing activities and the installation of a fence within a 

Category I Conservation Easement.  The Citation was for $500 and instructed the Applicant to cease all 

agricultural and or mowing activities within the conservation easement area, install the fence as 

specified in condition 4 of the Preliminary Plan Resolution (120040820) and depicted on the approved 

Final Forest Conservation Plan, install easement signage, and remove a shed that had been constructed 

within the easement shown on Lot 6 on record plat #23637. 

                                                            
1 At the time of the preliminary plan application, the applicant co-owned the property with his grandfather, who is 

identified as the co-owner. The grandfather submitted the application for the preliminary plan and died during the 

application process.  The Applicant was the signatory of the record plat after the preliminary plan was approved.  
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In a letter received by M-NCPPC on February 9, 2011, The Applicant contested the Citation and 

requested a hearing in front of the Planning Board’s designee as provided in Section 22A-20(d) of the 

Montgomery County Code.   

On June 1, 2011, Staff issued a Notice of Hearing to the Applicant and scheduled a violation hearing for 

July 12, 2011.  The Applicant requested postponement of the violation hearing due to a scheduling 

conflict with the Applicant’s legal counsel.  The hearing was rescheduled for September 13, 2011.  The 

hearing was further postponed to October 18, 2011 in order to allow the Applicant additional time to 

resolve the violation.  The Applicant subsequently removed the livestock from the easement and ceased 

mowing the easement area.  On October 13, 2011, counsel for the Planning Department withdrew the 

violation case without prejudice to re-file.  At this time, Staff was directed to process Preliminary Plan 

Amendment No. 12004028A, which had been submitted by the Applicant on September 7, 2011.  The 

Application requested the removal of 18.06 acres of easement (outside the 100-year Floodplain) but, 

was subsequently revised on September 28, 2011, to request removal of only 2.5 acres of easement (the 

area of unforested stream valley buffer) (Attachment F).  The Application does not propose any 

mitigation for the easement removal.    

PROPOSAL 
Preliminary Plan Amendment No. 12004082A is a request to amend Forest Conservation Plan No. 

120040820 by removing 2.5 acres of the Category I Conservation Easement on Lot 6 and Outlot A. The 

area within the 2.5 acres of Category I Conservation Easement is unforested and within the stream 

valley buffer shown on the both the Forest Conservation Plan and Preliminary Plan. 

The Applicant’s request is based on the position that the Property is zoned Rural Density Transfer (RDT) 

and that Section (59-C-9.23) of the Montgomery County Zoning Ordinance was overlooked during the 

original Preliminary Plan review process.  The Applicant argues that the 2.5 acres of unforested stream 

valley buffer should not have been placed into easement because it interferes with agriculture.      

59-C-9.23. Intent of the Rural Density Transfer zone.  The intent of this zone is to promote 
agriculture as the primary land use in sections of the County designated for agricultural 
preservation in the General Plan, the Functional Master Plan for Preservation of Agriculture and 
Rural Open Space, and other master plans. This is to be accomplished by providing large areas of 
generally contiguous properties suitable for agricultural and related uses and permitting the 
transfer of development rights from properties in this zone to properties in designated receiving 
areas. 

Agriculture is the preferred use in the Rural Density Transfer zone. All agricultural operations are 
permitted at any time, including the operation of farm machinery. No agricultural use can be 
subject to restriction on the grounds that it interferes with other uses permitted in the zone, but 
uses that are not exclusively agricultural in nature are subject to the regulations in Division 59-C-
9 and in Division 59-G-2, “Special Exceptions—Standards and Requirements.” 

The Applicant believes the 2.5 acres of Category I Conservation Easement within the unforested portion 

of the stream valley buffer should be released with no mitigation because the easement interferes with 

the agricultural use of the Subject Property and should not have been applied at the time of the 

ATTACHMENT A
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Preliminary Plan.  The Applicant argues that this area of the farm should have remained available for 

agricultural uses. 

Figure 2: Applicant’s Proposed Easement Removal 

 
PLANNING BOARD REVIEW AUTHORITY 
The Forest Conservation Regulations require Planning Board action on certain types of modifications to 

an approved Forest Conservation Plan.  Section 22A.00.01.13.A(1) states:   

 Minor amendments which do not result in more than a total of 5000 square feet of additional 

forest clearing may be approved by the Planning Director on a case by case basis… 

Although the total modification is below the 5000 square foot threshold of additional forest clearing, the 
Planning Board has stated that the removal of, or change to, any conservation easement warrants 
consideration in a public forum with a final decision from the Planning Board. 
 
REVIEW  
This Application is a retroactive attempt to resolve a violation, and not a proactive attempt to bring the 

site into compliance. The Planning Board policy for the mitigation of the removal of a conservation 

easement, as determined in November of 2008, is at a minimum, a ratio of 2:1 if off site. However, if the 

easement can be rearranged onsite, the Planning Board has found mitigation acceptable at a minimum 
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ratio of 1:1. The Planning Board has consistently maintained this policy in Forest Conservation Plans 

since November 2008 and in some cases required greater mitigation.  In all cases the new easement 

areas must be planted with forest if unforested.  On site mitigation is generally preferable to offsite 

mitigation because it provides in-kind and in-place benefits for what is being removed and provides 

equivalent, or better, protection in the same watershed and on the same Property.  The Applicant has 

proposed no mitigation for the removal of 2.5 acres of Category I Conservation Easement and, 

therefore; does not meet the Planning Board’s established mitigation policy. This is the core of Staff’s 

objection to this Preliminary Plan Amendment.  

The Applicant asserts that the 2.5 acres of Category I Conservation Easement in question conflicts with 

the agricultural use of the Property and should not have been applied. Staff disagrees.  As noted in the 

Background section, in March 2003, the Applicant submitted a forest conservation exemption request 

for the Property for the construction of a single family home on a single lot.  A forest conservation 

exemption was confirmed under Section 22A-5(a) of the Forest Conservation Regulation on March 13, 

2003 and executed with a signed Declaration of Intent (DOI).   That DOI was valid until March 13, 2008.  

The Applicant submitted a Preliminary Plan of Subdivision, a regulated activity, in April of 2004 thereby 

terminating the DOI.  Section 22A.00.01.12.E of the Forest Conservation Regulations states: 

If a regulated activity on the area covered by the declaration of intent occurs within 5 years of 
the effective date of the declaration of intent: 

(1) the exemption immediately terminates without any action by the Planning Board; and 

(2) The Board may take other enforcement actions under Article II of the Forest Conservation 
Law. 

The single-lot exemption granted to the Applicant was immediately terminated upon the submission of 

the Preliminary Plan application, rendering the Property no longer exempt and subject to submitting a 

Forest Conservation Plan under Article II of the Forest Conservation Law.  

The Applicant never applied for an agricultural exemption under the Forest Conservation Law and was 

not eligible to receive one at the time of the Preliminary Plan review due to the termination of the DOI.  

The exemptions allowed under the Forest Conservation Law are exemptions from Article II of the law, 

which is the Article that requires the submission of a Forest Conservation Plan.  When the DOI was 

terminated by submittal of a Preliminary Plan, the Property was now subject to Article II of the Forest 

Conservation Law.  Once a Property is subject to Article II of the Forest Conservation Law, it is no longer 

eligible for exemptions from Article II.   

Not only does Staff disagree with the Applicant’s argument, but the assertion that the original 

Preliminary Plan was inappropriately reviewed is untimely.  The appropriate time for the Applicant to 

raise this argument would have been within 30 days of the mailing date of the Planning Board’s 

Resolution for the original Preliminary Plan.  Since the mailing date for the Planning Board’s Resolution 

was September 23, 2005, that time period is long past.   
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The Preliminary Plan and the Preliminary Forest Conservation Plan approved by the Planning Board on 

June 9, 2005 were consistent with the Agriculture and Rural Open Space Master Plan, the Zoning 

Ordinance, the Subdivision Regulations and the Montgomery County Forest Conservation Law.  The 

Category I Conservation Easements were placed over the entirety of the stream valley buffers as 

required in Chapter 22A-12(b) of the Montgomery County Code. The Applicant had the opportunity to 

express concerns about the Category I Conservation Easement and the Forest Conservation Plan at the 

time of the hearing in 2005 and failed to do so.  The Applicant had a second opportunity to appeal the 

Planning Board’s approval contained in the Opinion mailed on September 23, 2005.  The Applicant did 

not object to the easements shown on the Forest Conservation Plan at the hearing and did not file an 

appeal after the approval.  The Applicant signed the record plats that recorded the easements in their 

current location and is the owner of Lot 6.  

NOTIFICATION and OUTREACH  

In accordance with established procedures, the Subject Property was signed with notification of the 

upcoming Preliminary Plan amendment prior to the September 7, 2011, submission.  All adjoining and 

confronting property owners, civic associations, and other registered interested parties will be notified 

of the upcoming public hearing on the proposed amendment.  As of the date of this report, Staff has not 

received any inquiries.   

Any comments received hereafter will be forwarded to the Board 

RECOMMENDATION 

As stated above, the Applicant has not proposed any mitigation for the removal of easement.  This is 

contrary to the Planning Board’s well established policy regarding easement removal.  Staff cannot 

support removal of the Category I Conservation Easement without mitigation.  Therefore, Staff 

recommends that the Planning Board deny the Amendment to the Preliminary Plan and associated Final 

Forest Conservation Plan.  

 

Attachments: 

A- Forest Conservation Exemption and Single-lot DOI 

B- Planning Board Opinion for Preliminary Plan 120040820 

C- Record Plat for Preliminary Plan 120040820 

D- Original Approved Final Forest Conservation Plan 

E- Administrative Citation, No. EPD000077 

F- Proposed Amended Final Forest Conservation Plan 
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