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Description

Limited Amendment, Preliminary Plan Number

11997035A, Lot 15

*  Property is located at 25004 Little Bennett
Court, 1100 feet west of the intersection of Little
Bennett Drive and Frederick Road (MD 355) in
Clarksburg, MD.

(2

= Propertyisa 2.12 acre residential lot in the RE-2 E)
Zone, Clarksburg Vicinity Master Plan. Q

* Applicants request to remove 3,424 square feet
of Category | Conservation Easement.

= Applicants: Larry and Linda Vance; 25004 Little N
Bennett Court, Clarksburg, MD 20871 g

*  Submittal Date: January 15, 2015

Summary

= Staff Recommendation: Approval with Conditions

* Proposal to remove approximately 3,424 square feet (0.08 acres) of Category | Conservation Easement.

* Proposal to purchase 2:1 mitigation credits equal to 6,848 square feet at an off-site forest mitigation
bank within the same watershed.



STAFF RECOMMENDATION: Approval of the limited amendment to the Preliminary Plan and associated
Forest Conservation Plan, subject to the following conditions:

Conditions:

1. Within ninety (90) days of the mailing date of the Planning Board Resolution, a new Category |
Conservation easement over all onsite forest conservation areas must be recorded in the
Montgomery County Land Records by deed. The Category | Conservation Easement must be
approved by the M-NCPPC Office of the General Counsel before recordation of the easement.

2. Within ninety (90) days of the mailing date of the Planning Board Resolution approving the
limited amendment to the Preliminary Plan, Applicants must submit a complete record plat
application that delineates the revised conservation easements and references the Liber/Folio
of the recorded deed. The existing easements remain in full force and effect until the new
conservation easements are recorded.

3. Prior to Planning Board approval of the record plat, the Applicants must submit a certificate of
compliance to use an offsite forest mitigation bank. The certificate of compliance must provide
6,848 square feet of mitigation credits for onsite conservation easement removal of 3,424
square feet.

4. All other conditions of Preliminary Plan No, 119970350 as contained in the Planning Board’s
Resolutions mailed March 28, 1997 that were not modified herein, remain in full force and

effect.

BACKGROUND
The Montgomery County Planning Board approved Preliminary Plan No. 119970350 “Little Bennett

Estates”, on March 27, 1997 and issued a written opinion on March 28, 1997. The approval was for
twenty-one (21) lots on 70.76-acres of land in the RE-2 zone of which Lot 15, Block A was a part (see
Figure 2). As part of the approval process for the Preliminary Plan of Subdivision a forest conservation
plan (FCP) was required and approved by the Planning Board. The Preliminary Plan of subdivision and
the FCP show Category | conservation easements on 15 of the 21 lots, including the subject lot. The
Preliminary Plan opinion dated March 28, 1997 required that the Category | conservation easements be
shown on the record plat. The conservation easements for the subject lot are shown on Plat numbered
20563 approved by the Planning Board on May 29, 1997.
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Figure 1: Little Bennett Estates Subdivision

An onsite easement inspection was conducted on July 29, 2014 by Staff as part of the requirement to
monitor and verify the integrity of all conservation easements at least once every 3 years. At this time it
was discovered that Lot 15 was not in compliance with the terms of the conservation easement (Figure
3). The Applicant was issued a Notice of Violation (NOV) (Attachment A) on July 29, 2014 for the
encroachments and violations of the terms of the easement agreement. These violations consist of
placing structures (fencing, a portion of a swimming pool, a portion of a shed), turf grasses and mowing
within the easement. Although mowing was not expressly identified on the NOV, this action is still
contrary to the terms of the easement agreement. The issuance of an NOV carries no financial penalty,
but does outline the violation and requests particular remedial actions. In this case, the NOV requested
that the Applicant remove the installed structures within the easement areas and/or contact MNCPPC
offices within 30 days to discuss removal of a portion of the conservation easement. The property
owner contacted Staff, within the 30 day period, to start the process to amend the Preliminary Plan of
Subdivision for forest conservation purposes.
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Figure 2: Lot 15 of Little Bennett Estates Subdivision

SITE DESCRIPTION
The subject lot is located at 25004 Little Bennett Court, Lot 15, Block A of Little Bennett Estates (Figure

3). The lot was developed with a single family home in the middie of the property. The septic field is
located in the forward third of the lot. Lot 15 is narrower and deeper than the typical residential lot in
the RE-2 zone. There are no streams, wetlands, floodplain, or environmental buffers on or immediately
adjacent to Lot 15, but this lot did contain existing forest at the time of development. The Little Bennett
Estates subdivision generally drains to the west into the Little Bennett Creek - Wildcat Branch, which
drains to Little Bennett Creek, which flows into Lower Monocacy River, and eventually into the Potomac
River. The stream condition is considered to be Excellent per Montgomery County Department of
Environmental Protection. The stream condition was last evaluated in 2008.

The lot is 2.12 acres (92,569 square feet) in size and currently encumbered by approximately 37,383
square feet of Category | conservation easement. The conservation easement comprises approximately
40% of the total lot area. Some existing forest cover may have been removed to install the pool and
fence since the original Final Forest Conservation Plan shows this portion of the conservation easement
as containing trees, but not being completely forested. The homeowner installed the fence along the
existing forest line that was inside the conservation easement.

The violations currently existing on this lot and identified on the amended Preliminary Plan involve the
installation of fencing, a portion of an in-ground pool, a portion of a shed, installation of turf grass and



mowing within the Category | Conservation Easement. The conservation easement was recorded in the
Land Records at Liber 13178/Folio 412 dated May 29, 1997. The easement precludes these types of
activities within the easement boundaries.

The current property owner received a permit from the Montgomery County Department of Permitting
Services (DPS) to install a pool and fence on the property (Attachment B). Permit number 269880 was
applied for on February 20, 2002 and issued on February 20, 2002. There is no clear evidence that the
property owner applied for permits to locate the shed within the easement. The current violations were
created in large part by DPS granting a permit for installation of a pool and fence within an existing
Category | conservation easement. M-NCPPC does not review pool permits nor was M-NPPC asked to
attend a pre-construction meeting for the installation of the pool.
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Figure 3: Lot 15, Block A

PROPOSAL
On January 15, 2015, the Applicants submitted an amendment to Preliminary Plan of subdivision

11990350 to modify the Category | conservation easement on their lot. The Applicants propose to
remove 3,424 square feet of existing conservation easement on Lot 15 and mitigate the loss by
relocating 1,998 square feet to an on-site location and taking the remaining 1,426 square feet to an off-
site forest mitigation bank at a 2:1 rate.



The property owners for Lot 15 are proposing to remove the portion of the Category | Conservation
Easement directly behind the house structure and the portion of easement in which the pool and
fencing are located (Figure 4). The applicants would leave in place the portion of easement located on

the remainder of the property.

ERelocate 1,534 sq. ft. of 2
VERERE asement | )

,;\.

*. Rgrhovplof 3 424 sq. "
b "%
, “Gondervation sageme it
Ll 3 L
» - H".’ .

s

Existing . <" 7
Conservatiofi p=—"=
“Easement

Figure 4: Lot 15 showing Applicant’s proposal for portion of easement removed for relocation

PLANNING BOARD REVIEW AUTHORITY
The Forest Conservation Regulations require Planning Board action on certain types of modifications to

an approved FCP. COMCOR 22A.00.01.13 A (2), the Forest Conservation Regulations, state:

Major amendments which entail more than a total of 5000 square feet of additional forest
clearing must be approved by the Planning Board or the Planning Director (depending on who
approved the original plan).

The applicants propose to modify a segment of the category | conservation easement on the subject
site, which is 3,424 square feet (0.08 acre), but it has been Planning Board practice to review all plans
that remove or significantly change a conservation easement.

STAFF REVIEW
This limited amendment to the Preliminary Plan is in response to a forest conservation violation. The

Planning Department NOV allows the Applicant the option to modify the conservation easement.



Lot 15 has no environmentally sensitive areas within the conservation easements; the easement areas
shown on the original forest conservation plan were created to meet the developer’s forest
conservation requirements and to protect existing forest within the Wildcat Branch of the Little Bennett

Creek watershed.

Staff supports the removal of 3,424 square feet of Category | conservation easement, while keeping the
remainder of the Category | over the existing forest. However, Staff does not support the on-site
relocation of 1,998 square feet of new conservation easement while taking the balance of 1,426 square
feet of conservation easement to an off-site forest conservation bank. Staff’s position is to recommend
that the entire 3,424 square feet of conservation easement be taken to an off-site approved forest
conservation bank at a 2:1 rate.

Staff supports the removal of the entire 3,424 square feet of conservation easement to an off-site forest
conservation bank for several reasons. First, the addition of these two very small areas would create a
somewhat confusing easement boundary line with two small bump-outs along an otherwise contiguous,
straight line. In addition, these two separate areas are so small that adding our standard conservation
easement signage would seem unacceptable. This in turn could complicate conservation easement
enforcement actions in the future in the event the existing border fencing is ever removed. in addition,
staff’'s recommendation also gives the current and any future owner of this property the ability to
expand the backyard area.

Staff believes that the proposed 2:1 purchase of credits in an off-site approved forest conservation bank
is appropriate mitigation for the amount of easement requested to be removed and complies with the
Planning Board’s policy to mitigate for the removal of conservation easements.

NOTIFICATION and OUTREACH
The subject property was properly signed with notification of the upcoming Preliminary Plan

amendment prior to the January 15, 2015 submission. All adjoining and confronting property owners,
civic associations, and other registered interested parties will be notified of the upcoming public hearing
on the proposed amendment. As of the date of this report, Staff has received no inquiries. Any
comments received hereafter will be forwarded to the Board.

RECOMMENDATION
Staff recommends that the Planning Board approve this limited Preliminary Plan of subdivision to revise

the Forest Conservation Plan with the conditions specified above.

ATTACHMENTS
A. Notice of Violation; Lot 15, 25004 Little Bennett Court
B. DPS Pool Permit dated 2/20/2002
C. Amended Preliminary Plan of Subdivision
D. Amended Final Forest Conservation Plan



ATTACHMENT A

MONTGOMERY COUNTY PLANNING DEPARTMENT

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION
8787 Georgia Avenue, Silver Spring. Maryiand 20910
Environmental Planning Division 301.495.4540 Fax: 301 4951303
www.MontgomeryPlanning.Org

NOTICE OF VIOLATION EDPNOYV (0001

FOR MONTGOMERY COUNTY, MARYLAND, the undersigned issuer, being duly authorized, states that:
, farvy. #ence T1€.

On_%7-2%-2¢c14 the recipient of this NOTICE, Mg-. L agpy [.. \J4CE YAHOO. (oA

Date Recipient’s Name -3 G 2
who represents the property owner, M Ap. 45 /ﬂ%’\/b eyt

Property Owner's Name

is notified that a violation of the Montgomery County Forest Conservation Law (Chapter 22-A) exists at the
following location: 25004 1 ({TLE (orpirdcTT T

Plan No. Exp’!gnation: o —
”QQ"]O%O [Euce. 4 5 sl (oLTiod of HvL Sl A NRE. (M A rHELT

VIOLATION:

Failure to hold a required pre-construction meeting.

Failure to have tree protection measures inspected prior to starting work.

Failure to install or maintain tree protection measures per the approved Forest Conservation or Tree Save plan.

Failure to comply with terms. conditions and/or specifications of an approved Forest Conservation plan or Tree Save plan. or as
directed by Forest Conservation Inspector

Failure to obtain an approved Forest Conservation plan or Tree Save plan prior to cutting. clearing. or grading 5.000 square feet on
a property of 40 000 square feet or greater.

Fatlure to comply with reforestation or afforestation requirements of a Forest Conservation Plan.

Failure to obtain written approval for a fence permit prior to installing a fence that passes through or around a concervation

casement.

X | O™ s erees, it _FOREST ConseRNAT ent EdinctneniT [l fimce A Naeo
Failure to comply with this NOV by & - 29- 14 may result in i) issuance of a citajtion, ii) iSsuance of a Stop Work
Order, and/or iii) issuance of a Notice of Hearing to appear before the Planning Board for appropriate Administrative
Action. Recipient is to call the inspector at when the corrective action is complete. The following
corrective action(s) must be performed as directed and within any time frames specified below:

Stake out limits of disturbance (LODY) and contact Forest Conservation Inspector for a pre-construction meeting:

Install tree protection measures and/or tree care as directed by Forest Conservation Inspector.

Submit required application for compliance with Chapter 22A of the County Code. Contact Environmental Planning at 301 -45-
4540. B
Cease all cutting, clearing, or grading and/or land distributing activity. Approval from Forest Conservation Inspector is required to

resume work. )
Schedule a pre-planting meeting with the Forest Conservation Inspector prior to the reforestation of afforestation planting.

Schedule and attend a meeting with staff to determine appropriate corrective action to be performed by a date certain. Failure to
i complete the corrective action by the date assigned may result in i} issuance of a cHtation. ii issuance of a Stop Work Order. and/or
ii1) issuance of a Notice of Hearing to appear before the Planning Board for appropriate Administrative Action. o

Other:
X 1. yawE ol ReaocoT Aaup e BeARD Rém: il gf EASEMEN T, |
MNCPPC :
Inspector Tove ’\nglJ?EIJ Ragé P ‘Jé-Q’J 7-2%- 2914
€

Printed Name Signature Date
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Printed Name Signature ' Dute




ATTACHMENT B

Online Application Search Page 1 of |

DPS > Online > Search Application Online

Department of Permitting Services

Online Services - Data Search

I you have trouble scheduling next day commercial inspections (before 12:00 PH, please call the
Montgomery County Service Center at 240-777-0311 and ask to speak with a DPS Permit
Technician to schedule your commercial inspections.

Please select one of the Search By methods below and define your search criteria first. Then. click the Search button
to display the results. Fields with * are required items.

Search By: | Application Type and Number

P S,
Search Criteria (#) ‘ Details (#) | Schedule Inspection (#  Cancel Inspection #)

(#)
Application
Permit Number 269880 Type Building Residential Parmit
Application Date 02/20/2002 Issue Date 02/20/2002
Final Date Status Parmit lssued
Construct . 25004 LITTLE BENNETT CT
Work Type Swimming Pool Site Address CLARKSBURG, MD 20871-3103
Square Footage 2,320 Value $56,000.00
Subdivision Clarksburg Outside Lot/Block 15/A
Reviews
Beseriptisn Status Reviswer Start Bate Eemplsted Bate
Architectural2 Approved  David Ferro 02/20/2002 02/20/2002
Dps Zoning Review Approved  Deilvin Daniels  02/20/2002 02/20/2002
Mechanical Waived David Ferro
Septic Review?2 Approved  John Hancock  02/20/2002 02/20/2002
Structuralt Approved  David Ferro 02720712002 027202002
Wash Suburb Sanitation Commsn Passed Angela Bell 02/20/2002 02/20/2002
Well Review1 Approved  John Hancock  02/20/2002 02/20/2002

a;{gg,

Select Language

Transiste

4/22/2015
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