I ‘ MONTGOMERY CoOUNTY PLANNING DEPARTMENT

THE MARYLAND-NATIONALCAPITALPARKAND PLANNING COMMISSION
MCPB
Item # 1B
7-30-2015
MEMORANDUM
DATE: July 17, 2015
TO: Montgomery County Planning Board

VIA: Catherine Conlon, Supervis@M/
D.A.R.C. Division
(301) 495-4542

FROM: Stephen Smith, Senior Planner §§

D.A.R.C. Division
(301) 495-4522

SUBJECT: Informational Maps and Summary of Record Plats for the Planning Board
Agenda for July 30, 2015

The following record plats are recommended for APPROVAL, subject to the appropriate
conditions of approval of the preliminary plan and site plan, if applicable, and
conditioned on conformance with all requirements of Chapter 50 of the Montgomery
County Code. Attached are specific recommendations and copies of plan drawings for
the record plat. The following plats are included:

220120040 - 220120060, 220120510 Greentree Farm
220150670 Sligo Park Hills, Section 7

8787 Georgia Avenue, Silver Spring, Maryland 20910  Director’s ( Yfice: 301.495-4500 Fax: 301.495-1310

www.MontgomeryPlanning.org



Plat Name: Greentree Farm
Plat #: 220120040 — 220120060, 220120510

Location: Located on the east and west sides of Peach Tree Road, approximately
2000 feet south of Whites Store Road, and approximately 1600 feet north
of Moore Road, respectively.

Master Plan: Agriculture and Rural Open Space Master Plan

Plat Details: AR (formerly RDT) zone; 24 lots
Private Well and Private Septic

Owner: Balsamah Corporation, N.V.

The subdivision plat has been reviewed by M-NCPPC staff and staff has determined that
the plats comply with Preliminary Plan No. 120090110 (MCPB Resolution No. 10-129), as
approved by the Board, and that any minor modifications reflected on the plats do not
alter the intent of the Board’s previous approval of the aforesaid plan.

Correspondence received regarding Planning Board consideration of Plats
Staff notes for the Board that correspondence was received from Mr. Allan Noble of

Budow and Noble, P.C. representing Equestrian Partners in Conservation (EPIC),
concerning the establishment of a trail easement upon property included in the
Preliminary Plan. In his letter, dated November 10, 2014, he has requested that the
Board’s consideration of subject plats be set for a public hearing as opposed to the
Consent Agenda.

Additionally, correspondence was received from Mr. Stephen Orens of Miles and
Stockbridge, P.C., representing the property owner, dated November 13, 2014. In his
letter, he objects to the aforesaid request by EPIC of scheduling a public hearing, and
requests that plats be considered on the Board’s Consent Agenda.

Both letters are attached herein so as to make the Board aware of the respective
requests. It is left to the discretion of the respective Board members as to whether or
not to consider the subject plats, and the Staff recommendation of approval, as part of
its Consent Agenda.

Attachments:

Proposed Plats

Approved Preliminary Plan

Letter from Budow and Noble, P.C. dated November 10, 2014 (w/ copy of C. Rubin letter
dated June 9, 2014)

Letter from Miles & Stockbridge, P.C. dated November 13, 2014

Preliminary Plan Resolution MCPB No. 10-129 (for reference)

Covenant for Equestrian Trail (for reference)

Planning Board Agenda: July 30, 2015
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MATTHEW M. DAVEY {301) 654-0896 AND THE DISTRICT OF COLUMBIA
G. CALVIN AWKWARD Jil** FAX (301) 9079591

EMAIL: info « budowpoblie.com SMARYLAND ONLY
ROBYN A. MCQUILLEN® WEBSITE: www.budownoble.com =ALSO ADMITTED IN VIRGINIA

MARIE-THERESE P. GOFF
VERONICA K. YU
CHARLES J. COUGHLIN
NICOLE M. QUERI*

November 10, 2014

Casey Anderson, Chair
Montgomery County Planning Board
8787 Georgia Avenue

Silver Spring, Maryland 20910

Re: Barnesville Oak Farm Public Use Trail Easement
MCPB No. 10-129
Preliminary Plan No. 120090110

Dear Chair Anderson:

| write to you in my capacity as a member of the Board of Directors of Equestrian
Partners in Conservation (EPIC) and as Counsel (Pro Bono) for EPIC concerning the
above referenced matter. EPIC is the proposed grantee of an equestrian easement
concerning the above mentioned property formally known as Barnesville Oak Farm and
now known as Greentree Farm subdivision. As the record will reflect, pending before the
Board is the matter of the adoption of an equestrian easement to implement the Board's
Resolution 10-129 of September 28, 2010.

EPIC's efforts to reach out to the applicant to try to resolve this matter have been
ignored by the applicant. It is my understanding based upon previous communications,
including Carol Rubin's letter of June 9, 2014, (copy attached) that this matter will be set
for a full public hearing. | simply wish to remind the Planning Board that this matter is of
critical importance to not only EPIC but to the equestrian community and others in this
County who wish to continue the establishment of a trail system which connect existing
parks, park trail systems, and other public trails on private lands. As such we view this
matter as precedent setting. It is obvious that the applicant has no desire to meet with us
to try to resolve this matter and that the only way the matter can be resolved is through
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the public hearing process and a decision by the Board. This letter will simply remind you
of the importance of this matter and that EPIC respectfully requests that when the matter
comes before the Board it be set for public hearing rather than as a consent item so that
our members will have notice and we can be prepared to assist the Board in resolving the
easement issue in a way that meets the needs of the equestrian community, the
subdivision’s future property owners, and the integrity of the Board's earlier decision.

Vez truly yours,

Allan A. Noble

AAN/jge

cc. (via email).
Steven J. Orens, Esq., Attorney for Applicant

Gwen Wright, Director, M-NCPPC
Carol S. Rubin, Associate General Counsel, M-NCPPC

J VAAN\EPIC\CarrierLtr(11-7-14) wpd



THE MARYLAND-NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

OFFICE OF THE GENERAL COUNSEL
8787 Georgia Avenue

Silver Spring, Maryland 20910-3760
WWW.MNCppe.org

Tel: (301" 4954646 Fax: i301! 495-2173

M-NCPPC

June 9, 2014

Allan Noble, Esq.

Budlow and Noble, PC

Suite 500 West

7315 Wisconsin Avenue
Bethesda, Maryland 20814-3206

Re: Green Tree Farms Subdivision (formerly known as Barnesville Oak Farm)

Dear Mr. Noble;

Your June 2, 2014 letter on behalf of EPIC to Planning Board Chair Frangoise
Carrier concerning the equestrian easement on the referenced property has been
referred to me for response. As Ms. Carrier indicated to you in earlier correspondence
on the same matter, since the plat is still pending, she is unable to discuss the terms of
the easement with you because it would be ex parte communications.

You have requested that the hearing on the plat be delayed to give EPIC an
opportunity to meet with the property owner/developer (“Applicant”) in an attempt to
resolve the dispute conceming the easement. The Applicant has not yet submitted a
plat that is ready for Planning Board action, and therefore, we are not in a position to
schedule a hearing on the matter at this point.

t understand that the Applicant has declined to meet with EPIC. Therefore Staff
is unable to facilitate the discussions you request, however, we cannot, and certainly do
not wish to prevent you from reaching out to the Applicant directly.

If your efforts to resolve any dispute with the Applicant directly are unsuccessful,
let me remind you that when this matter comes before the Planning Board, EPIC and
any other interested party will have the opportunity to address the Board directly with its
position. That is precisely the reason that the Planning Board's review of the plat will be
set for a full public hearing as opposed to the usual process of putting the matter on the
Board's Consent Agenda.

Finally, | find your statement that “staff's strategy of yielding to threats of litigation
to be both appalling and absolutely contrary to the public interest” to be extremely
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disappointing. As | made clear at the meeting between us, the Board's condition
requiring an equestrian easement can be met through an easement shown on the plat
with clarifying language noted. The Planning Department has expended considerable
staff and legal resources to ensure that the Board’s condition is implemented. The Chair
has indicated that she intends to recommend language for the plat that will provide a
simple, straightforward easement that serves the intended public purpose and meets
the intent of the Board’s conditional approval of the Preliminary Plan.

Sincegely,

/ L ]
Carol S. Rubin
Associate General Counsel

cc: (via email):

Stephen J. Orens, Miles & Stockbridge, P.C.
Montgomery County Council:

Phil Andrews

Roger Berliner

Cherri Branson

Marc Elrich

Nancy Floreen

George Leventhal

Nancy Navarro

Craig Rice

Hans Reimer
lke Leggett, County Executive
Frangoise M. Carrier, Chair, M-NCPPC Montgomery County Planning Board
Gwen Wright, Director, M-NCPPC Montgomery County Planning Department
MCP-CTrack
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Stephen J. Orens
3Q1-517-4828
sorens@milesstockbridge.com

November 13, 2014

VIA ELECTRONIC MAIL
VIA REGULAR MAIL

The Honorable Casey Anderson, Chair

The Montgomery County Planning Board »
The Maryland- National Capital Park and Planning Commission
8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Re-submission of Record Plats
(Applications 220120510, 220120040, 220120050 and 220120060)
In Connection With Approved Preliminary Plan No. 120090110 - Greentree Farms

(formerly Barnesville Oak Farms) Subdivision MCPB Resolution Number 10129

Dear Chair Anderson:

We represent Barnesville Oak Farms LLC, acting on behalf of Balsamah Corporation, N.V., as
Applicant for approval of the above referenced Final Subdivision Plats (collectively the “Farm
Property Owner™). On behalf of the Farm Property Owner, Benning and Associates has
resubmitted the above identified Final Subdivision Plats for approval and recordation pursuant to
MCPB Resolution Number 10-129 (the “Approval Resolution™) approving Preliminaty Plan No.
120090110 (“the Approved Subdivision”).

We are in receipt of a copy of correspondence addressed to you from Allan N. Noble, Esquire
representing Equestrian Partners in Conservation, also known as “EPIC.” M. Noble’s letter
requests that the Planning Board conduct a public hearing before acting on the above referenced
final subdivision plats that have been pending since August 1, 2011, EPIC has neither a property
right nor a special interest in the approval of the pending final plats that would entitle it to
request a public hearing. EPIC owns no property within the vicinity of the Greentree Farms
Property. EPIC has no standing to request a public hearing in a matter in which it has no special
interest distinguishable from that of the general public.

Accordingly, we strenuously object to a public hearing, as an unnecessary, undue additional
financial burden on the Farm Property Owner. Any additional delay resulting from EPIC's
request will further aggravate the financial strain on the Farm Property Owner, and would only
serve to advance EPIC’s objective to obtain a property interest in the Greentree Farms Property.

11 N. WASHINGTON STREET, SUITE 700 | ROCKVILLE, MD 20850-4229 | 301.762.1600 | milesstockbridge.com

CALTIMORE, MO + CAMBMIDGE, MD + EASTON, MU » FREDERICK, M « TOWSON, MD « TYSONS CORNER, VA + WASHINGTON, D.C.
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A public hearing is not necessary for the Planning Board to act, We urge the Planning Board to
reject this misuse of the Planning Board's plat approval process that does not serve the public
interest, or the interests of the agricultural community.

Contrary to the factually inaccurate assertion by EPIC’s counisel in his November 10, 2014 letter,
EPIC is not “the proposed grantee of an equestrian easement.” Int approving the Preliminary
Subdivigion Plan for Greentree Farms the Planning Board did not and lawfully could not require
that the Farm Property Owner convey a property interest in the form of an easement to a private
third party. EPIC’s counsel once again seeks to elevate the Planning Board’s identification of
EPIC, at the behest of the Department of Parks, as a “suitable” entity to manage a privately
owned equestrian trail on someone else’s private property into a grant of an enforceable property
right. EPIC, aided and abetted by an individual in the Parks Department has successfully
thwarted the completion of the subdivision process for over three years. To delay action again
would be intolerable!

To our knowledge, no person or entity with standing to do so has requested that a public hearing
be substituted for the standard and usual practice of scheduling Final Plats on the Consent
Agenda when Staff has recommended approval.

This letter constitutes the Applicant’s formal request that the pending Final Plats for Greentree
Farms be scheduled on the next available Consent Agenda in accordance with Rule 14.14.1 of
Rule 4.14 of the Planning Board’s Rules of Procedure, entitled “Consent Agenda for Record

Plats.”

Should the Planning Board agree to hold a hearing before acting on plats that have been pending
approval for over three years, we request, without waiving our objection to a hearing, that the
Planning Board conduct that hearing at the earliest possible date. The Farm Property Owner and
our consultants will be present and prepared for a hearing on the date that the Plats are before the

Board on its Consent Agenda.

Stephen JfOrens : v

ce:  Gwen Wright, Planning Director
Rose Krasnow, Deputy Planning Director
Carol S. Rubin, Esquire Associate General Counsel
Rebecca D. Walker, Esquire
Farm Property Owner, Applicant
Allan Noble, Esquire

Client nocunnmuw-zooo-sosevzuom-oumommmou



MoONTGOMERY COUNTY PLANNING BOARD

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

MCPB No. 10-129 SEP 28 X8

Preliminary Plan No. 120090110
Barnesville Oak Farm
Date of Hearing: July 22, 2010

MONTGOMERY COUNTY PLANNING BOARD
RESOLUTION

WHEREAS, pursuant to Montgomery County Code Chaptér 50, the Montgomery
County Planning Board (“Planning Board” or “Board”) is vested with the authority to
review preliminary plan applications; and

WHEREAS, Balsamah Corporation N.V. (formerly known as Malsama
Corporation N.V.), a Netherlands Antilles corporation (“Balsamah”) is the owner of
approximately 840 acres of land located on the east and west sides of Peach Tree
Road, bounded on the north by Whites Store Road and to the west by Beallsville Road
(MD 109) (“Property” or “Subject Property”); and

WHEREAS, by letter dated November 13, 2008, Balsamah authorized Katherine
S. Sexton and/or Barnesville Oak Farms LLC, a Maryland corporation, as their
appointed representatives to act individually or together, on behalf of Balsamah to take
all necessary steps to obtain preliminary subdivision plan approval for the Property; and

WHEREAS, on December 4, 2008, Barnesville Oak Farms LLC, (“Applicant”),
filed an application for approval of a preliminary plan of subdivision of property that
would create 21 lots and 3 outlots for up to 24 one family detached dwelling units and
two farm parcels to be unplatted on the Property, in the Agricultural and Rural Open
Space Master Plan ("AROS Master Plan”) area: and

WHEREAS, Applicant's preliminary plan application was designated Preliminary
Plan No. 120090110, Barnesville Oak Farm, (“Preliminary Plan” or “Application”); and

WHEREAS, Planning Board staff (“Staff") issued a memorandum to the Planning
Board, dated July 9, 2010, setting forth its analysis, and recommendation for approval,
of the Application subject to certain conditions (“Staff Report™); and

Approved as to

Legal Sufficiency: 1Y 37//"
8787 Georgia Aveyhub] }N@C‘Sbégﬂ @AP10  Chairfnant Office: 301.495.4605 Fax: 301.495.1320

www.MCParkandPlanning.org E-Mail: mcp-chairman@mncppc.org 100% recycied paser
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WHEREAS, Montgomery Countryside Alliance and the Audubon Naturalist
Society, two parties of record requested a delay of the Hearing alleging that Balsamah
did not have authority to authorize their appointed representatives to file the Application
and act on its behalf during the proceedings for the Application because neither
Balsamabh, its predecessor in interest (Malsama Corporation), nor its Managing Director
(Curcao Corporation) is registered to do business in the state of Maryland; and

WHEREAS, upon testimony heard and evidence submitted for the record by
Montgomery Countryside Alliance, the Audubon Naturalist Society, and Applicant as a
preliminary matter on July 23, 2010, the Planning Board denied the request for delay,
on motion of Commissioner Dreyfuss; seconded by Commissioner Wells-Harley, with a
vote of 4-0, Commissioners Dreyfuss, Wells-Harley, Alfandre, and Carrier, voting in
favor, with Commissioner Presley abstaining; and

WHEREAS, following review and analysis of the Application by Staff and the staff
of other governmental agencies, on July 23, 2010, the Planning Board held a public
hearing on the Application (the “Hearing”); and

WHEREAS, at the Hearing, the Planning Board heard testimony and received
evidence submitted for the record on the Application; and

WHEREAS, on July 23, 2010, the Planning Board approved the Application
subject to certain conditions, on motion of Commissioner Dreyfuss; seconded by
Commissioner Alfandre, with a vote of 4-1, Commissioners Dreyfuss, Aifandre, Carrier,
and Wells-Harley voting in favor, with Commissioner Presley voting to disapprove.

NOW, THEREFORE, BE IT RESOLVED, that, pursuant to the relevant
provisions of Montgomery County Code Chapter 50, the Planning Board approved
Preliminary Plan No.120090110 to create 21 lots and 3 outlots for up to 24 one family
detached dwelling units, and two unplatted farm parcels on 840 acres of land, in the
RDT zone, located on the east and west sides of Peach Tree Road, bounded on the
north by Whites Store Road and to the west by Beallsville Road (MD 109), in the AROS
master plan area, subject to the following conditions:

1) Approval under this preliminary plan is limited to 21one-family detached
residential lots and 3 outlots for up to 24 one family detached dwelling units,
and two unplatted farm parcels.

2) The applicant must comply with all conditions of approval of the preliminary
forest conservation plan prior to plat recordation or Montgomery County
Department of Pemmitting Services (MCDPS) issuance of sediment and
erosion control permit(s), as appropriate. Conditions include, but are not
limited to:

a. Category | conservation easements on platted portions of the Property
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3)

4)

5)

6)

7

8)

must be shown on the record plats.

b. Category | conservation easements must be placed over all forest
conservation areas located on the unplatted farm remainders of the
Property. These conservation easements must be recorded by deed in
the County land records and referenced on the record plat(s) for the
residential lots.

A Public Use Trall Easement ("PUTE") must be created on the Property as
shown on the preliminary plan. The PUTE will name Equestrian Partners in
Conservation ("EPIC"), a 501¢3 non-profit corporation, its successors or
assigns, or another suitable entity identified by MNCPPC staff, as the Graniee
and must inciude, at a minimum:({) the conditions and restrictions goveming
uses that are within the definition of “Recreational Purpose” as defined in the
MD Ann. Code, Natural Resources Article, §5-1101; (i) the right of Grantee 1o
construct, maintain and repair the trall, with no obligation by either Grantee or
the Grantor to do s0; and (i) rights of enforcement by both the Grantor and
the Grantee, with no obligation on either 10 do s0. The PUTE must be
approved by the Commission’s Office of the General Counsel which approval
may not be delayed beyond 120 days folowing adoption of the MCPB
Resolution of approval of the Preliminary Plan but no lees than 90 days after
submission of a reasonabie draft for review. Prior to recordation of the initial
plat, the appiicant must record the PUTE in the land records and the plat must
include a reference to the Liber and Folio of the recorded PUTE. Should the
designated Grantee as specified herein decline 10 accept the PUTE, the record
plat may be recorded without the reference.

Prior to recordation of the plat(s), Applicant must submit an affidavit to
MNCPPC staff that verifies the avallability of one Transferrable Development
Right for each lot and outiot shown on the plat(s).

The record plat must show dedication of Peach Tree Road to a width of 70 feet
(or 35 feet from centerline) to Rustic Road standards and the new internal road
(Bamesville Oak Lane) as a 50 foot wide tertiary road right-of-way as shown
on the approved preliminary plan.

The Applicant must construct all road improvements within the rights-of-way
shown on the approved preliminary plan to the full width mandated by the
master plan and to the design standards imposed by all applicable road codes.
Only those roads (or portions thereof) expressly designated on the preliminary
plan, “To Be Constructed By " are exciuded from this condition.

The record piat must reflect common ingress/egress and utility easements
over all shared driveways.

The Applicant must comply with the conditions of the MCDPS stormwater
management approval dated September 9, 2009 and reconfirmed on May 14,
2010. These conditions may be amended by MCDPS, provided the
amendments do not conflict with other conditions of the preliminary plan
approval.
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9)

10)

11)

12)

13)

14)

15)

The Applicant must comply with the conditions of the MCDPS, Well and Septic
Section approval dated April 16, 2010. These conditions may be amended by
MCDPS, provided the amendments do not conflict with other conditions of the
preliminary plan approvali.

The Applicant must comply with the conditions of the Montgomery County
Department of Transportation (MCDOT) letter dated June 23, 2009. These
conditions may be amended by MCDOT, provided the amendments do not
canflict with other conditions of the preliminary plan approval.

The certified preliminary plan must contain the following note: “Unless
specifically noted on this plan drawing or in the Planning Board conditions of
approval, the building footprints and driveway locations shown on the
preliminary plan are illustrative. The final locations of buildings, structures and
hardscape will be determined during the building permit approval process.
Please refer to the zoning data table for development standards such as
setbacks, building restriction lines, building height, and lot coverage for each
lot. Other limitations for site development may also be included in the
conditions of the Planning Board’s approval.”

Record Plat must contain the following note: “Agriculture is the preferred use
in the Rural Density Transfer Zone. All agricultural operations shall be
permitted at any time, including the operation of farm machinery, and no
agricultural use shall be subject to restriction because it interferes with other
uses permitted in the Zone.” :

Record Plat must reference a recorded easement for the parent parcels
indicating i) that density and TDRs for these lots was removed from the parent
parcels; and ii) per §59-C-9.41 of the Montgomery County Zoning Ordinance,
following this subdivision, any farm tenant dwelling, farm tenant mobile home,
or guest house is included in the total permitted density of 33 residential
structures on the Property.

The Adequate Public Facility (APF) review for the preliminary plan will remain
valid for eighty-five (85) months from the date of mailing of the Planning Board
resolution.

Other necessary easements must be shown on the record plat(s).

BE IT FURTHER RESOLVED, that, having given full consideration to testimony

heard and evidence submitted for the record by Montgomery Countryside Alliance, the
Audubon Naturalist Society, and Applicant, the Montgomery County Planning Board
FINDS that:

1. The Applicant had authority to file the Application on behalf of Balsamah

Corporation N.V. (formerly known as Malsama Corporation N.V.), a Netherlands
Antilles corporation as the owner of the Property.



MCPB No. 10-129

Preliminary Plan No 120090110
Barnesville Oak Farm :
Page 5 of 9

The Subdivision Regulations, Chapter 50 of the Montgomery County Code,
defines an Owner as “[a] person or corporation holding a legal title in the land...”
Subdivider is defined as “[a]n individual, partnership or corporation (or agent
thereof) that undertakes the subdivision of land or the activities covered under
[Chapter 50]....." Nothing in either of those definitions or in the Subdivision
Regulations requires that the owner or subdivider be registered to do business in
the State of Maryland. And Montgomery Countryside Alliance or the Audubon
Naturalist Society provided no legal basis on which the Board could rely. it has
been the longstanding practice of the Planning Board to accept applications for
subdivision from an agent of a property owner, so long as the authority of the
agent is clear. In accordance with the subdivision regulations, the Applicant
submitted written verification with the Application authorizing the Applicant to file
the Application and it was found to be complete. In fact, as stated by
Montgomery Countryside Alliance and the Audubon Naturalist Society, the
request for delay of the proceedings was raised in order to provide these
interested parties with an opportunity to discuss their concems about the
Application directly with the owner of the Property; their preference over working
through their issues with the owner’s appointed representatives.

The Planning Board did not find the request or the evidence presented to be so
compelling as to warrant a delay of the Hearing, particularly since Applicant's
appointed representatives have made themselves available through a public
meeting held in Poolesville on their proposed Application, have provided updated
plans to the-neighbors, and have been available at several Rustic Roads
Advisory Committee meetings. To the contrary, the Planning Board found the
authorization submitted with the Application, together with the July 22, 2010,
letter with supporting documentation from Stephen J. Orens, on behalif of
Applicant objecting to the requested postponement, and the reasons set forth
therein to be compelling. '

AND BE IT FURTHER RESOLVED, that, having given full consideration to the
recommendations and findings of its Staff as set forth in the Staff Report, which the
Board hereby adopts and incorporates by reference (except as modified herein) and
upon consideration of the entire record, the Montgomery County Planning Board
FINDS, with the conditions of approval, that:

2. The Preliminary Plan substantially conforms to the AROS Master Plan.

The Planning Board determined that the Preliminary Plan, as proposed, protects
to a significant degree, the ability for agricultural practices to continue on the
Property as recommended by the AROS Master Plan. Of the 840 acres making
up this Property, 780 acres will remain in agricufture. The AROS Master Plan
does not set a specific objective goal for preservation, and the intent of the
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Master Plan is that the Planning Board, in its discretionary role must be satisfied
that the Applicant has made reasonable good faith efforts to protect as much
agricultural land as possible. The Board was satisfied that the Preliminary Plan
protects agriculture and minimizes fragmentation of active farmland by creating
residential lots that are as small as reasonably possible, and that are clustered in
areas that do not detract from the active agricultural land. The Preliminary Plan
intentionally minimizes the spread of residential development to avoid
fragmentation and to minimize the potential for conflicts between farm and non-
farm properties. Although there was testimony that the proposed development
would change the character of the area, creating a suburban enclave within the
Agricultural Reserve, the focus of the Master Plan is preservation of agriculture
within the Reserve -- not maintenance of the rural character. However, in order
to allay those concerns, the Preliminary Plan calls for the new homes to be
buffered, where practical, from the agricultural areas to reduce conflicts. The
Board finds that the Preliminary Plan is in substantial conformance with the
AROS Master Plan.

3. The Preliminary Plan substantially conforms to the Rustic Roads Functional
Master Plan.

The Planning Board finds that the Preliminary Plan substantially conforms to the
Rustic Roads Functional Master Plan. All three abutting roads, Beallsville Road,
Peach Tree Road and Whites Store Road are Rustic Roads, with Whites Store
Road also being designated as an Exceptional Rustic Road. The lot layout
proposed on the Preliminary Plan does not visually impact Beallsville Road or
Whites Store Road but concentrates development along Peach Tree Road. The
Board considered the impact of the two driveways and the two new road access
points along Peach Tree Road and understood that the Rustic Roads Advisory
Committee had recommended approval of the Preliminary Plan with these points
of access.

The Planning Board was satisfied that the visual impacts to Peach Tree Road
were minimized by using shared driveways to serve multiple lots and that the two
access points for the new tertiary street were necessary for the number of lots
proposed. The Board also considered the Staff Report which explained that the
five lots in the southernmost cluster were relocated back off Peach Tree Road to
minimize impact to a designated viewshed in the Rustic Roads Functional Master
Plan that captured a view to Sugarloaf Mountain. The remaining 16 lots and three
outlots on the Preliminary Plan uses forest, to the extent possible, to screen
views along Peach Tree Road. The Board was satisfied that the Preliminary Plan
appropriately addressed the recommendations of the Rustic Roads Functional
Master Plan and finds that the Preliminary Plan is in substantial conformance
with that plan.
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4. All public facilities will be adequate to support and service the area of the
proposed subdivision.

The Planning Board finds that all public facilities will be adequate to serve the
lots proposed by this Application. The Board determined that a new road is
required to serve the 13 proposed lots and 3 outlots located on the east side of
Peach Tree Road, and that it should be constructed to tertiary road standards
within a dedicated 50 foot wide right-of-way. No sidewalks are required for this
section of road because of its low traffic volume and because it is in the “rural
area” defined in the road code. Pedestrians can safely use the road shoulders in
this low traffic volume area. The Board ailso determined that two shared
driveways will be adequate to serve the three-lot and five-lot clusters on the west
. side of Peach Tree Road.

The Board considered the Staff Report and determined that the 21 lots and three
outlots proposed will not generate 30 or more vehicle trips during the morning or
evening peak-hours; therefore, the application is not subject to Local Area
Transportation Review. The Subject Property is located in the Rural West Policy
Area where there is no trip mitigation requirement for PAMR according to the
current Growth Policy. The Board was satisfied that the local road network will
not be overburdened by the additional traffic generated by this development.
Proposed vehicle and pedestrian access for the subdivision will be safe and
adequate with the proposed public improvements.

The Board finds that other public facilities and services are available and will be
adequate to serve the proposed dwelling units. Local utilities have found that
their respective services, if located in the area, are adequate to serve the
proposed subdivision. The Montgomery County Department of Pemitting
Services (MCDPS) has approved the septic systems for all but three lots (11, 19,
20), which as a result are to be recorded as outiots. The Maryland Department
of the Environment (MDE) has analyzed the well water withdrawal and has
issued a groundwater appropriation permit. The Board understood that MDE
was satisfied that well water supplies would be adequate for the new lots and
that recharge to the groundwater supply was adequate for local wells.

The application has been reviewed by the Montgomery County Fire and Rescue
Service who have determined that the Property has appropriate access for fire
and rescue vehicles and that it includes an easement for a future water supply
cistern that will be shown on the record plat. Other public facilities and services,
such as schools, police stations, firehouses and health services, are operating
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within the standards set by the Growth Policy Resolution currently in effect. The
Application is not within a school moratorium area and is not subject to a School
Facilities Payment.

5. The size, width, shape, and orientation of the proposed lots are appropriate for
the location of the subdivision.

This application has been reviewed for compliance with the Montgomery County
Code, Chapter 50, the Subdivision Regulations. The Board finds the application
meets all applicable sections. The proposed lot size, width, shape and orientation
are appropriate for the location of the subdivision as previously discussed
regarding the size, shape and location of the lots on the famm.

6. The Application satisfies all the applicable requirements of the Forest
Conservation Law, Montgomery County Code, Chapter 22A.

The Board finds that the Preliminary Plan meets all applicable requirements of
the Montgomery County Forest Conservation Law, Chapter 22A. Of the 840
acres making up this Property, 780 acres will remain in agriculture and are
exempt from forest conservation requirements through an agricultural Declaration
of Intent. The residential component of this Application generates a 57.8 acre net
tract area that is subject to the law. The forest conservation requirement on the
57.8 acre net tract will be met by protecting 8.30 acres within the residential lots
and 89.6 acres on the unplatted farm portion of the Application. The Applicant
also proposed to protect an additional 50 acres of existing forest to be used for
forest banking purposes.

7. The Application meets all applicable stormwater management requirements and
will provide adequate control of stormwater runoff from the site. This finding is
based on the determination by the Montgomery County Department of Permitting
Services (“MCDPS”) that the Stormwater Management Concept Plan meets
MCDPS'’ standards.

The MCDPS Stormwater Management Section approved the stormwater
management coricept for the project on September 9, 2009 and the concept was
reaffirmed on May 14, 2010. The concept plan consists of on-site water quality
controls and onsite recharge via roadside swales, drywells and rooftop
disconnects. Channel protection volume is not required because the one-year
post development peak hour discharge is less than or equal to 2.0 cubic feet per
second.

BE IT FURTHER RESOLVED, that this Preliminary Plan will remain valid for 60
months from its Initiation Date (as defined in Montgomery County Code Section 50-
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35(h), as amended) and that prior to the expiration of this validity period, a final record
plat for all property delineated on the approved Preliminary Plan must be recorded
among the Land Records of Montgomery County, Maryland or a request for an
extension must be filed; and

BE IT FURTHER RESOLVED, that this Resolution constitutes the written opinion

of the Board in this matter, and the date of this Resolution is SEP_28 00

(which is the date that this Resolution is mailed to all parties of record); and

BE IT FURTHER RESOLVED, that any party authorized by law to take an
administrative appeal must initiate such an appeal within thirty days of the date of this
Resolution, consistent with the procedural rules for the judicial review of administrative
agency decisions in Circuit Court (Rule 7-203, Maryland Rules).

* * * * * * »* * * * *
* * * * * * * x * » *

CERTIFICATION

This is to certify that the foregoing is a true and correct copy of a resolution adopted by
the Montgomery County Planning Board of The Maryland-National Capital Park and
Planning Commission on motion of Commissioner Alfandre, seconded by Vice Chair
Wells-Harley, with Chairman Carrier, Vice Chair Wells-Harley, and Commissioners
Alfandre and Dreyfuss present and voting in favor of the motion, and Commissioner
Presley absent at its regular meeting held on Thursday, September 16, 2010, in Silver

Spring, Maryland.
% S

rangoisé M. Carrier, Chair
Montgomery County Planning Board
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COVENANT TO ESTABLISH AN EQUESTRIAN TRAIL
FOR RECREATIONAL USE BY THE GENERAL PUBLIC

THIS DECLARATION, made this // H day of . _, 2014 by BARNESVILLE
OAK FARMS, LLC, a Maryland Limited Liability Company; on behalf of itself, its successors
and assigns (“BOF” or the “Applicant”) in its capacity as agent for the Balsamah Corporation,
N.V. a Curacao corporation, its successors and assigns, (hereafter the “Farm Owner™)
authorized to do business in the State of Maryland (collectively "Declarant”) ESTABLISHES
AN EQUESTRIAN TRAIL FOR RECREATIONAL USE BY THE GENERAL PUBLIC
subject to the terms, conditions and restrictions hereinafter set forth.

WITNESSETH

WHEREAS, Declarant is the owner of that certain parcel of land containing 840 acres,
known of record as Parcel P579 on Tax Map DU13; and

WHEREAS, Declarant submitted Preliminary Plan Number 120090110 for subdivision
approval for the 840 acre parcel of land known of record as Parcel P579 on Tax Map DUS53
(hereafter the "Property"); and

WHEREAS, the Property is located on the east and west sides of Peach Tree Road in
Montgomery County, Maryland; and

WHEREAS, on July 22, 2010 the Montgomery County Planning Board (“the Plannigg
Board”) of the Maryland-National Capital Park and Planning Commission (the “Commnssxorg)no
approved Preliminary Plan Number 120090110 subject to certain conditions; and amm

o ..
xz""

WHEREAS, pursuant to Section 50-30(c)(3) of the Montgomery County Subdivisi@
Regulations, bemg also Chapter 50 of the Montgomery County Code 2004 as amended, then-"
Planning Board is empowered to require the establishment of recreational equestrian traiﬁ"x
through the subdivision process for use by the general public; and e

L2:€ Hd 92 d3Shill

WHEREAS, on September 28, 2010, the Planning Board issued MCPB Resolution
Number 10-129 approving the Preliminary Plan subject to conditions (the “Approval
Resolution™); and

WHEREAS, Approval Resolution Condition Number Three (“Condition Number 3”)
requires the establishment of an Equestrian Trail for recreational use by the general public (the
“Equestrian Trail™) at the precise location and in the exact ahgnment as shown %%mved

Preliminary Plan; and = R{m}'{[ﬁm FEE

B

s

SginiE

WHEREAS, the Approved Prehmmary Plan depicts the precise locm}ggd expeh 3
alignment of the Planning Board approved recreational Equestrian Trail; and [} €A  Hlk $
, } Ser 2be CBi4 8
WHEREAS, Subtitle 11 of Title 5 of the Natural Resources Article of the Maryland
Annotated Code encourages landowners to permit the use of private property by the general

"'“"%

12

&

>_
@ public for recreational purposes, such as horseback riding, under certain limited circumstances;
= L
§Af : di &
ter recording 11 North
Z  hold for: Suite 700 ngton Strect 1
=
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and

WHEREAS, Subtitle 11 of Title 5 of the Natural Resources Article of the Maryland
Annotated Code limits the liability of a landowner who permits such use of private property
without charge; and

WHEREAS, By this Declaration Declarant establishes an equestrian trail for use by the
general public and to permit the recreational equestrian use of the Equestrian Trail solely at the
user’s own risk, subject to Declarants’ absolute immunity from any and all liability and the
additional limitations on liability enumerated in the Natural Resources Article of the Maryland
Annotated Code as currently codified and the terms, conditions and restrictions hereinafter set
forth; and

WHEREAS, This Declaration of Covenant implements the general scheme of
development intended by the Preliminary Plan and approved by the Planning Board’s Approval
Resolution and is recorded to benefit the land upon which the approved residential development
will be located and establish the restrictions and limitations applicable to the use of the
Equestrian Trail hereby established.

NOW THEREFORE, in consideration of the above recitals each of which is incorporated
herein as if fully set forth below, and the covenants, terms, and restrictions hereinafter set forth,
Declarant hereby establishes an Equestrian Trail on the Property for use by the general public in

the precise location and exact alignment as approved by the Planning Board and as depicted on
Exhibit “A” to this Declaration.

1. Recreational Equestrian Trail Established.

In compliance with Condition Number 3 an Equestrian Trail limited to equestrian
recreational use by the general public without charge is hereby established on the Property as
depicted on Exhibit “A” attached hereto and incorporated herein by this reference. The
Equestrian Trail hereby established is for the benefit of the general public to be used solely for
equestrian purposes pursuant to the express terms and conditions set forth in the Special Notes
required by Paragraph 7(b) of this Declaration and the express terms and conditions set forth
below.

(a) In order to protect the residential use of the Property any activity by persons
using the recreational Equestrian Trail that disrupts the quiet enjoyment and
privacy of residents is prohibited.

®) In order to protect the agricultural use of the Property, any activity by persons
using the recreational Equestrian Trail that disrupts or interferes with the
agricultural use of the Property is prohibited

(©) In order to assure the safe use of the trail, persons under the age of 18 are not
permitted to use the recreational Equestrian Trail unless accompanied at all
times by an adult over the age of eighteen.

(d) In order to protect the residential and agricultural uses of the Property persons
using the recreational Equestrian Trail are restricted to the precise trail
location depicted on Exhibit “A”. Access to any other part of the Property is
strictly prohibited.
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(e) In order to protect the Declarant and the residential and agricultural uses of the
Property the Equestrian Trail may not be used for fundraising purposes or for
Equestrian Trail tours. No person or entity may charge a fee or solicit a
donation from any person using the Equestrian Trail.

® No person or entity has been granted the right to name the trail or to post any
sign purporting to identify the equestrian trail by any name.

2. Effective Date.

This Declaration shall become effective and the Equestrian Trail shall be accessible to the
general public for recreational equestrian use following the recordation of the Final Subdivision
Plats for the approved lots on the Property among the land Records of Montgomery County,
subject to the limitations expressed in Section 6 of this Declaration.

3. Enforcement and Remedies

(@) Declarant for itself and its respective assigns, representatives, agents and
employees expressly reserves the right to enforce the provisions of this Declaration and to take
all necessary actions within the boundaries of the Equestrian Trail to comply with all
governmental requirements, to service the Property and the agricultural and permitted uses of
the Property and to protect the Equestrian Trail from physical damage. These rights include
but are not limited to the right to implement the approved Preliminary Plan, pave portions of the
Equestrian Trail where necessary under State and/or County laws and to grant utility easements.

(b)  The Declarant, its successors and assigns are entitled to recover reasonable
attorney’s fees and costs incurred in the event of any violation of the terms and restrictions of
this Declaration of Covenant and any litigation instituted to enforce this Declaration.

4. Prior Easements

This Declaration is subject to prior easements of record for public roads, private drives
and highways, public utilities, and pipelines. This Declaration is also subject to future easements
granted in connection with the development of the Property, including but not limited to public
roads, private drives and highways, public utilities, pipelines, and ingress/egress easements, and
to easements pertaining to the establishment or transfer of Transferable Development
rights(“TDR’s”) or building Lot Termination easements (“BLT’s).

5. No restriction on Use or Development

Nothing in this Declaration may be construed, interpreted or enforced in any manner that
would impinge, restrict, conflict with or impede in any way whatsoever the agricultural or other
permitted uses of the Property, including but not limited to its development (including but not
limited to clearing and grading), the establishment or transfer of TDR’s or BLT’s.

6. Public Access to the Recreational Equestrian Trail

(@)  Access to the recreational Equestrian Trail by the general public shall commence
on a date determined by the Declarant, but no later than 90 days following recordation of the
last subdivision plat required to implement the approved Preliminary Plan and the expiration of
all periods during which an appeal of any subdivision related approval may be taken.
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(b)  Access to the recreational Equestrian Trail by the general public is strictly limited
to the precise location of the approved Equestrian Trail as shown on the approved Preliminary
Plan and on Exhibit “A”.

7. Recreational Equestrian Trail to be referenced on Record Plats

(@  Record Plats submitted by the Declarant for approval by the Montgomery County
Planning Board of the Maryland-National Capital Park and Planning Commission shall include
specific references to the recreational Equestrian Trail and shall reference this Declaration by its
Liber and folio number.

(b)  Record Plats submitted by the Declarant for approval by the Montgomery County
Planning Board of the Maryland-National Capital Park and Planning Commission shall include
the following “Special Notes”

SPECIAL NOTES

1. These Special Notes comply with Condition Number 3 of MCPB Resolution
No. 10-129 approving Preliminary Plan No. 120090110. Condition Number 3
established the location of an equestrian trail for use by the general public as
shown on the Planning Board approved Preliminary Plan. The equestrian trail
may be used by the general public without charge solely for recreational
horseback riding. Such use is expressly restricted to horseback riding within
the boundaries of the Planning Board approved equestrian trail as depicted
hereon. The equestrian trail is on private property and any activity outside of
the boundaries of the approved trail as depicted on this Plat is strictly
prohibited. Use of the equestrian trail by members of the general public is at
the user’s own risk. The owners of the Property and their employees, agents
and representatives are not liable for any death or injury to persons or property
damage arising out of a person’s use of the trail. Immunity from liability is of
the essence of the Applicants’ consent to establish an equestrian trail on private
property. Use of the equestrian trail is also subject to the provisions and
property owner protections enumerated in Subtitle 11 of Title 5, Sections S5-
1101 through 5-1104 of the Natural Resources Article of the Maryland
Annotated Code. Motorized vehicles of any type are strictly prohibited.
Smoking and fires of any kind are strictly prohibited on the trail. The
equestrian trail is privately owned and is not owned, operated or maintained by
the Parks Department, the Maryland-National Capital Park and Planning
Commission, or any other governmental entity. Unless expressly authorized by
the Property owner, no entity or individual is authorized to operate, maintain or
manage the equestrian trail and, in accordance with Section 5-1103 of the
Natural Resources Article, the landowner is not required to maintain the trail or
keep it safe for entry or use by members of the general public.

2. The Equestrian Trail shall be posted with a Notice listing use restrictions at
locations approved by the Planning Department.
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8. Plat Approval and Recordation

(a) In the event that any Court of competent jurisdiction reverses or remands any
governmental approval pertaining to the subdivision of the Property, and/or the use of the
Property or the Equestrian Trail this Declaration and all terms, conditions, restrictions, covenants
and agreements contained herein and the right of the general public to access the recreational
Equestrian Trail for recreational horseback riding, shall immediately terminate, and this
Declaration shall be automatically revoked, released and extinguished for all purposes (except
for Declarant’s rights of immunity, enforcement and remedies provided herein in this Paragraph
8 and in Paragraphs 3 and 9) without any further action by Declarant.

(b)  In the event of the termination of this Declaration as herein provided in subsection
8(a), Declarant, its successors or assigns may at their sole discretion file in the Land Records a
formal termination, revocation, release and extinguishment of this instrument.

(c) In the event that any of the subdivision plats required by Preliminary Plan No.
120090110 are not approved for recordation by the Planning Board and recorded in the Land
records of Montgomery County, Maryland this Declaration shall terminate as provided in
subsection 8(a).

((¢)) In the event of any administrative or judicial challenge to the approval of the
subdivision plats, their recordation, or this Declaration or any portion thereof this Declaration
shall terminate as provided in subsection 8(a).

(¢)  This Declaration shall terminate as provided in subsection 8(a) above if any Court
of competent jurisdiction reverses or remands any governmental approval pertaining to the
subdivision of the Property, and/or the use of the Property or the Equestrian Trail.

9. In addition to and not in substitution of any other provision hereof, this
Declaration is subject to the provisions and limits on liability established by Section 5-1104 of
the Natural Resources Article of the Maryland Annotated Code, as codified on the date of
recordation and the provisions of the Land Use Article of the Maryland Annotated Code, and
Declarant shall be held harmless in accordance with all of the above referenced protections and
the Maryland Annotated Code as codified on the date of recordation, and nothing herein may be
interpreted or construed otherwise.

10.  Declaration to Run with the Land.
Subject to Section 8, this Covenant shall run with the land in perpetuity.

11. Recordation.
Declarant shall cause this Covenant to be recorded among the Land Records of Montgomery
County, Maryland.

12.  Construction and Interpretation \
This Declaration shall be construed, interpreted and enforced according to the laws of the State
of Maryland.
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13.  Modification
This Declaration may only be modified in a writing signed by the Declarant and
its successors or assigns.

14.  Severability. I

If any clause or provision of this Declaration is deemed by a court of law illegal, invalid,
or unenforceable under any present or future law, the remainder of this Declaration will not be
affected thereby. It is the express intention of the Declarant that if any such provision is held to
be illegal, invalid, or unenforceable, that the remaining provisions of this Declaration shall
remain valid and enforceable.

¢
IN .WITNESS THEREOF, the parties hereto have executed this easement this // /
day of Sepleaber 2014,

14

GRANTOR:

BARNESVILLE OAK FARMS, LLC

By:

Its Agent,and Agent/for
Balsamah Corporation, N.V.

. «

. .
. «
---------

STATE OF MARYLAND
COUNTY OF MONTGOMERY:

On this “p\ day of Seémb(r , 2014, before me, the undersigned notary public personally
appeared KATHARINE _SEXYTOAN __ and proved to me through satisfactory evidence of
identification, which consisted of DC_DRWERS UICENSE | to be the person whose name is
signed on the preceding or attached document, and acknowledged to me that he/she signed it
voluntarily for its stated purpose.

otary Public d
My Commission Expires: § /31 [201%

THE UNDERSIGNED, a member in good standing of the Bar of the Court of Appeals of
Maryland, hereby certifies that the within instrument was prepared by him or under his immediate

supervision. L// ///W-/

/" / Stephen]J. Orens

Client Documents:4823-3972-8158v1{19383-000004{9/10/2014
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