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Tettelbaum, Emily

From: Grossman, Martin <Martin.Grossman@montgomerycountymd.gov>

Sent: Thursday, June 04, 2015 2:12 PM

To: Murph, Alexanderia; Afzal, Khalid; Boyd, Fred; Conlon, Catherine; Dunn, Pamela; 

Freeman, Katherine; Hanna-Jones, Sarah; Krasnow, Rose; Kreger, Glenn; Kronenberg, 

Robert; Lazdins, Valdis; Robeson, Lynn; Rubin, Carol; Sturgeon, Nancy; Tettelbaum, 

Emily; Weaver, Richard; Whipple, Scott; Wise, Jennifer

Cc: Russ, Gregory; Zyontz, Jeffrey; Snuggs, Clarence J.; DeJesus, Ada; McHugh, Dan; Royalty, 

Clifford

Subject: RE: ZTA 15-09 for Review and Comments; and New OZAH Proposal to Eliminate the 

Accessory Apartment CU

Attachments: Microsoft Word - ZTA 15-09.larcomments.corrected.pdf; Marty Grossman Comments to 

Planning Board's  ZTA 15-09 - Omnibus Corrections to New ZO.pdf

Hi Alexanderia et al, 

 

Just realized that I sent the last email to you with the “In Re” pertaining to ZTA 15-08.  It should have 

referenced ZTA 15-09. 

 

The following proposal is in response to the Planning Board’s suggested change to the Accessory Apartment 

CU (Section 3.3.3.A.2.c.) on page 9 of proposed ZTA 15-09. 

 

The Planning Board’s suggested changes in ZTA 15-09 to the accessory apartment conditional use got me 

thinking beyond the comments I previously sent you.*   It appears to me from ZTA 15-09 that the Planning 

Board wants to eliminate the usual review of the Section 7.3.1.E standards for an accessory apartment 

conditional use, and that makes sense to me since the only accessory apartment conditional use cases occur 

when there is either inadequate on-site parking or inadequate distance from another accessory apartment 

(Section 3.3.3A.2.b). 

 

Given that limited universe, the Accessory Apartment CU was always an odd duck that resembled a waiver 

request more than a CU.  Considering the Accessory Apartment CU’s limited application, I agree with the 

Planning Board that it is unnecessary to review the application under Section 7.3.1.E,  It follows that it is 

unnecessary to have a Technical Staff review of the application.   

 

Instead, I would propose to eliminate the Accessory Apartment CU and make any challenge to a license 

rejection by DHCA based on the lack of onsite parking or proximity to other accessory apartments the subject 

of the existing Objection process by which Accessory Apartment license applicants (or opponents) challenge 

finding of the DHCA Director. 

 

Objections on these grounds would still be handled by OZAH (as with other DHCA objection cases), but it 

would be DHCA that would supply the knowledge and expertise about adequate or inadequate on-street parking 

and the proximity of other accessory apartments.  The Hearing Examiner would still be able to assess the impact 

on the community from the DHCA information and the testimony of the applicant and opposition. 

 

The benefits of this procedural change would be manifold:   

1.  It would remove some burden from Technical Staff; 

2.  DHCA would already know the case since they would have investigated it based on the license application, 

and therefore the procedural change would not create significant extra work for DHCA inspectors; 
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3.  The time lag for setting a hearing date would be reduced from 4 months to the 20-day period established 

under the current Objection procedure; 

4.  It would simplify the accessory apartment process and make it easier to understand for the general 

public.  The current dichotomy between the Objection process and the CU process is difficult for people to 

grasp, as is the rationale for adding a 4 month delay over an issue of as simple as on-street parking availability; 

and 

5.  It is unlikely to change the outcome of the Hearing Examiner review. 

 

I am sending this proposal to DHCA, as well as to the usual ZTA reviewers, because it involves DHCA’s 

operations, in addition to the Zoning Ordinance. 

 
* My previous comment was to note that the Planning Board’s proposed change for attached accessory 

apartments would eliminate considerations such as compatibility and Master Plan consistency included 

in Section 7.3.1., and that the proposed changes for attached accessory apartments did not appear to 

cover detached accessory apartments under Section 3.3.3.C.2.b. 

 

Martin L. Grossman 

Director 

Office of Zoning and Administrative Hearings 

 

From: Grossman, Martin  

Sent: Wednesday, June 03, 2015 6:08 PM 

To: 'Murph, Alexanderia'; Afzal, Khalid; Boyd, Fred; Conlon, Catherine; Dunn, Pamela; Freeman, Katherine; 

Hanna-Jones, Sarah; Krasnow, Rose; Kreger, Glenn; Kronenberg, Robert; Lazdins, Valdis; Robeson, Lynn; Rubin, 

Carol; Sturgeon, Nancy; Tettelbaum, Emily; Weaver, Richard; Whipple, Scott; Wise, Jennifer 

Cc: Russ, Gregory; Zyontz, Jeffrey 

Subject: RE: ZTA 15-09 for Review and Comments 

 

Hi Alexanderia et al., 

 

Lynn and I reviewed proposed ZTA 15-09 independently to try to catch as much as possible.  Attached 

hereto are our comments in two documents. 

 

In the interest of saving trees and being merciful to you, we have included only the pages of the 

Planning Board draft on which we had comments or proposed changes. 

 

Martin L. Grossman 

Director 

Office of Zoning and Administrative Hearings 

 

From: Murph, Alexanderia [mailto:alexanderia.murph@montgomeryplanning.org]  

Sent: Thursday, May 28, 2015 2:19 PM 

To: Afzal, Khalid; Boyd, Fred; Conlon, Catherine; Dunn, Pamela; Freeman, Katherine; Grossman, Martin; 

Hanna-Jones, Sarah; Krasnow, Rose; Kreger, Glenn; Kronenberg, Robert; Lazdins, Valdis; Robeson, Lynn; 

Rubin, Carol; Sturgeon, Nancy; Tettelbaum, Emily; Weaver, Richard; Whipple, Scott; Wise, Jennifer 

Cc: Russ, Gregory 

Subject: ZTA 15-09 for Review and Comments 

 

Please submit written comments NO LATER THAN Thursday, June 9, 2015. 

 

If you have no comments, please inform us of that fact by the date indicated above.   
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Thank you, 

 

Alexanderia Murph 

Principal Administrative Assistant  

Functional Planning & Policy Division 

Montgomery County Planning Department 

8787 Georgia Avenue 

Silver Spring, MD 20910 

 

 

� Please consider the environment before printing this e-mail. Thank you 
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Pamela Dunn 

Acting Chief 

Functional Planning & Policy Division 

Montgomery County Planning Department 

8787 Georgia Avenue 

Silver Spring, MD 20910 

 

RE: MCPB Item No. 8, 5-14-15, Zoning Text Amendment – Modifications, Corrections and Clarifications 

 

Dear Ms. Dunn, 

 

I appreciate the ongoing amazing effort of Planning Department staff to fine-tune the recently adopted zoning 

ordinance and agree with many of the changes.  Over the past several months of applying the zoning ordinance in a 

variety of situations, we have found additional changes that we think you, the Planning Board, and, ultimately, the 

District Council should consider.   

 

Below I have addressed the substantive issues called out in the Staff Report and added a few additional comments. 

 

Substantive Changes 

1) Right-of-Way.  A reservation is sometimes used specifically for potential dedication or set aside for an 

easement; some easements are established by deed and not “shown”; “as separate and distinct from the 

abutting lots or parcels” is problematic because easements are not distinct from lots; finally, there have 

been several different ways rights-of-way have been obtained.  An alternative to consider: “Public or private 

land dedicated, condemned, or established by prescriptive or recorded easement allowing public access for 

the passage of people, vehicles, or utilities as shown on a record plat or described by deed.  A right-of-way 

does not include easements restricted for private use and access.” 

2) Building Height.  Some buildings on through lots have two fronts, e.g., a residential lobby entrance and an 

office or retail entrance.  Provision should be made, in such cases, to allow for either curb grade to be used 

(opposite the middle of the respective front).  Previous interpretation should be noted and grandfathered. 

3) Development Standards. We have run across several situations where the design of a substantial open space 

required odd configurations due to some placement and form standards.  I agree that the Planning Board 

should be able to approve alternatives for parking setbacks, build-to-area, and all form standards for the 

Commercial Residential and Employment Zones when a walkable, compact development is maintained.  If a 

site plan is not required, however, the ability to proffer a site plan to make use of this provision should be 

allowed. 
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4) Site Plan Amendments.   

a. Under J.1.a., I would add “decrease a setback” and remove “or alter a basic element of the plan”, 

which I think is covered by density, height, use, open space, setbacks, and conditions/binding 

elements. 

b. Under J.1.b., the ability to approve a major amendment on the consent agenda should be 

maintained. 

c. Under J.1.d., the “Additional requirements may be established by the Planning Department” makes 

me nervous.  Can there be a reference to the Manual for Development Review so that public 

comment on those requirements can be maintained? 

d. Under J.2.a., there has been some confusion regarding the amendments to reduce parking under 

Article 59-6.  It should be made clear that this applies only to the parking requirements established 

under 6.2.4.B. Vehicle Parking Spaces and not the entirety of the Article. 

5) Notice Standards.  No comments. 

6) Grandfathering.  The proposed language does not seem to clarify the issue.  If the “grandfathered” part of 

the new development must meet the standards of the existing zone, then what is actually grandfathered?  I 

think some clear examples and situations should be modeled to refine our understanding of the 

grandfathering section more generally – it was never really clear to begin with. 

 

Other Clarifications and Corrections 

 I don’t think a parking waiver is necessary – any of the parking requirements may be adjusted under the 

alternative compliance section. 

 Regarding height measurement: the standard that the measuring point is established by the more restrictive 

of the existing or proposed grade has some unintended consequences when a site slopes down from a right-

of-way.  In such cases, the measuring point should be from proposed grade, which provides a more 

compatible relationship to the street.  For example, under Section 4.1.7.C.1.b., I would suggest rewording to: 

something like, “Average grade is calculated using the weighted average of point grades for each wall length 

along finished or pre-development grade, whichever is more restrictive, along the front of the building 

parallel to the front setback line unless the pre-development grade is below street grade, in which case, 

height may be measured from average street grade.”   

 Couldn’t agree more on removing all 4’ or 20’ references – turns out most easements, utility requirements, 

and fire-and-rescue access standards make this even more complicated.  A 4’ minimum setback is easier to 

work with. 

 

Other Recommendations 

 Under 4.5.4.B.1.a. and 4.6.4.B.1.a, the references to open space requirements should be to “site”, not “lot”. 

 Under Sections 4.4.11.-13., Townhouse Zone Standards, consider allowing townhouse height up to 45’ to 

comply with current building typologies. 
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 Under Optional Method Development for the Multi-Unit Zones, all standards for lot size, width, and 

setbacks should be established by site plan to better negotiate “best fit” with the neighborhood and staff. 

 Under Section 5.2.5.B.2, the code should read, “Maximum height and minimum setbacks are established by 

the floating zone plan.” 

 

 

Thank you for your consideration of these matters. 

 

Sincerely, 

 

 

Joshua Sloan, RLA 

Director of Planning and Landscape Architecture 

VIKA MD, LLC 
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The Duffie Companies 

1701 Elton Road, Silver Spring, MD 20903 

Phone: 301 434-3040 Fax: 301 434-3854 

 

Client Documents:4833-0949-0468v1|20829-000000|5/29/2015 

June 8
th

, 2015 

 

VIA ELECTRONIC MAIL  

The Montgomery County Planning Board 

Attn: Casey Anderson, Chair 

Ms. Marye Wells- Harley, Vice Chair 

Mr. Norman Dreyfuss, Commissioner 

Ms. Natali Fani-Gonzalez, Commissioner 

Ms. Amy Presley, Commissioner 

8787 Georgia Avenue 

Silver Spring, Maryland 20910 

 

Re: Omnibus Zoning Text Amendment 15-09 

  

Dear Chair Anderson and Members of the Montgomery County Planning Board 

 

I am writing you today on behalf of the Duffie family and The Duffie Companies.  We are 

currently exploring the redevelopment of a by right use under a standard method in the newly 

adopted CRT Zone.  We would respectfully request that you clarify certain language being 

considered in “the Omnibus ZTA” which is presently before you.    

 

We understand that it is the Planning Board’s goal, with the Council’s approval, to correct 

certain errors in the new zoning ordinance, as well as clarify language, where appropriate.  We 

are concerned that, as enacted, the existing zoning ordinance is internally contradictory and will 

unintentionally frustrate the purpose of the new zones.   We have two issues of concern and 

would like to respectfully offer some proposed solutions 

 

Issue One is the prohibition of surface parking within the “build-to area” as proposed to be 

modified under the Omnibus ZTA; and  

Issue Two is the application of the “Building in front of street build-to area” set forth in 

§4.5.3.C.3 of the current zoning ordinance. 

 

Issue One: The existing zoning code definition of “build-to area” (see Division 1.4, Defined 

terms and §4.1.7.B.2) for the CRT Zone is as follows: 

 

“a. The build-to area is the area on the lot where a certain percentage of the front building 

façade must be located, measured as a range from the edge of the lot line. 

 

b. All structures and uses customarily allowed on the lot are allowed in the build-to area 

except a surface parking lot.” 

 

The Draft Omnibus ZTA build-to area Definition proposes to revise this same language to say:  
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“a. The build-to area is the area on the lot from the edge of the lot line or right-of-way to 

the maximum setback where a certain percentage of the front or side street building 

façade must be located, measured as a range from the edge of the lot line. 

 

b. A surface parking lot and a drive aisle are prohibited in the build-to area. All other 

structures and uses customarily allowed on the lot are allowed in the build-to area, 

[except a surface parking lot] including an access driveway perpendicular to the right-of-

way.” 

 

We would suggest that the fundamental premise of the build-to area relates to the flexible siting 

range afforded to a principal building (as set forth in part a).  In other words, rather than 

providing a strict line to which buildings must be constructed (a build-to-line), the intent was 

instead to provide a range of space within which the front of a building should occupy (and 

therefore also define where it could not occupy).  The relationship of parking to the building is 

appropriately addressed within the parking setback language set forth in §4.5.3.C.  §4.5.3.C of 

the zoning ordinance mandates that surface parking for a standard method project “must be 

behind [the] front building line.”  We believe that this worthy design goal of not allowing surface 

parking to occur in front of a building’s façade (ultimately a LINE) is being inadvertently 

applied to an entire AREA.  In other words, the code on the one hand provides needed flexibility 

in relation to the building location but then constrains unnecessarily in relation to the building’s 

parking field.  

 

To correct this problem, we would encourage you to remove the language in subsection (b) in its 

entirety.  We suggest allowing the “build-to area” definition to pertain to the building only while 

allowing constraints on the parking field to be addressed within the parking setback section(s) of 

the code (namely §4.5.3.C & §6.2.9 which require the parking to be behind the building).  

 

Diagram 1 (attached) illustrates that with the current surface parking setback standard of “must 

be behind front building line”, the goal of prohibiting surface parking between the principal use 

and the street is met, while also promoting a more compact development form. Furthermore, the 

pedestrian realm is clearly not negatively affected as the building still forms the ‘street wall’ and 

the parking is behind the street wall plane. 

 

If Issue One is not resolved in the suggested fashion, the prohibition of surface parking lots in 

subsection (b) of the build-to area definition would supersede the specified surface parking 

setbacks section specified in the CRN, CRT, and CR zones.   

 

The current standards, see §4.5.3.C of the zoning ordinance, mandates that surface parking for a 

standard method project “must be behind [the] front building line”. Notably, this does NOT 

expressly prohibited surface parking in the build-to area, as does the general definition of the 

build-to area itself.  As a result of this contradiction, in the CRN, CRT and CR zones, the de 

facto front and side street surface parking setbacks would become 20’ (for a general building) as 

that is the principal building build-to area maximum setback.  By contrast, the setback standard 

from a surface parking lot abutting a single family (sensitive) zone is only either 6’ or 10’ (see 

section 6.2.9.C.3).  Why would a 6’ or 10’ setback be acceptable relative to a single family zone 

but a 20’ setback would be required along the commercial street wall?   
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Additionally, we will importantly note that by including this language about parking within the 

DEFINITION section of the build-to area, it is our understanding that the Planning Board will be 

unable to exercise its discretion when it comes to modifying parking setbacks (or other items like 

an access drive location) on a site even through a site plan review or waiver process.  Lots that 

have limited depth, width and/or other topographical site constraints may not be able to achieve 

the critical dimensions necessary for a viable parking lot module if not afforded the flexibility of 

surface parking within the build-to area.  Without the removal of the subsection (b) language 

from the definition section, there will be no “relief valve” available to alleviate such a hardship 

or to facilitate a case by case review by the Planning Board.   Montgomery County’s policy of 

promoting redevelopment and infill of small, fragmented and low intensity properties in smart 

growth areas relies heavily on efficient geometric layouts to be physically and economically 

viable.  These unique properties often include some quantity of surface parking. 

 

Issue Two: §4.5.3.C.3 of the zoning ordinance specifies the built-to area maximum setback and 

minimum percentage of lot width for certain uses. Assuming a general use, the current language 

in the zoning ordinance requires 70% of the Building façade to be located within the built-to 

area.  Unfortunately, the section also includes language suggesting that a building must occupy a 

“min% of lot width”.  This can not be correct.  We would encourage that, consistent with the 

clarification being made in the Omnibus ZTA for the LSC and EOF zones standard method of 

development, additional clarification is also necessary for the CRN, CRT and CR Zones Build-

To Area language. “BTA, max setback and min % of lot width” should be changed to “min % of 

building façade” to clarify that it is the minimum quantity of building façade which is required 

within the build-To Area, not a minimum percent of lot width which must be occupied by 

building façade. 

 

Thank you for the opportunity to provide our comments on the Omnibus ZTA, and we look 

forward to working with you on these requested clarifications and changes.  

 

Sincerely, 

 

 

 

 

Shane Pollin 

 

cc: Rebecca D. Walker, Miles & Stockbridge 

 Jennifer Russel, Rodgers Consulting 

 Matt Leakan, Rodgers Consulting 

 Members of the Montgomery County Council 

 Jeff Zyontz, Legislative Council 

 Luis Estrada 

 Nancy Sturgeon 
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From: Chuck Sullivan [mailto:chuck.csh@verizon.net]  

Sent: Tuesday, June 09, 2015 11:33 AM 
To: Dunn, Pamela 

Subject: Zoning Re-write 

 

Hey Pam, 

 
I met you at the MBIA Custom Home Builder’s Council.  It is my understanding 
you are considering input for the zoning re-write and I would offer the following 

suggestion: 
 

Often in established communities a house is located on two recorded adjacent 
lots.  When that property owner wants to build a new home they must combine 
those two lots into one recorded lot in order to get a building permit.  The 

existing two lots are really acting as one lot.  The density is being reduced.  The 
combination of the two lots is really just formalizing what has existed for years. 
 

Currently the process of combining two recorded adjacent lots into one lot is an 
expensive process that takes up to 6 months.  It is my understanding they are 

always approved. 
 
It would be tremendously helpful if there were an administrative process for 

this situation.  The only engineering needed is to create a new plat that shows 
the two lots combined.  I would hope the process would be just a matter of 

paying a minor fee and not require MNCPPC Board approval. 
 
Your consideration of this request is appreciated. Should you have any 

questions or concerns please do not hesitate to contact me. 
 
Thanks, 

 
Chuck Sullivan 

7901 Pearl Street 
Bethesda, MD 20814 
240-508-2557 

President, Chuck Sullivan Homes 
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Tettelbaum, Emily

From: Dunn, Pamela

Sent: Wednesday, June 24, 2015 4:54 PM

To: Tettelbaum, Emily; Wise, Jennifer

Subject: FW: Omnibus ZTA

 

 

From: Leatham, Erica A. (Bethesda) [mailto:LeathamE@ballardspahr.com]  

Sent: Friday, June 05, 2015 2:54 PM 
To: Dunn, Pamela 

Subject: RE: Omnibus ZTA 

 

Thanks!  That makes it easy. 

 

In the Townhouse zones, you reduced the lot sizes for towns, but not for duplexes (side) and since these duplexes are 

basically two end unit townhouses, it would be consistent to reduce those lot sizes in the same proportions.   Recently, 

most duplexes have been MPDUs designed to mimic the market rate single family homes in the single family zones and, 

in that context, a lot size half the size of the single makes sense.  But, you will not see that design element in a 

townhouse zone, rather you will see duplexes used as a way to break up longer strings of towns, and you will want to 

keep their proportions in line with the proportions of the towns.  For example, in the TLD Zone, using the same 

reduction percentage as you used to downsize the townhouse lots would result in a duplex (side) minimum lot size of 

1500 square feet.  The same thing applies in the TMD and THD Zones. 

 

Also, the definition of duplex and towns may need to clarify that the minimum lot size refers to a single unit of the 

duplex or town.  When we were re-reading it, it was not clear. 

 

Let me know if you have any questions. 

 

Thanks again, Erica  

 

Erica A. Leatham      LEED AP 

Ballard Spahr LLP  

 
Bethesda Office                                 DC Office 

4800 Montgomery Lane                 1909 K Street, NW 

Seventh Floor                                     12th Floor 

Bethesda, MD 20814-3401            Washington, DC  20006 

Direct: 301.664.6254                         202.661.7654 

Fax: 301.664.6299 

 

leathame@ballardspahr.com | www.ballardspahr.com  

 

This e-mail and any files transmitted with it are confidential attorney-client communication or may otherwise be 

privileged or confidential and intended solely for the individual or entity to whom they are addressed.  If you are not the 

intended recipient, please do not read, copy or retransmit this communication but destroy it immediately.  Any 

unauthorized dissemination, distribution or copying of this communication is strictly prohibited. 
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