MONTGOMERY COUNTY PLANNING DEPARTMENT
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

MCPB
ltem No.
Date: 2-5-15

Grace House: Preliminary Plan Amendment No. 119970238 (In Response to Forest Conservation Violation)

@ David Wigglesworth, Senior Planner, david.wigg{esworth@montgomewoianning,org, 301-495-4581
% Mark Pfefferle, Chief DARC, mark.pfefferie@montgomeryplanning.org, 301-495-4730

Staff Report Date: 1-22-15

Description

Preliminary Plan Amendment No. 119970238 Grace

House (In Response to Forest Conservation Violation)

* Remove 0.59 acres of Category | Conservation
Easement from Parcels 4 & 717

® Located at 3214 Norbeck Road, Silver Spring

® RE-2/TDR Zone, Aspen Hill Master Plan

Staff Recommendation: Approval with conditions

Applicant: Victory Housing, LLC
Submittal Date: September 29,2014
Review Basis: Chapter 22A

Summary

* Removal of 0.59 acres of Category | Conservation Easement.

* Purchase of 1.18 acres of credit at a Forest Mitigation Bank to compensate for the easement
removal.

* Complete retention of the 0.36 acre Category Il Conservation Easement.

* Preliminary Plan No. 119970230 was approved on November 25, 1996 to create one 7.07 lot for the
construction of an assisted living facility.

* Preliminary Plan Amendment 11997023A was approved on January 10, 2002 to modify the location
of the Category | Conservation Easements to allow for the construction of Grace House.

*  Minor subdivision plat 22578 was approved on May 30, 2003 which created Parcel 3 for the assisted

living facility and Parcel 4 for Grace House.




STAFF RECOMMENDATION: Approval of the Limited Amendment to the Preliminary Plan and
associated Final Forest Conservation Plan as conditioned. All other conditions of Preliminary Plan No.
119970230, and 11997023A, and the associated Forest Conservation Plan that were not modified
herein, remain in full force and effect. Specific conditions for 119970238 are:

1. Within sixty (60) days of the mailing of the Planning Board Resolution approving
Preliminary Plan No. 119970238, the Applicant must submit a complete record plat application
that removes the Category | Conservation Easement from Parcels 4 & 717. The existing
Category | Conservation Easement remains in full force and effect until the record platis
recorded in the Montgomery County Land Records.

2, The record plat must show the Category Il Conservation easement that remains on
existing Parcel 4 & 717 and must be referenced on the new record plat.

3. Within sixty (60) days of the mailing of the Planning Board Resolution approving
Preliminary Plan No. 119970238, the Applicant must submit a Certificate of Compliance to use
an M-NCPPC approved offsite forest mitigation bank to provide 1.18 acres of mitigation credit
for the removal of 0.59 acres of Category | Conservation Easement.

BACKGROUND
Preliminary Plan 119970230 was approved by the Planning Board November 25, 1996. This approval

created a 7.07 acre parcel which allowed for an assisted living facility. The preliminary plan included an
associated forest conservation plan. Preliminary plan amendment 11997023A was approved by the
Planning Board on January 10, 2002 for the construction of Grace House. This amendment was primarily
for the relocation of the onsite recorded conservation easements. On May 30, 2003 the 7.07 acre
parcel partitioned into two parcels through a minor subdivision. Plat 22578 created Parcels 3 and 4.
Parcel 717 is an adjoining land area that was not subject to preliminary plan 119970230 but was owned
by the property owner and used to meet the forest conservation plan requirements.

Grace House, located on Parcel 4, is a senior housing facility located at 3214 Norbeck Road in Silver
Spring. This section of Norbeck Road is located between Georgia Avenue and the Maryland Road 200.
The application is to change the Conservation Easements on Parcel 4 and does affect any Conservation
Easement on Parcel 3. Forest conservation plan 11997023A contains a 0.59 acre Category |
Conservation Easement and 0.36 acres of Category Il Conservation Easement. The applicant was
required to plant 0.18 acres of Category | Conservation Easement Area and the remaining 0.41 acres of
Category | Conservation Easement was retained forest.

The exhibit below shows the location of Grace House relative to the Conservation Easements. The area
in orange, near Norbeck Road, is the Category Il Conservation Easement. The area outlined in green and
hugging the backside the facility is the Category | Conservation. Based on the aerial photographs one
can see that parts of the Category | Conservation Easement are being mowed, the proximity of the




easement is very close to the structure, and some areas of the easement appear to be over impervious
surfaces such as walkways and a dumpster pad.

On January 30, 2014, the Forest Conservation Inspector sent a letter notifying the facility operator that
activities were occurring within the Category | Conservation Easement, without prior approval. See
Attachment A. Upon further inspection the Inspector discovered that portions of the Category |
Conservation Easement were within ten feet of the facility. Also, the Category | Conservation Easement
included landscape plantings, sod, or is overgrown with thick invasive vegetation. No natural forest
regeneration has occurred in the easement area because mowing occurred and thick invasive vegetation
has smothered any natural regeneration of native trees. The Inspector did not issue a Notice of
Violation. The Category Il Conservation is in compliance with the terms of the easement.

On February 6, 2014 a meeting was held with the property owner to discuss the options available to the
owner to bring the site into compliance with the Forest Conservation Easement conditions. One of the
options included the submission of an amendment to the Preliminary Plan of Subdivision for forest
conservation purposes. The applicant chose to remove the Category | Conservation Easement and
submitted a preliminary plan amendment.




DICUSSION OF CURRENT AMENDMENT

Applicant’s Proposal
On September 29, 2014, the Applicant submitted an application to amend Preliminary Plan and Forest

Conservation Plan #119970238 (Application or Amendment} to remove all 0.59 acres of Category |
Conservation Easement. The Applicant proposes to mitigate for the easement removal by acquiring
1.18 acres of credit in a forest mitigation bank. The Applicant’s proposal is consistent with the Planning
Board’s policy for the removal of conservation easement. The Applicant proposes to extinguish 0.46
acres of easement on Parcel 4 and 0.05 acres on parcel 717, which is an adjacent tract of land, also
owned by the Applicant. The exhibit below shows the location of the Category | Conservation Easement

proposed for removal.

The Applicant desires to extinguish the easement because it is impractical to maintain the grounds
immediately adjacent to an independent living facility in strict accordance with the Category | Easement
requirements. The Applicant would like to create and maintain a more formal landscaped setting for the
building while offering a safe and aesthetically pleasing amenity space for the residents. In addition,
the removal of the Conservation Easement provides additional and necessary space for emergency
service vehicles if there is ever a need to get to the back side of the facility. The applicant did plant the
Category | Conservation Easement but the survivability was very low.




The applicant proposes to mitigate for the removal of 0.59 acres of Category | Conservation Easement
by acquiring 1.18 acres (2:1 ratio) of credit in an approved off-site forest mitigation bank.

Planning Board Review Authority
The Forest Conservation Law requires Planning Board action on certain types of modifications to an

approved FCP. COMCOR 22A.00.01.13 A (2), the Forest Conservation Regulations, state:

Major amendments which entail more than o total of 5000 square feet of additional forest
clearing must be approved by the Planning Board or the Planning Director (depending on who

approved the original plan).

The Applicant proposes to remove 0.59 acres of Category | Conservation Easement from the Subject
Property. When the original Forest Conservation Plan was approved the area consisted of existing forest
and planted forest. Even though there may not currently be 0.59 acres of forest on the property, the
Application must be reviewed by the Planning Board because the Application will result in permanent
loss of more than 5000 square feet of area which was credited as retained or planted forest. The
Planning Board’s policy also requires that all easement removals be approved by the Planning Board.

Analysis and Findings
The Grace House property originally included 0.40 acres of existing forest. Pursuant to COMCOR 22a-

12(h)(2), a Category I Conservation Easement was placed on the forest as a long-term protection
measure to protect the existing forest and ensure that it remained a naturally regenerating forest. The
Conservation Easement is shown on plat 22578 and the terms of the easement are referenced in the
Land Records at Liber 13178 folio 412. At this time, none of the conservation areas to be removed with
this amendment meets the definition of forest as defined in Section 22A-3 of the Montgomery County

Code. This section states,

“Forest means a biological community dominated by trees and other woody plants (including plant
communities, the understory, and forest floor) covering a land area which is 10,000 square feet or
greater and at least 50 feet wide*. However, minor portions of a forest stand which otherwise meet
this definition may be less than 50 feet wide if they exhibit the same character and composition as
the overall stand. Forest includes:

(1) areas that have at least 100 live trees per acre with at least 50 percent of those trees having a 2
inch or greater diameter at 4.5 feet above the ground: and

(2) forest areas that have been cut but not cleared.”
(*Note: The definition of forest was changed in 2001, the minimum width was increased from 35 feet to 50 feet.}

The mitigation ratio identified on the amended Forest Conservation Plan is consistent with the
mitigation required of other Property owners who were granted the ability to remove Conservation
Easements off site by the Planning Board. Staff supports the removal of the onsite Category |
Conservation Easement for the easement area does not include any environmentally sensitive areas
such as wetlands, stream buffers, or floodplains. If the Category | Conservation Easement were strictly
adhered, the close proximity of the easement to the building would have created conflicts and the




property owner would be repeatedly requesting permission to remove tree branches or trees to protect
the facility. In addition, the proximity of the easement to the facility could have hindered emergency
services if there was a need for a fire truck to be at the back of the facility. Removal of the Category |
Conservation Easement will resolve the outstanding encroachment issues, which brings the Subject

Property into compliance.

NOTIFICATION and OUTREACH
The Subject Property was signed for the upcoming Preliminary Plan Limited Amendment submission and

the Applicant sent written notice of the application to all adjoining and confronting property owners,
civic associations, and other registered interested parties. These individuals will also be notified of the
public hearing on the Application. Staff received comments from one citizen which were primarily a
procedural matter and was responded to shortly thereafter (Attachment F). Any comments received
hereafter will be forwarded to the Board.

CONCLUSION
Staff recommends that the Planning Board approve this limited Preliminary Plan amendment to revise

the Forest Conservation Plan with the conditions specified above.
ATTACHMENTS

A. January 30, 2014 letter from Forest Conservation Inspector
B. Original Preliminary Plan Opinion 119970230

C. Original Preliminary Plan Opinion 11997023A

D. Preliminary Plan No. 11997023A

E. Preliminary Plan No. 119970238

F. Plat 22578
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MONTGOMERY County PLANNING DEPARTMENT
T'HE AL\R‘)L\ND‘N;\’I‘I( INAL CAPITAL PARK AND PLANNING ¢ IMMISSION

January 30, 2014

Ms. Jackie Smedley, Director of Marketing and Management
3214 Norbeck Road

Silver Spring, MD. 20906

Re: 3214 Norbeck Road; Parcel 4; Forest Conservation plan #11997023A; Spring House At
Norbeck

Dear Ms, Smediey:

Please contact me at your convenience so that we can schedule an appointment to discuss the

conservation easement at 3214 Norbeck Road.

Sinc;;-;ely, ?

David Wigglesworth

Sr. Planner
Development Applications & Regulatory Coordination Division

Enclosure: Record Plat File No. 620-97, and FC plan 1-97023A

8787 Georgia \venue. Silver Sprng, Marvland 20910 Environmental Plannmg: 301495 4540 Fax:

3014951310
www.MontgomeryPlanning.org
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Date of Mailing: November 25, 1996

THEIMARYLAND-NATIDNAL CAPITAL PARK AND PLANNING COMMISSION
] B787 Georgia Avenue » Siver Spring. Maryland 20810-3780

Q | ] Action: Approved Staff Recommendation
(Motion of Comm. Arom, seconded by Comm. Richardson with a vote
! of 5-0; Comms. Aron, Richardsonm, Baptiste, Hussmann and Holmes

all voting in favor.)

MONTGOMERY COUNTY PLANNING BOARD

OPINION

Preliminary Plan 1-97023
NAME OF PLAN: MANOR CARE - NORBECK

On 09-12-96, MANOR CARE, INC. . submitted an application for the
approval of a preliminary plan of subdivision of property in the RE2 zone.
1 lots on 7.07 ACRES of land. The

The application proposed to create
application was designated Preliminary Plan 1-97023. On 11-21-96, Preliminary

Plan 1-97023 was brought before the Montgomery County Planning Board for a
public hearing. At the public hearing , the Montgomery County Planning Board
heard testimony and received evidence submitted in the record on the
application. Based upon the testimony and evidence presented by staff and on
the information on the Preliminary Subdivision Plan Application Form attached
hereto and made a part hereof, the Montgomery County Planning Board finds

eliminary Plan 1-97023 to be in accordance with the purposes and
irements of the Subdivision Regulations (Chapter 50, Montgomery County

ode,as amended) and approves Preliminary Plan 1-97023, subject to the
following conditions:

STAFF RECOMMENDATION: Approval, subject to the following:

(1) Compliance with the conditions of approval of the preliminary
forest conservation plan. Applicant must meet all conditions
prior to recording of plat or MCDPS issuance of sediment and

erosion control permit, as appropriate

(2} Agreement with Planning Board to limit development to a nursing
and care facility as outlined in S-2237 Board of Appeals

approval

(3) Prior to dedication of right-of-way, as shown on plan, submit
verification of the issuance of a demolition permit for the

existing structure
(4) Access and improvements as required and approved by MDSHA

(5) Prior to MCPB release of building permit, applicant to submit
a landscape, lighting and parking facilities plan for technical

staff approval

Q Conditions of MCDPS stormwater management approval dated
11-8-96

Y
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Other necessary easements

) This preliminary plan will remain valid until December 25, 1999
(37 months from the date of mailing, which is November 25, 199s) .
Prior to the expiration of this validity period, a final record
plat must be recorded or a request for an extension must be filed.




Dete of Mailing: Januery 10, 2002
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