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There is no forest or environmental features on-site. The Applicant proposes to: 
 Pay fee-in-lieu to meet forest conservation planting requirements. 
 Remove 2 trees that require a variance, per Section 22A-12(b)(3). 
 Pursuant to Chapter 22A of the County Code, the Board’s actions on Forest Conservation Plans are 

regulatory and binding. 
 
Staff recommends approval with conditions. 

 

 

 

 

 

 
 

 

Summary 

 
MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

MCPB 
Item No.      
Date: 10-08-15 

Silver Spring Retirement Residence, Preliminary Forest Conservation Plan, S-2882 

 Preliminary Forest Conservation Plan associated 
with the Special Exception for the construction 
of a retirement residence; 

 13716 New Hampshire Avenue, Silver Spring, 
Maryland;  

 4.46 acres zoned R-200; 
 1997 White Oak Master Plan; 
 Applicant:  Hawthorne Development LLC; 
 Filing date: December 29, 2014. 
 

 

 

Description 

Completed: 09/25/15 
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Conditions of Approval 
1. The Applicant must submit a Final Forest Conservation Plan consistent with the approved 

Preliminary Forest Conservation Plan at the time of Preliminary Plan. 
2. The Final Forest Conservation Plan must include six 3-inch caliper native shade trees as 

mitigation plantings for the loss of trees requiring a variance. 
3. The Applicant must submit fee-in-lieu payment for the 0.67-acre planting requirement 

prior to any demolition, clearing or grading. 
 

Project Description 
Hawthorne Development LLC is proposing to construct a domiciliary care home with 148 suites.  
The site is currently with a single-family home and associated structures. 
 
 

 
 
Site Description 
The site is a relatively flat property with no environmental features.  There are hedgerows of 
mature trees separating this property from ones to the north and south, but no areas qualify as 
forest.  There is one tree greater than 30” DBH on site. 
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ANALYSIS 
 
Environmental Guidelines 
Staff approved a Natural Resource Inventory/Forest Stand Delineation (NRI/FSD #420150440) 
on October 31, 2014. The site lies in both the Paint Branch and Northwest Branch watersheds, 
but outside any Special Protection Areas.  There are no forest, streams, wetlands, floodplains, 
or environmental buffers on the site. The proposed project is in compliance with the 
Environmental Guidelines. 
 

 
Forest Conservation 
The site is subject to the Montgomery County Forest Conservation Law (Chapter 22A of the 
County Code) and the Applicant has submitted a Preliminary Forest Conservation Plan 
(Attachment 1) in conjunction with the Special Exception.  The Preliminary Forest Conservation 
Plan is consistent with the updated Special Exception request.  There is no forest on site and a 
0.67-acre planting requirement.  The Applicant proposes to meet this requirement through 
payment of fee-in-lieu.  Staff agrees that this is appropriate, as there are no priority 
reforestation areas or adjoining forest, and the landuse is institutional. 
 
Forest Conservation Variance   
Section 22A-12(b) (3) of Forest Conservation Law provides criteria that identify certain 
individual trees as high priority for retention and protection.  Any impact to these trees, 
including removal or disturbance within the tree’s critical root zone (CRZ) requires a variance.  
An applicant for a variance must provide certain written information in support of the required 
findings in accordance with Section 22A-21 of the County Forest Conservation Law.  The law 
requires a variance to impact trees that: measure 30 inches or greater diameter at breast 
height (DBH); are part of a historic site or designated with a historic structure; are designated as 
national, State, or County champion trees; are at least 75 percent of the diameter of the 
current State champion tree of that species; or trees, shrubs, or plants that are designated as 
Federal or State rare, threatened, or endangered species.   
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The Applicant submitted a variance request on 12/19/2014 and a revised variance request on 
4/29/2015 for the impacts to trees (Attachment 2).  The proposed layout will remove two trees 
that are considered high priority for retention under Section 22A-12 (b) (3) of the County Forest 
Conservation Law.  
 
Variance Tree Locations 

 
 
Variance Tree Table 

 
 

Unwarranted Hardship for Variance Tree Impacts - Per Section 22A-21, a variance may only be 
granted if the Planning Board finds that leaving the requested trees in an undisturbed state will 
result in unwarranted hardship.  The variance is necessary because of the location of the trees 
and the need for adequate fire access.  To the extent practicable, the proposed development 
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has minimized disturbance with the use of retaining walls to limit grading.  The height of the 
building has been maximized, so it is not possible for the development to grow vertically 
instead of horizontally.  The development of this property with a retirement residence of this 
size requires a limit of disturbance (LOD) that extends to the property line in all directions.  
 
1. Granting the variance will not confer on the applicant a special privilege that would be 

denied to other applicants. 
 

Granting this variance will not confer a special privilege on the Applicant as disturbance 
of the specified trees is due to the location of the trees and the need to provide 
adequate fire access.  Tree #2 36” Norway maple is located close to the existing single-
family house and would be significantly disturbed by the demolition of the house and 
any redevelopment of the property would require removal of the tree.  Tree #12 30” 
white pine is just off-site and impacted by the fire access turnaround.  This turnaround is 
required to allow fire and rescue vehicles to safely access all sides of the property. 
 

2. The need for the variance is not based on conditions or circumstances which are the 
result of the actions by the applicant. 
 
The requested variance is not based on conditions or circumstances that are the result 
of actions by the Applicant.  It is based on the locations of the trees and the minimum 
disturbance required to develop the Property with a retirement residence of this scale.  
Tree #2 36” Norway maple is located adjacent to the existing single-family house and 
would be impacted by the demolition of the existing structure.  Tree #12 30” white pine 
is proposed for disturbance by the fire access turnaround.  There is no way to remove 
this disturbance without significantly altering the proposed development program. 

 
3. The need for the variance is not based on a condition relating to land or building use, 

either permitted or non-conforming, on a neighboring property. 
 
The requested variance is a result of the location of trees on the property impacted by 
the proposed layout of the retirement residence on the Property and not a result of land 
or building use on a neighboring property. 
 

4. Granting the variance will not violate State water quality standards or cause measurable 
degradation in water quality.  

 
The proposed development does not impact environmental buffers and provides 
mitigation plantings for trees the size and function of the trees lost. The requested 
variance will not violate State water quality standards or cause a measurable 
degradation in water quality. 
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Mitigation for Trees Subject to the Variance Provisions 
The Applicant is requesting a variance to remove two trees.  The Applicant will plant six, 3-inch 
caliper, native shade trees as part of the Final Forest Conservation Plan mitigating for the 
removal of these two trees. 
 
County Arborist’s Recommendation on the Variance  
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department is 
required to refer a copy of the variance request to the County Arborist in the Montgomery 
County Department of Environmental Protection for a recommendation prior to acting on the 
request. The County Arborist has reviewed the variance request and recommended approval 
(Attachment 3). 
 
Variance Recommendation 
Staff recommends that the variance be granted. 
 
 

CONCLUSION 
 
Staff concludes that the proposed Preliminary Forest Conservation Plan meets the 
requirements of Chapter 22A Forest Conservation Law.  Staff therefore recommends that the 
Planning Board approve the Preliminary Forest Conservation Plan and associated variance, with 
the above conditions. 
 
 
Attachments 
1. Preliminary Forest Conservation Plan 
2. Variance request 
3. Letter from County Arborist 
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GENERAL:

THIS PLAN HAS BEEN PREPARED BY:

NAME: LUCILLE LANIER

ADDRESS: 1001 BOULDERS PARKWAY, SUITE 300
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TREE PROTECTION FENCE

NOT TO SCALE

PRELIMINARY FOREST CONSERVATION PLAN NARRATIVE:

IN CONFORMANCE WITH THE FOREST CONSERVATION LAW AND GUIDELINES SET FORTH IN

THE TREES TECHNICAL MANUAL, THIS PRELIMINARY FOREST CONSERVATION PLAN

APPROPRIATELY OUTLINES THE INTENTIONS FOR PROVIDING REFORESTING/AFFORESTING

PER THE RESULTS OF THE WORKSHEET ABOVE.

THE EXISTING ADJACENT WOODLAND AREAS AND INDIVIDUAL TREES TO BE PRESERVED ON

AND IMMEDIATELY OFF SITE WILL BE  PROTECTED BY THE APPROPRIATE TREE PROTECTION

MEASURES.

THE RESULTS OF THE FOREST CONSERVATION WORKSHEET INDICATE THE NEED FOR 0.67

ACRES OF AFFORESTATION. DUE TO THE NATURE OF THE SITE PLAN AND THE DEVELOPMENT

FOOTPRINT, ACHIEVING THIS REQUIREMENT ON SITE WILL BE EXTREMELY DIFFICULT.

A TREE VARIANCE REQUEST HAS BEEN FILED IN CONJUNCTION WITH THE SUBMISSION OF

THIS PRELIMINARY FOREST CONSERVATION PLAN.

NOTE:

PAYMENT OF A FEE IN LIEU OF THE AFFORESTATION PLANTING REQUIREMENTS WILL BE

COORDINATED FOR THE 0.67 ACRES.

NOTE:

PAYMENT OF A FEE IN LIEU OF THE AFFORESTATION

PLANTING REQUIREMENTS WILL BE COORDINATED

FOR THE 0.67 ACRES.

DATA TABLE:

4.1 Acreage of tract

4.2 Acreage of tract remaining in agricultural use

4.3 Acreage of road and utility ROWs which will not be improved

as part of the development application

4.4 Acreage of total existing forest

4.5 Acreage of forest retention

4.6 Acreage of total forest cleared

4.7 Land use category and conservation/afforestation thresholds

from Section 22A-12(1) of the Forest Conservation Law

4.8.a Acreage of forest retained within wetlands

4.8.b Acreage of forest cleared within wetlands

4.8.c. Acreage of forest planted within wetlands

4.9.a. Acreage of forest retained within 100-year floodplain

4.9.b. Acreage of forest cleared within 100-year floodplain

4.9.c. Acreage of forest planted within 100-year floodplain

4.10.a. Acreage of forest retained within stream buffers

4.10.b. Acreage of forest cleared within stream buffers

4.10.c. Acreage of forest planted within stream buffers

4.11.a. Acreage of forest retained within priority areas

4.11.b. Acreage of forest cleared within priority areas

4.11.a. Acreage of forest planted within priority areas

4.12 Linear feet and average width of stream buffer provided on

each side of streams
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       April 28, 2015 

 

 

Mr. Carlton Gilbert 

Maryland-National Capital Park and Planning Commission 

8787 Georgia Avenue 

Silver Spring, MD  20910 

 

Re: Forest Conservation Tree Variance Request (Hawthorn Retirement; Special Exception  

 Application No. S-2882/NRI/FSD No. 420150440) 

 

Dear Mr. Gilbert: 

 

 On behalf of our client, Hawthorn Development, LLC/Hawthorn Retirement Group, LLC, we are 

submitting this Tree Variance Request to comply with Natural Resources, Title 5, Section 5-1607 of the 

Maryland Annotated Code requiring an applicant to file for a variance to remove trees that have a 

diameter at breast height (DBH) of 30 inches or greater or are 75% of the diameter of the County 

champion for that species.   

 

 The project concerns an application for a domiciliary care residential facility at 13716 New 

Hampshire Avenue in the White Oak section of Silver Spring.  This tree variance request is 

accompanying the review of the Special Exception application for this project and in anticipation of a 

future Preliminary Plan of Subdivision.  As shown on the NRI/FSD and the Preliminary Forest 

Conservation Plan, a total of two (2) trees with 30 inches DBH or greater will be impacted by the 

redevelopment of the subject property.  The subject site is 4.48 acres in size and is zoned R-200.  The 

subject domiciliary care facility is allowed in the zone as a Special Exception use and is the subject of the 

pending Special Exception application.  The subject site is primarily cleared and has no existing forest 

cover and consists primarily of lawn and pasture.  The areas around the main residence have ornamental 

trees and various trees exist along the property lines. No threatened or endangered species were located 
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during the NRI/FSD process.  No County champion trees, State champion trees or trees champion sized 

exist within the site.   

  

Of the significant trees on the site, two (2) trees have to be removed to accommodate the planned 

development.  Table 1 lists the specimen tree as identified in the Forest Conservation Plan and provides 

the respective proposed impacts:   

TABLE 1 

Tree 

No. 

Species Diameter Field 

Condition 

Disposition CRZ Area 

(SF) 

CRZ 

Impacts 

(SF) 

CRZ 

Impacts 

(%) 

 

2 Norway 

Maple 

36” Good, 

Some 

Scarring 

Poor Form as 

Specimen and 

Scarring are 

not Desireable 

9,161 9,161 100 

12 White 

Pine 

30” Good Unable to 

save due to 

grading 

constraints 

6,632 2,031 30 

 

The assessment was performed by Timmons Group at the time of the field work for the NRI as a visual, at 

grade level inspection with no invasive, below grade or aerial inspections performed at the time.  Decay 

or weakness may be hidden out of sight for large trees.   

 

TREE NO. 2 

Tree #2 is a Norway Maple, 36” diameter at breast height (DBH) in good/fair condition with some visual 

scarring on the main trunk. This tree is intended to be removed as a part of the development which is 

necessary to achieve the programmatic elements of the site in an orderly and logical arrangement. This 

tree is located where the future entrance to the site will be, making removal necessary. The critical root 

zone (CRZ) extends out 54’ ± from the base of the tree for a total critical root zone area of 9161 SF 

around the tree. The entire critical root zone area (100%) will be impacted with development. 
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TREE NO. 12 

Tree #12 is a White Pine, 30” diameter at breast height (DBH) in good condition. This tree is intended to 

be removed as a part of the development which is necessary to achieve the programmatic elements of the 

site in an orderly and logical arrangement. This tree is located in close proximity to the limits of 

disturbance (LOD), making removal necessary. The critical root zone (CRZ) extends out 45’ ± from the 

base of the tree for a total critical root zone area of 6,632 SF around the tree.  Approximately 2,031 SF 

(30%) of the critical root zone area will be impacted by grading. 

 

JUSTIFICATION/NARRATIVE FOR TREE DISTURBANCE 

 The proposed domiciliary care facility will provide needed housing for seniors in this part of the 

County.  It will consist of up to 150 suites generally within the footprint shown in the Special Exception 

application.  The project is allowed through the Special Exception process in the subject zone.  As shown 

on the Special Exception plan for the property, the development addresses the challenges of the site which 

includes required setbacks from New Hampshire Avenue, compatibility with adjoining properties and 

sensitive design consistent with residential uses in the area. 

 

To grant the requested variance, the Planning Board must find that the request:   

1. Describes the special conditions peculiar to the property which would cause the 

unwarranted hardship; 

2. Describes how enforcement of these rules will deprive the land owner of rights 

commonly enjoyed by others in similar areas; 

3. Verifies that state water quality standards will not be violated or that a measureable 

degradation in water quality will not occur as a result of the granting of the variance; 

4. Provides any other information appropriate to support the request. 

 

We submit the following rationale in support of the request for a Forest Conservation Tree Variance.   
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1. The requested tree variance is necessary for implementation of this project which has an 

approved NRI and is proceeding through the Special Exception and subdivision approval 

process.  The White Oak Master Plan specifically recommends the incorporation of various 

types of housing for senior and handicapped individuals.  The Special Exception application 

includes market information and other data to show a need for this type of housing in this 

area.  The Master Plan notes that “a significant increase in the number of elderly residents is 

expected over the next 20 years” and encourages the location of elderly housing and elderly 

support services along bus routes and near shopping and public facilities.  The subject site 

and the pending Special Exception application respond to this vision.  The subject tree must 

be removed for the proposed residential building and access to it in a way that will 

accommodate necessary parking, access, stormwater management and landscaped areas.  The 

subject tree is not part of a forest nor does it have any particular environmental significance.  

Once redeveloped, the property will be planted with appropriate landscaping consistent with 

its long term use.   

 

2. Conditions related to this request are neither unique nor special to this project and instead are 

unavoidable consequences of the development process under the zoning applied through the 

Master Plan.  The requested variance is based on plans being developed under the allowable 

Special Exception use for this zone consistent with the White Oak Master Plan.  There is no 

existing forest.  The majority of trees within the existing property are lawn trees planted as 

part of the Landscape Plan for the existing development.   

 

3. The Concept Stormwater Management Plan submitted with the Special Exception 

incorporates Environmental Site Design to the maximum extent practical able, according to 

the latest revision to Chapter 5 of the MDE Stormwater Management Design Manual.  Water 
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quality treatment will be provided by approximately thirteen (13) micro bio-filter areas 

located in strategic areas of the property.  The proposed ESD measures will treat a targeted 

rainfall of 1.8” that will return the developed site runoff characteristics back to woods in good 

condition.   Therefore the removal of the specimen tree will not adversely affect water quality 

in any measurable way. 

 

4. We believe the information provided above supports the granting of the tree variance request.   

 

Sincerely, 

cc: Amy Lindsay      

 Mark Lowen 

 Bob Harris 

 



 
 

DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 Isiah Leggett Lisa Feldt 
 County Executive Director 

 

255 Rockville Pike, Suite 120   •   Rockville, Maryland 20850   •   240-777-7770    240-777-7765 FAX 
www.montgomerycountymd.gov/dep 

                              montgomerycountymd.gov/311 301-251-4850 TTY  
 

May 15, 2015 
 
 
 
Casey Anderson, Chair 
Montgomery County Planning Board 
Maryland National Capital Park & Planning Commission 
8787 Georgia Avenue  
Silver Spring, Maryland  20910 
 
RE:    Hawthorne Retirement, SP 2882, NRI/FSD application accepted on 9/4/2014 
 
Dear Mr. Anderson: 
 

All applications for a variance from the requirements of Chapter 22A of the County Code 
submitted after October 1, 2009 are subject to Section 22A-12(b)(3).  Accordingly, given that the 
application for the above referenced request was submitted after that date and must comply with Chapter 
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all 
review required under applicable law, I am providing the following recommendation pertaining to this 
request for a variance.  

 
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if 

granting the request: 
 

1. Will confer on the applicant a special privilege that would be denied to other applicants; 
2. Is based on conditions or circumstances which are the result of the actions by the applicant; 
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a 

neighboring property; or 
4. Will violate State water quality standards or cause measurable degradation in water quality. 

 
Applying the above conditions to the plan submitted by the applicant, I make the following 

findings as the result of my review: 
 

1. The granting of a variance in this case would not confer a special privilege on this applicant that 
would be denied other applicants as long as the same criteria are applied in each case.  Therefore, 
the variance can be granted under this criterion. 

 
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning 

Department, and the Maryland Department of Natural Resources Forest Service, the disturbance 
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted  
as a condition or circumstance that is the result of the actions by the applicant.  Therefore, the 

ATTACHMENT 3



Casey Anderson  
May 15, 2015 
Page 2 
 

 

variance can be granted under this criterion, as long as appropriate mitigation is provided for the 
resources disturbed. 

 
3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition 

relating to land or building use, either permitted or nonconforming, on a neighboring property.  
Therefore, the variance can be granted under this criterion. 

 
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State 

water quality standards or cause measurable degradation in water quality.  Therefore, the variance 
can be granted under this criterion. 

 
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a 

variance conditioned upon the applicant mitigating for the loss of resources due to removal or disturbance 
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended 
during the review by the Planning Department.  In the case of removal, the entire area of the critical root 
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even 
that portion of the CRZ located on an adjacent property).  When trees are disturbed, any area within the 
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were 
before the disturbance must be mitigated.  Exceptions should not be allowed for trees in poor or 
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or 
provide stormwater management. Tree protection techniques implemented according to industry 
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during 
construction without permanently reducing the critical root zone, are acceptable mitigation to limit 
disturbance.  Techniques such as root pruning should be used to improve survival rates of impacted trees 
but they should not be considered mitigation for the permanent loss of critical root zone.  I recommend 
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed.  The 
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery 
County Code.   

 
 In the event that minor revisions to the impacts to trees subject to variance provisions are 

approved by the Planning Department, the mitigation requirements outlined above should apply to the 
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.  

 
If you have any questions, please do not hesitate to contact me directly.   
 

        
  Sincerely,    

  
  Laura Miller 
       County Arborist   
 
 
cc:   Amy Lindsey, Senior Planner 


