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 The request to waive the submission a preliminary plan as required in 50-34(a) is the minimum 
necessary to provide relief. 

 The Applicant proposes to submit a record plat to construct one house. 

 The Board of Appeals granted a 21.5 foot variance from the required minimum lot width at the 
building line under Section 59-4.4.8.B.1. 

 There is no additional public benefit that would be obtained through the submission and review of a 
Preliminary Plan. 

 Applicant to dedicate on the record plat 40 feet of right-of-way from the centerline of Fairland Road 
to meet Master Plan requirement.  

 

Summary 

 

MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

 

Neve Property –Subdivision Regulation Waiver Request: SRW201502 

 

Ryan Sigworth, AICP, Senior Planner, Area 3, ryan.sigworth@montgomeryplanning.org (301) 495-2112 

Richard Weaver, Supervisor, Area 3 richard.weaver@montgomeryplanning.org (301) 495-4544 
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A request for a waiver under Section 50-38 to be 
relieved of the requirement to obtain Planning 
Board approval for a preliminary plan of subdivision 
under Section 50-34(a) of the Subdivision 
Regulations, located at 3138 Fairland Road, Silver 
Spring, 0.47 acres, R-90 Zone, Fairland Master Plan.  
 
Staff Recommendation:  Approval, with conditions 
 
Applicant: Jody Kline 
Submission Date:  October 12, 2015 
Review Basis:  Chapter 50 (Sec. 50-38(a)(1)) 
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STAFF RECOMMENDATION 
 
Approval of a waiver of Section 50-34(a) of the Subdivision Regulations pursuant to Section 50-38(a)(1) 
of the Subdivision Regulations in order to permit recordation of a plat without submitting a preliminary 
plan of subdivision, subject to the following conditions: 
 
1. Applicant must submit a complete Record Plat application within 120 days of the date of mailing of 

the Board’s Resolution for this decision. 
 

2. The record plat must show a dedication of 40 feet of right-of-way from the centerline of Fairland 
Road. 

 
3. At the time of building permit, the Applicant shall pay a school facilities payment at the high school 

level for being located in the Paint Branch High School cluster which is inadequate in terms of 
capacity. 

 
SITE DESCRIPTION  
 
The 0.47-acre property is an unplatted parcel (P931, Tax Map KR561) located at 3138 Fairland Road in 
Silver Spring, MD and zoned R-90 (“Property” or “Subject Property”).  The Property is currently vacant. 
Surrounding uses within the immediate area along Fairland Road are predominantly detached 
residential homes on recorded lots and parcels.   
 
The Property contains no forest and is moderately sloped with its highest elevation located along the 
Fairland Road frontage on the south side of the Property at 312 feet sloping to the north to its lowest 
elevation of 290 feet. The Property is rectangular in shape and has frontage on Fairland Road.  
 
On February 25, 2015, the Montgomery County Board of Appeals granted a variance of 21.5 feet to the 
required 75-foot minimum width at the building line as required under the zoning ordinance. Without 
this variance, the Property could not be platted as all lots must meet the minimum dimensional 
standards for their respective zone. The resulting lot will have a width of 53.5 feet at the building line. 
 
PROJECT DESCRIPTION  
 
The Applicant seeks to ultimately file a record plat for the Subject Property.  A platted lot would grant 
entitlements to the Applicant and allow the County to issue a building permit to construct a detached 
single family residence. 
 
The Applicant has submitted this Subdivision Regulation Waiver requesting that the Planning Board 
waive the requirement for the submission of a preliminary plan of subdivision under the provisions of 
Section 50-34(a) which states:  
 

“General. Every proposed subdivision or resubdivision shall be submitted to the board 
for tentative or conditional approval in the form of a preliminary plan prior to the 
submission of a subdivision record plat. The plan shall show graphically all facts needed 
to enable the board and other public agencies to determine whether the proposed 
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layout of the land in question is satisfactory from the standpoint of the public health, 
safety and welfare and the regulations, ordinance and laws applicable.”   

 
If the Planning Board grants a waiver to the requirements in 50-34(a), the Applicant has agreed to 
submit a record plat application as quickly as possible.  A Draft Subdivision Record Plat is provided below 
and illustrates what the recorded property would look like.  
 

Figure 1: Draft Subdivision Record Plat 
 

 
 
WAIVER REQUIREMENTS         
 
The Planning Board has the authority to grant waivers pursuant to Section 50-38(a)(1) of the Subdivision 
Regulations provided certain findings can be made.  The section states: 
 

“The Board may grant a waiver from the requirements of this Chapter upon a 
determination that practical difficulties or unusual circumstances exist that prevent full 
compliance with the requirements from being achieved, and that the waiver is: 1) the 
minimum necessary to provide relief from the requirements; 2) not inconsistent with 
the purposes and objectives of the General Plan; and 3) not adverse to the public 
interest.” 
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DISCUSSION 
 
The Subject Property was part of a six-acre tract of land known as “Sopers Fancy.” According to current 
deeds for the Property, the six-acre tract was divided into nine parcels based on an unrecorded survey 
referenced in the deed that was prepared in November 1949.  Staff and the Applicant have been unable 
to locate the survey to substantiate that it actually exists. The deed history further indicates that on 
August 5, 1960, a 0.47-acre parcel was described by a metes and bounds survey in a recorded deed, 
thereby establishing the date that the Subject Property was created. The size and shape of the Subject 
Property has been consistent since its creation in 1960. However, because the Property was created 
after June 1, 1958, it is not a parcel “exempt” from platting and must be recorded by plat before a 
building permit can be issued.  This parcel does not meet the minimum width at the building line 
requirements (75 ft.) for the R-90 zone and it could not be platted in any regard without a variance from 
the Board of Appeals. The Board of Appeals recently granted such a variance.  
 
The Applicant also pursued other options to secure building permits on this unplatted parcel including 
an attempt to prove that there had at one time been a house on the Property that burned down due to 
natural causes, and that a replacement house could be permitted.  No documentation has surfaced that 
proves the Subject Property contained a residence at any time in its history.  
 
SUBDIVISION REGULATION WAIVER DISCUSSION 
 
Applicant’s Position 
 
The Applicant believes the waiver is the minimum necessary to provide relief from the requirement to 
submit a preliminary plan of subdivision and that the use of the R-90 zoned Subject Property for one 
house is consistent with the General Plan.  The Applicant suggests that the eventual recordation of a plat 
sufficiently provides for the public interest and that the plat will ensure the building permit will be 
issued for a structure that meets all requirements of the County Code.  A final comment is made 
regarding the hardship that has been placed on the Applicant and how that hardship would be extended 
both financially and time-wise if the waiver were not granted.  
 
Staff Position 
 
The unusual circumstance that justifies the requested waiver is that bringing this particular Property 
through a full preliminary plan review provides no actual public benefit and the Applicant has already 
spent a considerable amount of time attempting to get the Property platted, including a variance 
approval from the Board of Appeals.  Also contributing to the unusual nature of the circumstances of 
this Application is that for some time after the Subject Property was created in 1960, the Property was 
exempt from plating and was able to get a building permit without the platting requirement.  That 
allowance was changed by action of the County Council in the mid-1980’s.  Requesting this waiver has 
become the most efficient means of getting a record plat and a building permit. 
 
Dedication will be provided at the time a record plat is recorded.  Stormwater management and 
sediment control will be addressed at the time of building permit. Because of the size of the Subject 
Property, it is exempt from the requirements of Forest Conservation Law.  After dedication, the Property 
will continue to meet the minimum size requirements of the R-90 zone and will meet all other zoning 
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standards as shown in the table below, except width at the front building restriction line which has been 
addressed via a variance granted by the Board of Appeals: 

   

R-90 Requirements Proposed 

Minimum Size  
(9,000 sq. ft. min.) 

20,361 sq. ft. or 
0.47 acres 

Frontage on street 
(25 ft. min) 

54 ft. 

Width at front b.r.l.   
(75 ft. min) 

53.5 ft. (Variance 
granted by Board 
of Appeals) 

Setbacks: 
 Front (30 ft. min) 
 Rear 25 ft. min) 
 Side (12 ft. min/25 ft.                                                  

total) 

 
Exact setbacks to 
be determined at 
time of building 
permit   

Max. lots permitted under 
zone (1) 

1 

 
Unusual Circumstances - Staff finds that the unusual circumstance of this Application that the County 
Council eliminated the provision that would have allowed a building permit to be issued on the parcel in 
1985.  There is no additional public benefit that could be derived by taking this Property through a 
complete preliminary plan review.   
 
Minimum Necessary - Staff finds that for this Property, the request to waive the submission a 
preliminary plan as required in 50-34(a) is the minimum necessary to provide relief from this 
requirement.   
 
Consistent with the General Plan - The waiver will allow this Property to be platted as a recorded lot.  
This community of homes along Fairland Road is a suburban community. The Fairland Master Plan does 
not specifically mention this Property but does recommend the area retain the R-90 zoning.   The 
Property, if platted, would retain the R-90 zone and meet the size and dimensional requirements (with 
the granted variance) of the zone. Therefore, Staff finds that the waiver is consistent with the General 
Plan as amended by the Fairland Master Plan.   
 
Public Interest - Further, Staff finds that the waiver is not adverse to the public interest as there is no 
additional public benefit that would be obtained through the submission and review of a Preliminary 
Plan. The eventual platting of the Property is in the public interest to assure conformity with the 
subdivision regulations. 
 
FINDINGS AND CONCLUSION  
 
Staff agrees that the submission of a preliminary plan in this instance will serve no purpose in the public 
interest. All of the public benefits derived from the typical preliminary plan can be addressed at the 
record plat and building permit process. Therefore, there is no additional public benefit available by 
subjecting the Applicant to a preliminary plan review. 
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The Applicant will obtain the necessary access permit from Montgomery County Department of 
Transportation to ensure a safe driveway location onto Fairland Road. There will be no public facilities 
implications with respect to traffic, schools, or fire and rescue access.   The Subject Property is in the 
Paint Branch High School cluster which does requires a school facilities payment at the high school level. 
Aside from the dedication of right-of-way, no road frontage improvements are necessary or required. 
 
Staff recommends approval of the requested waiver with the conditions cited above.  
 
Attachments: 
Attachment 1: Board of Appeals Opinion, Case No. A-6448 
Attachment 2: Applicants’ Statement of Justification 
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