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 Staff recommends approval with conditions. 
 Proposed clearing of 0.65 acres of forest, and retention of 0.33 acres. 
 Results in afforestation/reforestation requirement of 0.54 acres. 
 Includes a variance request. 
 Contingent on approval of Conditional Use CU2016-14. 
 Final Forest Conservation Plan will be required. 
 A separate staff report for the Conditional Use application will be presented to the Planning Board 

concurrent with this Preliminary Forest Conservation Plan. 
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STAFF RECOMMENDATION 
 
Staff recommends approval of the Preliminary Forest Conservation Plan (PFCP) and associated variance, 
subject to the following conditions: 
 

1. A Final Forest Conservation Plan (FFCP) that substantially conforms to the PFCP must be 
approved with the Preliminary Plan approval, or with the Site Plan approval if a Site Plan is 
required. 

2. Prior to the start of any clearing, grading, or demolition on the Subject Property, the Applicant 
must record a Category I Conservation Easement over reforestation/afforestation and retention 
areas credited toward the forest conservation requirements as shown on the approved Final 
Forest Conservation Plan.  The Category I Conservation Easement must be recorded in the 
Montgomery County Land Records in the form of a deed approved by the M-NCPPC Office of the 
General Counsel, and the Liber Folio for the easement must be referenced on the record plat. 

3. During the development of the Final Forest Conservation Plan, the Applicant must re-examine, 
and reduce if possible, impacts to specimen trees, with the goal of saving additional trees. 

4. Mitigation must be provided for specimen trees removed at the rate of one inch replaced for 
every four inches (dbh) removed, using planting stock no smaller than three inches caliper.  This 
equates to 20 three-inch caliper trees.  Larger planting stock may be used as long as the planting 
totals at least 60 caliper-inches of tree planting.  These trees must be shown on the Final Forest 
Conservation Plan, and on the Landscape Plan if one is required. 

5. This PFCP approval is contingent on approval by the Hearing Examiner of Conditional Use No. 
CU2016-14. 
 

 
BACKGROUND 
 
Site Description 
 
The Property is located at the southeast quadrant of the intersection of Grosvenor Lane and Fleming 
Avenue in Bethesda, Maryland, and consists of two parcels with a total area of approximately 2.75 acres.  
A driveway provides access to the Property from Grosvenor Lane. The Property is irregular in shape, and 
slopes down from west to east, with an elevation change of approximately 15 feet. A 0.98-acre forest 
stand is located on the north and west sides of the Property, obscuring the view of the existing house 
from Grosvenor Lane and Fleming Avenue. The property is improved with a driveway and a 2-story, 
3,488 square foot detached house that the Applicant proposes to demolish.   
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Vicinity Map 

 

 
Aerial view with Property outlined in red. 

 

Proposed Use 
 
The Applicant proposes to redevelop the Property with an 85,000 square foot facility (three stories plus 
a basement level) assisted living and dementia care facility. The facility will have 98 assisted living units 
(with a total of 104 beds), and 29 of the units will provide specialized memory care. A 15 passenger 
shuttle bus will be utilized for daily off-site excursions, including shopping, medical appointments, and 
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social events. When not in use, the van will be parked on site. Limited personalized health care 
management will be provided by on-site nurses and visiting health care professionals.  A separate Staff 
presentation on the Conditional Use application is being presented at today’s Planning Board hearing. 
 
Analysis 
 
A Natural Resources Inventory/Forest Stand Delineation was approved for this property on December 
18, 2015 (NRI/FSD No. 420160670).  The site contains no streams or their buffers, wetlands or their 
buffers, steep slopes associated with a stream buffer, or known habitats of rare, threatened or 
endangered species.  There is an existing forested area of 0.98 acres.  The site also contains eight 
specimen-size trees.  The property drains to the Rock Creek watershed, which is not in a Special 
Protection Area or Primary Management Area.  The property adjacent to the east includes a historic 
resource identified as the Wild Acres/Grosvenor Estate, Resource #30/15.  The plan as submitted is in 
conformance with the Environmental Guidelines. 
 
The submitted Preliminary Forest Conservation Plan (PFCP) proposes to clear 0.65 acres of forest and to 
retain 0.33 acres (Attachment 1).  Based on the approved zoning for the site, this results in a planting 
requirement of 0.54 acres.  Final Plans for fulfillment of this requirement will be determined at the time 
of Final Forest Conservation Plan (FFCP) approval. 
 
Forest Conservation Variance 
 
Section 22A-12(b) (3) of County code identifies certain individual trees and other vegetation as high 
priority for retention and protection.  Any impact to these trees, including removal of the subject tree or 
disturbance within the tree’s critical root zone (CRZ), or pruning, requires a variance.  An applicant for a 
variance must provide certain written information in support of the required findings in accordance with 
Section 22A-21 of the County code.  The code requires no impact to trees that: measure 30 inches or 
greater, dbh; are part of a historic site or designated with a historic structure; are designated as a 
national, State, or County champion tree; are at least 75 percent of the diameter of the current State 
champion tree of that species; or trees, shrubs, or plants that are designated as Federal or State rare, 
threatened, or endangered species.   
 
Variance Request  
 
The Applicant submitted a variance request on August 4, 2016 (Attachment 2) because the plan would 
impact the Critical Root Zone (CRZ) of 18 trees that are considered high priority for retention under 
Section 22A-12(b) of the County code. The variance request seeks approval to remove six trees on the 
site, and one tree on the adjacent historic property; and to disturb, but retain, two trees on the site and 
an additional nine trees on the adjacent historic property.  A copy of the variance request letter, 
specifying the amount of critical root zone disturbance for the trees to be saved, is appended to this 
letter (Attachment 2). 
 
The site is currently developed with a single-family house.  The proposed use will have a considerably 
larger footprint for both the building and required parking than currently occupied by the existing 
house.  Space for stormwater management facilities also must be provided.   The six specimen trees to 
be removed are within the 0.65 acres of forest proposed for clearing to make room for the building, 
parking and stormwater management.  Grading to create the building site will also impact the CRZ of 
two specimen trees on the site.  In addition, a large stand of invasive bamboo on the Wild Acres historic 
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site to the east presents a problem for planting and maintaining native trees between the properties.  
Removal of the bamboo will entail removal of one additional tree and CRZ impacts to 11 other trees on 
the historic property.  One of the 11 trees being impacted will suffer CRZ impacts estimated to be 74% of 
the Critical Root Zone.  While the Applicant proposes to try to save this tree (a 12-inch dbh spruce tree), 
both Staff and the County Arborist are concerned that saving this tree will be difficult at best.  Staff 
therefore recommends that the variance approval include permission to remove this tree if necessary, 
with the understanding that the Applicant will try to save the tree.  The variance tree mitigation 
requirement includes mitigation for the removal of this tree. 
 
A residential care facility for more than 16 persons is permitted as a conditional use in the R-90 zone, 
and the North Bethesda/Garrett Park Master Plan supports conditional uses that contribute to the 
housing objectives of the plan, including provision of elderly housing and group homes that are 
compatible with nearby land uses.  Such a facility cannot reasonably be constructed on this site without 
significant disturbance to the Critical Root Zones of the six specimen trees.  Staff therefore believes that 
denial of the variance would constitute an unwarranted hardship to the Applicant.  This finding must be 
met when determining whether or not to consider a variance for the project.  Based on this finding, Staff 
finds that a variance can be considered. 
 
Section 22A-21 of the County code sets forth the findings that must be made by the Planning Board or 
Planning Director, as appropriate, in order for a variance to be granted.    Staff has made the following 
determinations, as the Director’s designee, that granting the requested variance: 
   

1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 
The Applicant has worked to preserve as many trees as possible on the site, including specimen 
trees that are included in the wooded buffer being retained where the site fronts Grosvenor 
Lane.  To minimize additional tree loss through this buffer, the existing entrance drive is being 
used, but it must be upgraded to standards sufficient for fire and rescue access.  Two of the 
specimen trees are being removed due to unavoidable impacts of the entry drive widening. The 
remainder of the specimen trees being removed on site are within the forest being cleared to 
make room for the building, parking, and stormwater management.  Two additional trees on the 
adjacent historic property are being removed because they are too close to the bamboo stand 
that must be removed.  Staff has determined that the impacts to the trees subject to the 
variance requirement cannot be avoided.   Therefore, Staff finds that the granting of this 
variance is not a special privilege that would be denied to other applicants.   
 

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 
The requested variance is not based on conditions or circumstances which are the result of 
actions by the Applicant, but on environmental, engineering and site constraints. 
 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 
 
The requested variance is not a result of land or building use on a neighboring property. 
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4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 
The trees being removed will be mitigated by the planting of replacement trees that will, in 
time, replace the lost water quality functions of the removed trees.  Therefore, the project will 
not violate State water quality standards or cause a measurable degradation in water quality. 
 

County Arborist’s Recommendation on the Variance 
 
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department referred a 
copy of the variance request to the County Arborist in the Montgomery County Department of 
Environmental Protection for a recommendation prior to acting on the request. On August 24, 2016, the 
County Arborist issued her recommendations on the variance request and recommended the variance 
be approved with mitigation (Attachment 3). 
 
Variance Recommendation  
 
Staff recommends approval of the variance.  The Environmental Resources Plan in the 1992 North 
Bethesda/Garrett Park Master Plan recommends that developments retain the maximum number of 
specimen trees on sites where they occur.  Section 22A-12(b) of the Forest Conservation Law makes it 
clear that reasonable efforts must be made to protect trees deemed to be a priority for retention, 
including variance trees.  Due to the preliminary nature of the plan design at the Conditional Use stage 
of review, some aspects of the building footprint, site layout, stormwater management concept plan, 
etc. are also preliminary.  The Applicant should re-examine specimen tree impacts at the time of the 
Final Forest Conservation Plan, and if possible reduce impacts to these trees, with the goal of saving 
additional trees if feasible.  In particular, the Applicant should demonstrate that feasible options for 
locating stormwater management facilities have been considered to reduce the loss of variance trees. 
 
Conclusion 
 
The Preliminary Forest Conservation Plan conforms with the requirements of Chapter 22A.  Staff 
recommends approval of the Preliminary Forest Conservation Plan and the associated variance, with the 
conditions specified.  A Final Forest Conservation Plan will be required at the time of Preliminary Plan 
approval, or with the Site Plan approval if a Site Plan is required. 
 
 
 
 
Attachments 
1. Preliminary Forest Conservation Plan  
2. Variance request 
3. County Arborist recommendations 
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