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Staff recommends approval of Preliminary Plan No. 120160060 and the Preliminary Forest Conservation
Plan, with conditions.
The Applicant requests a design exception from MCDOT to allow a modified 44-foot right-of-way Tertiary
Residential Street Standard for Landgreen Street extended; and a waiver to lot frontage criterion of the
resubdivision controls; Staff supports both the design exception and street frontage waiver request.
The Applicant has requested to not be required to upgrade existing off-site sidewalks on Landgreen
Street per Section 50-35.(n) of the Subdivision Ordinance; Staff does not support this request. Staff is
recommending upgrade of the existing sidewalk only on the south side.
The Preliminary Forest Conservation Plan includes variances for impacts to three specimen trees on the
Subject Property and one off-site specimen tree.

PRELIMINARY PLAN RECOMMENDATION AND CONDITIONS
Staff recommends approval of Preliminary Plan No. 120160060 subject to the following
conditions:
1. Approval is limited to a total of six lots comprising five lots for single-family detached
dwellings and one lot for the existing Wheaton Woods community pool.
2. The Applicant must comply with the conditions of approval of Special Exception No. 434.
3. The Applicant must dedicate a 44-foot-wide right-of-way for the proposed extension of
the reclassified Tertiary Landgreen Street (and the proposed cul-de-sac) as a modified
Tertiary Residential Street.
4. The Applicant must construct all road improvements within the right-of-way shown on
the approved Preliminary Plan per the applicable modified Road Code design standards.
5. The Applicant must satisfy the Transportation Adequate Public Facilities-Policy Area
Review test by making a Transportation Policy Area Review (TPAR) payment, equal to
25% of the applicable development impact tax, to the Montgomery County Department
of Permitting Services (MCDPS).
6. No clearing, grading, or recording of record plats may occur prior to Certified
Preliminary Plan approval.
7. Prior to submission of a record plat, the Applicant must obtain approval of a Final Forest
Conservation Plan (FFCP) from the Planning Department. The FFCP must be consistent
with the approved Preliminary Forest Conservation Plan (PFCP).
8. Prior to demolition, clearing, or grading, the Applicant must record a Category I
Conservation Easement as shown on the FFCP in the Montgomery County Land Records
by deed. The deed must be in a form approved by the Maryland-National Capital Park
and Planning Commission (M-NCPPC) Office of the General Counsel, and the Liber Folio
for the easement must be referenced on the record plat.
9. Prior to any land disturbing activities occurring on-site, a financial security agreement
reviewed and approved by the Associate General Counsel Office of the M-NCPPC must
be obtained for the planting requirements and invasive management work specified on
the FFCP.
10. The Sediment and Erosion Control Plan and Stormwater Management Plan must be
consistent with the limits of disturbance and the associated tree/forest preservation
measures of the FFCP.
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11. The Applicant must comply with all tree protection and tree save measures shown on
the approved FFCP. Additional tree save measures not specified on the FFCP may be
required by the M-NCPPC’s forest conservation inspector at the pre-construction
meeting.
12. The Planning Board has accepted the recommendations of the Montgomery County
Department of Permitting Services (MCDPS) – Water Resources Section in its
stormwater management concept approval letter, dated January 15, 2016, and hereby
incorporates them as conditions of approval. The Applicant must comply with each of
the recommendations as set forth in the letter, which may be amended by MCDPSWater Resources Section, provided that the amendments do not conflict with other
conditions of the Preliminary Plan approval.
13. The Planning Board has accepted the recommendations of the Montgomery County
Department of Transportation (MCDOT) in its letter dated November 5, 2015, except
recommendation #2, and as amended on November 30, 2015, and hereby incorporates
them as conditions of approval. The Applicant must comply with each of the
recommendations as set forth in these letters (except recommendation #2), which may
be further amended by MCDOT, provided that the amendments do not conflict with
other conditions of the Preliminary Plan approval.
14. Prior to issuance of the building permit for the fourth dwelling unit, the Applicant must
widen the existing four-foot wide sidewalk on the south side of Landgreen Street
between the property line and Marianna Drive to a minimum width of five feet per the
current County standards.
15. The Certified Preliminary Plan must contain the following note: “Unless specifically
noted on this plan drawing or in the Planning Board conditions of approval, the dwelling
units’ footprints, dwelling units’ heights, on-street parking, site circulation, and
sidewalks shown on the Preliminary Plan are illustrative. The final locations of the
dwelling units, accessory structures and hardscape will be determined at the time of
building permit review for each dwelling unit. Please refer to the zoning data table for
development standards such as setbacks, building restriction lines, building height and
lot coverage. Other limitations for site development may also be included in the
conditions of the Planning Board’s approval.”
16. Show the required off-site sidewalk improvements on the south side of Landgreen
Street for a minimum five-foot-wide sidewalk on the Certified Preliminary Plan.
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17. The Subject Property is within the Wheaton High School cluster area. The Applicant
must make a School Facilities Payment to MCDPS at the middle and high school-levels at
the single-family detached unit rate for all units for which a building permit is issued and
a School Facilities Payment is applicable. The timing and amount of the payment will be
in accordance with Chapter 52 of the Montgomery County Code.
18. The Adequate Public Facility (APF) review for the Preliminary Plan will remain valid for
eighty-five (85) months from the date of mailing of the Planning Board Resolution.
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SECTION 1: CONTEXT AND PROPOSAL
SITE DESCRIPTION
The Subject Property (or the Property) is located in the Aspen Knolls subdivision in Aspen Hill. It
is surrounded by single-family detached units built in the 1960’s on lots ranging from 7,500 to
24,500 square feet. Brookhaven Elementary School is directly to the north of the Subject
Property and the Aspen Hill Public Library is to the east, all of which (including the property) are
within the R-90 Zone. Aspen Hill Road is to the southeast.

The Subject Property

Figure 1 Subject Property and the Surrounding Area

The 4.08-acre Property, identified as Parcel A, is located at the western terminus of Landgreen
Street approximately 300 feet west of its intersection with Marianna Drive. A portion of the
Property is developed as the Wheaton Woods Community Swimming Pool. The pool facility has
two in-ground concrete pools, a bathhouse, paved recreation areas, tot lots, open fields and
picnic area, integrated paved parking lots and storage buildings. It is enclosed by a woven-wire
fence.
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The Subject Property is located in the Lower Rock Creek Watershed. It contains multiple mature
trees around the perimeter and clustered throughout the northern portion. There are no
historic resources, streams, or wetlands on-site.

Figure 2: Aerial photo of the Subject Property

PROJECT DESCRIPTION
The Applicant proposes to resubdivide the Property into six lots: five new lots for single-family
detached dwelling units located in the north and northeast part, and a sixth lot for the existing
community pool (Attachment 1). The entrance to the Property is from Landgreen Street, which
has a 60-foot right-of-way and will be extended into the Property with a 44-foot-wide right-ofway to terminate in a cul-de-sac. The Project will have five-foot-wide sidewalks with six-foot
wide green panels on both sides of Landgreen Street extended. The designation of Landgreen
Street as a Tertiary Residential Street of 44-foot wide right-of-way (ROW) with sidewalks on
both sides requires a design exception to the County’s Tertiary Residential Street Standard (MC2001.01) since the typical right-of-way for a standard Tertiary Residential Street with sidewalks
on both sides is 50 feet wide.
All six lots will have frontage and vehicular access on Landgreen Street extended. The new
boundary of the community pool lot is consistent with the boundary established in a recent
amendment to the Special Exception (No. 434) in anticipation of the current application. An
existing storage building for the pool facility will be removed since it will be outside the new
boundary of the Community Pool lot (Attachment 2).
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Figure 3: Proposed Preliminary Plan of Subdivision

Previous Approvals
Pre-Preliminary Plan No. 720130110
In November 2013, the Planning Board reviewed Pre-Preliminary Plan No. 720130110 for the
Subject Property. At that time, the Applicant sought non-binding advice on three issues
regarding the resubdivision of the Subject Property into six lots. The three issues were:
1) whether the Community Pool lot, a non-residential use, was subject to the
resubdivision criteria;
2) street frontage--one of the new lots would create the smallest street frontage in the
neighborhood; and
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3) whether to require the Applicant to upgrade the existing four-foot wide sidewalks on
both sides of existing Landgreen Street.
Regarding issue 1, The Board agreed with Staff’s finding and recommendation that the
community pool lot was not subject to the resubdivision criteria, as stated on Page 3 of the PrePreliminary Plan Staff Report dated 11-7-13:
“In accordance with the Planning Board’s previous interpretation and policy on other
such cases, the proposed community use lot is not subject to the resubdivision criteria
stated in Section 50-29(b)(2), because it is for an existing non-residential use; therefore,
it is not included in the resubdivision analysis. The proposed five lots are subject to the
resubdivision criteria.”
Regarding issue 2, the Board agreed with Staff’s recommendation that, a cul-de-sac being the
only viable option for street extension into the new development, it was not possible to create
all new lots similar in shape and frontage to the existing lots in the neighborhood because none
of the existing lots were on a cul-de-sac. Therefore, this practical difficulty justified a lack of full
conformance to the resubdivision criteria for frontage and size of the proposed lots.
Regarding issue 3, the Planning Staff disagreed with the MCDOT’s recommendation to require
sidewalks on both sides of Landgreen Street. Given the size of the proposed development, it
was not necessary to upgrade sidewalks on both sides of the street, and that the cost of
reconstructing the two sidewalks could be excessive. The Board did not reach a consensus on
this issue. It discussed various options to provide improved sidewalk/s that met the ADA
accessibility requirement without having to rebuild the entire length of both sidewalks
including: a contribution to the County’s sidewalk improvement program; adding small areas of
additional pavement to the south sidewalk to make it ADA accessible; and widening the
sidewalk on the south side only because it was in worse condition than the sidewalk on the
north side of the street.
Special Exception 434
On July 30, 1956, Board of Appeals granted Special Exception 434 for a community pool on the
Subject Property. On September 21, 2004, the Board granted an administrative modification of
the special exception to allow changes to several physical and operational characteristics. On
October 21, 2013, the Board approved a modification to the Special Exception property
boundary in anticipation of the resubdivision of the subject property, which is the subject of
this Application (Attachment 3).

8

ANALYSIS AND FINDINGS
Master Plan Conformance
The Subject Property is located in the 1994 Aspen Hill Master Plan area (Attachment 4). The
Master Plan does not have specific recommendations for the site. However, the proposed
subdivision is consistent with the Plan’s vision of maintaining Aspen Hill’s primarily suburban,
residential character. The Applicant’s proposal also supports several of the Master Plan’s land
use objectives (page 21):
•
•
•

To encourage the protection, enhancement and continuation of current land use
patterns.
To protect and reinforce the integrity of existing residential neighborhoods.
To preserve and increase the housing resources in support of Montgomery County
housing policies.

The proposed development will increase Aspen Hill’s housing stock while maintaining the
suburban character of the existing neighborhood. The proposed lot sizes are compatible with
those in the surrounding residential community, and the resubdivision represents a logical
continuation of the existing neighborhood. Staff finds the proposed Preliminary Plan is in
substantial conformance with the land use recommendations of the 1994 Aspen Hill Master
Plan.

DEVELOPMENT STANDARDS
Pursuant to Section 4.4.8 Residential – 90 Zone (R-90) of the current Zoning Ordinance, the
applicable development standards for a Standard Method development of the Subject Property
are as follows:
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Table 1: Development Standards, R-90 Zone
DEVELOPMENT STANDARD

Required

Proposed

9,000 sq. ft.

9,000 sq. ft.

Minimum Lot Width at Front
Building Restriction Line:

75 feet

75 feet

Minimum Lot Frontage:

25 feet

25 feet

Front:

30 feet

30 feet

Side:

8 feet

8 feet

Sum of sides:

25 feet

25 feet

Rear:

25 feet

25 feet

30 feet

30 feet

30%

30%2

Minimum Lot Area:

Minimum Setbacks:

Maximum Building Height1:
Maximum Building Coverage:

Resubdivision
Resubdivision of residential lots are subject to review criteria specified in Section 50-29(b)(2) of
the Subdivision Regulations, which require the comparison of new lots with existing lots in a
delineated neighborhood to ensure that the new lots are of the same character as the existing
lots in the neighborhood. Therefore, this Application must meet the seven criteria specified in
Section 50-29(b)(2), which states:
“Lots on a plat for the resubdivision of any lot, tract or other parcel of land that is part of
an existing subdivision previously recorded in a plat book shall be of the same character
as to street frontage, alignment, size, shape, width, area, and suitability for residential
use as other lots within the existing block, neighborhood, or subdivision.”
The Applicant prepared a Neighborhood Exhibit (Figure 4) of the existing Aspen Knolls
subdivision for comparison purposes of the resubdivision criteria in relation to the proposed
five residential lots.
1

Thirty feet height is the mean height for a gable, hip, mansard or a gambrel roof and 35 feet is to the highest
point on a flat roof.
2
Section 4.4.8. Residential – 90 Zone (R-90) B.1.b. Specification for Lot and Density requires that development with
a detached house building type may have to satisfy Section 4.4.1.B., Residential Infill Compatibility.
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Figure 4: Neighborhood Boundary for resubdivision criteria comparison

The proposed resubdivision meets six of the resubdivision criteria as follows:
1. Alignment--The proposed lots are oriented directly to the street similar to a majority of
existing lots in the defined neighborhood although other orientations do occur in the
neighborhood.
2. Size--The proposed lots range in size from 9,167 square feet to 22,070 square feet;
existing lots in Aspen Knolls range from 9,000 square feet to 24,471 square feet.
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3. Shape--The proposed lots are slightly irregular with three of the five as wedge-shaped
around the cul-de-sac (Lots 23, 24 and 25); the existing lots in the neighborhood are a
mix of corner, irregular, rectangular and wedge-shaped lots.
4. Width--The proposed lots range from 75 feet to 122 feet wide; lots in the defined
neighborhood have widths that range from 75 to 160 feet.
5. Area—The proposed lots have a building area ranging from +2,812 square feet to
+11,109 square feet. The surrounding neighborhood lots range from +2,261 to +13,023
square feet.
6. Suitability--The proposed lots are suitable for residential use. The proposed
resubdivision is a logical extension of the existing residential neighborhood’s character.
7. Street Frontage - The proposed resubdivision does not meet the street frontage criteria.
Proposed Lots 21, 22, and 25 have street frontages of 122, 96, and 60 feet, respectively,
and are within the range of the lots in the defined neighborhood (+60 feet to +262 feet).
Proposed Lots 23 and 24 have street frontages of 44 and 32 feet, respectively, and do
not meet the resubdivision criteria. The Applicant is therefore requesting a waiver
pursuant to Section 50-38(a)(1) of the Subdivision Ordinance as discussed below (and in
Attachment 5).
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Figure 5: Waiver Request for Street Frontage exhibit - Lots 23 and 24

Subdivision Waiver
The proposed resubdivision cannot meet the street frontage criteria because of the shape of
the Subject Property, its location within an existing neighborhood with access only from one
public street which terminates at the property, and the size and configuration of the revised lot
for the existing community pool. Since all new lots are required to have frontage on a public
street, the extension of the existing Landgreen Street into the Subject Property with a cul-desac is the only feasible way to provide adequate public access and meet all other relevant fire
and safety requirements. And since cul-de-sacs have wedge-shaped lots at the terminus (for
Lots 23, 24 and 25 in this case), it is impossible for all new residential lots around the proposed
cul-de-sac to have similar frontages as the lots in the neighborhood which does not does not
have cul-de-sacs. Therefore, the Applicant has requested a waiver of the resubdivision analysis
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required by Section 50-29(b)(2). The Planning Board has the authority to grant such a waiver
pursuant to Section 50-38(a)(1) of the Subdivision Regulations, which states:
“The Board may grant a waiver from the requirements of this Chapter upon a
determination that practical difficulties or unusual circumstances exist that prevent full
compliance with the requirements from being achieved, and that the waiver is: 1) the
minimum necessary to provide relief from the requirements; 2) not inconsistent with the
purposes and objectives of the General Plan; and 3) not adverse to the public interest.”
The location of the property with only one access point and the Applicant’s desire to retain the
existing community pool makes a cul-de-sac the only viable layout to create the new
subdivision. The lack of other feasible options that could resolve the lot frontage issue presents
a practical difficulty for the Applicant. Granting a waiver for the frontage criterion for two of the
five lots is the minimum waiver necessary to provide relief from the requirements. The waiver
request is not inconsistent with the purposes and objectives of the General Plan (as amended
by the applicable master plan) and is not adverse to the public interest because the proposal
will be developed in accordance with the Zoning Ordinance (single-family development is
permitted in the R-90 Zone), and the proposed development is in substantial conformance with
the Master Plan. Therefore, Staff recommends approval of the waiver request because practical
difficulties exist at the Subject Property that make it impossible for the Applicant to meet the
strict application of the street frontage requirement.
Design Exception
Section 50-25(b) requires continuation of any existing roads in accordance with the road
construction code, unless otherwise determined by the Board. Existing Landgreen Street is a
Secondary Street with a 60-foot-wide right-of-way. The Applicant proposes to modify the road
section for Landgreen Street extended to be a modified 44-foot-wide right-of-way Tertiary
Residential Street (Std, Detail MC-2001.01), with five-foot-wide sidewalks and six-foot green
panels on both sides of the road. The Applicant originally proposed a 44-foot-wide Tertiary
Street, which required sidewalk only on one side. Both the MCDOT and the Staff requested
sidewalks on both sides of the street, which would be a Tertiary Street with minimum 50-footwide right-of-way. However, this increased right-of-way width would reduce lot sizes and push
building restriction lines into the proposed lots such that three of the proposed lots would not
be feasible. In addition, the Applicant argued, and staff agreed, that a 50-foot right-of-way was
not necessary for five new lots and the existing community pool on a cul-de-sac. Therefore, the
Applicant has requested a design exception for the 44-foot Tertiary Standard in order to meet
the staff recommendation of sidewalks on both side of Landgreen Street extended without
negatively impacting the proposed layout. The MCDOT has accepted the modified Tertiary
Street section and approved the design exception request (see attached letter dated November
30, 2015, in Attachment 10).
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Although the current Landgreen Street was created as a 60-foot wide Secondary Street (a
Tertiary Road classification with a 60-foot right-of-way was not available then), the more
appropriate classification for this street is today’s Tertiary Road classification (created by the
County Council in 1970 per Bill 42-70). MCDOT has therefore asked that the Planning Board
reclassify the existing Landgreen Street between the Subject Property and Marianna Drive as a
Tertiary Street. This reclassification will not have any material impact on the functioning or the
dedicated right-of-way of the street. It is only to create a consistent classification between the
existing and the proposed extension since the current right-of-way of Landgreen Street is more
appropriate as a Tertiary Street rather than a Secondary Street.

ADEQUATE PUBLIC FACILITIES
Schools
The Subject Property is located in the Wheaton High School Cluster. Both the middle and high
school levels have inadequacies. The Applicant must make a required payment based on the
unit-type rate, to mitigate these inadequacies, prior to the issuance of building permits.
Transportation
Transportation Adequate Public Facilities Test
For the Local Area Transportation Review (LATR) test, the proposed five new single-family
detached units will generate five trips within the AM peak-period (6:30 to 9:30 a.m.) and six
trips within the PM peak-period (4:00 to 7:00 p.m.). A traffic study is not required to satisfy
LATR because the proposed land use generates fewer than 30 peak-hour trips within the
weekday AM and PM peak periods.
For the TPAR test, the Subject Property is located in the Aspen Hill Policy Area that has
inadequate roadway capacity and adequate transit capacity. The TPAR must be satisfied by
paying the Montgomery County Department of Permitting Services (MCDPS) 25% of the
Development Impact Tax per unit for five new single-family detached units.
Master-Planned Roadway and Bikeway
Landgreen Street is not a designated street in the 1994 Aspen Hill Master Plan. Marianna Drive
and the segment of Landgreen Street between the Subject Property and Marianna Drive are 60foot wide Secondary Residential Streets. Landgreen Street extension within the Subject
Property is proposed to be a Tertiary Residential Street, which can support up to 75 houses (or
an equivalent of 83 peak-hour trips). The existing and proposed uses generate less than 50
peak-hour trips (community pool club has 40 parking spaces and the proposed five new houses
generate only six new peak-hour trips). Therefore, the street layout is adequate to serve the
proposed development.
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Public Transit Service
The closest Ride On route is route 26 that operates along Aspen Hill Road with 30-minute
headways between the Glenmont Metrorail Station and the Montgomery Mall Transit Center
on weekdays and weekends. The nearest bus stop is at the intersection of Aspen Hill Road and
Marianna Drive, a walking distance of approximately 750 feet from the Subject Property.
Pedestrian Facilities-Sidewalks
Currently, the off-site segment of Landgreen Street between the Subject Property and
Marianna Drive has four-foot wide sidewalks and 11-foot wide green panels. The intersection of
Landgreen Street and Marianna Drive has marked crosswalks and handicap ramps across
Landgreen Street, but no crosswalks across Marianna Drive. The existing Landgreen Street
between the Subject Property and Marianna Drive is 290 feet long with substandard four-foot
wide sidewalks. As discussed on pages 7 and 8 of this report, the Planning Board discussed the
sidewalk issue during the Pre-Preliminary Plan presentation of this proposal in November 2013.
Although the Board did not reach consensus on this issue, it did not accept the Applicant’s
position that it not be required to upgrade the sidewalks.
The Applicant is still maintaining that improving these sidewalks to current standards is
financially prohibitive for the Pool’s Board of Directors, who own and operate the community
pool (Attachment 6). MCDOT, in the review of this Application, has again recommended the
Applicant upgrade the existing sidewalks on both sides of the street. Staff is recommending that
the Applicant upgrade the existing sidewalk only on the south side of the street to be five feet
wide (south side because the sidewalk on the north side is in better condition than the one on
the south side). Upgrades to this sidewalk are necessary to make the pedestrian facility
adequate, safe and efficient. In addition, the south side is also preferable because a utility pole
is located in the northwest corner of the Landgreen Street/Marianna Drive intersection, which
may hinder installation of an upgraded handicap ramp to cross Marianna Drive, if required by
MCDOT. If the Planning Board accepts Staff’s recommendation that the Applicant upgrade the
off-site sidewalk on the south side of Landgreen Street, it will require a tree variance for
possible impacts to two specimen trees in the green panel as described on page 19 of this
report.

ENVIRONMENT
Environmental Guidelines
The Property contains no streams or their buffers, wetlands or their buffers, steep slopes, 100year floodplains, or known habitats of rare, threatened, and endangered species. The proposed
Preliminary Plan is in compliance with the Environmental Guidelines.
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Preliminary Forest Conservation Plan
There is no forest on-site (Attachment 7). The land use, zoning and net tract area yield an
afforestation requirement of 0.64 acres of forest planting. The Applicant proposes to provide
the planting requirement on-site, in the area labeled Reforestation Area #1. This area must be
placed in a Category I Forest Conservation Easement.
Forest Conservation Variance
Section 22A-12(b) (3) of the Montgomery County code identifies certain individual trees as high
priority for retention and protection. Any impact to these trees, including removal of the
subject tree or disturbance within the tree’s critical root zone (CRZ) requires a variance. An
Applicant for a variance must provide certain written information in support of the required
findings in accordance with Section 22A-21 of the County code. The code requires no impact to
trees that: measure 30-inches or greater, dbh; are part of an historic site or designated with an
historic structure; are designated as a national, State, or County champion tree; are at least 75
percent of the diameter of the current State champion tree of that species; or trees, shrubs, or
plants that are designated as Federal or State rare, threatened, or endangered species.
Variance Request
The Applicant submitted a revised variance request on December 7, 2015, because; the
proposed development will create an impact to the CRZ of three trees (numbered 4, 13, and 35)
that are considered high-priority for retention under Section 22A-12(b) of the County code and
a fourth tree (numbered 10) will be removed (Figure 6). The other three trees will be saved. A
copy of the variance request letter, specifying the amount of CRZ disturbance for the trees to
be saved, is appended to this letter (Attachment 8).
The Applicant has provided the following justification of the variance request:
The R-90 zoned property is only accessible from Landgreen Street. Standards for the public road
needed to serve the proposed lots, including road width, turnaround requirements for fire and
rescue services, sidewalks, utilities, etc., create a road footprint that cannot be accommodated
without removal of specimen tree number 10 and impacts to the CRZ of specimen tree number
13, and pushes lot lines and grading impacts necessary for construction into the CRZ of tree
number 4. One additional variance tree, number 35, is affected by the extension of a utility line
connection up Landgreen Street. This tree is off-site and will be impacted minimally on one side
of the CRZ to install the sewer line connection located in the right-of-way of existing Landgreen
Street. Denying the variance would push the road far enough into the developable portion of
the site to imperil the feasibility of buildable lots as well as denying a utility line connection
needed to serve the development. Staff believes that denial of the variance would constitute a
hardship. This finding must be met when determining whether or not to consider a variance for
the project. Based on this finding, Staff finds that the variance can be considered. Section 22A21 of the County code sets forth the findings that must be made by the Planning Board or
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Planning Director, as appropriate, in order for a variance to be granted. Staff has made the
following determinations, as the Director’s designee, that granting the requested variance:
1. Will not confer on the applicant a special privilege that would be denied to other
applicants.
Impacts to specimen trees are minimal and confined to the center of the developable portion of
the Subject Property, and the proposed development is consistent with the zoning. Proposed
impacts to the trees subject to the variance requirement cannot be avoided. Therefore, Staff
finds that the granting of this variance is not a special privilege that would be denied to other
applicants.
2. Is not based on conditions or circumstances which are the result of the actions by the
Applicant.
The requested variance is not based on conditions or circumstances, which are the result of
actions by the Applicant, but on environmental, engineering and site constraints.
3. Is not based on a condition relating to land or building use, either permitted or nonconforming, on a neighboring property.
The requested variance is not the result of land or building use on a neighboring property.
4. Will not violate State water quality standards or cause measurable degradation in water
quality.
Three of the trees are not being removed and will continue to provide water quality functions
as at pre-development. The tree to be removed will be mitigated by the planting of
replacement trees that will, in time, replace the lost water quality functions of the tree being
removed. Therefore, the Applicant’s Preliminary Plan will not violate State water quality
standards or cause a measurable degradation in water quality.
County Arborist’s Recommendation on the Variance
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department
referred a copy of the variance request to the County Arborist in the Montgomery County
Department of Environmental Protection (MCDEP) for a recommendation on the variance and
recommended approval with mitigation (Attachment 9).
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Figure 6: PFCP - Variance trees exhibit

Possible Additional Variance
If the Planning Board accepts Staff’s recommendation that the Applicant upgrade the off-site
sidewalk on the south side of Landgreen Street to five feet wide from the Subject Property’s
east boundary to Marianna Drive, it will require an additional Variance. There are two specimen
trees in the green panel on the south side of Landgreen Street that will be impacted. These offsite improvements will require an adjustment to the PFCP’s limits-of-disturbance which will
increase its net tract area and thereby, increase the Applicant’s forest conservation
requirement proposed to be met on the Subject Property in a Category I easement. Any
adjustment to the Category I easement will be incorporated into the FFCP.
Stormwater Management
The Applicant received approval of their stormwater management concept from the
Montgomery County Department of Permitting Services, Water Resources Section on January
15, 2016 (Attachment 10). The concept proposes to meet required stormwater management
goals using a combination of ESD approaches including dry wells, micro-bioretention and
landscape infiltration.
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COMMUNITY OUTREACH
The Applicant has complied with all the submittal and noticing requirements. A community
meeting was held on August 24, 2015 at the Wheaton Woods Community Pool. A summary of
this meeting is in Attachment 11. Staff has not received any written correspondence or any
phone calls about the proposed Preliminary Plan up until the time of completion of the Staff
Report.

CONCLUSION
Based on the review by Staff and other relevant agencies (Attachment 10), and the analysis
contained in this report, Staff finds the proposed Preliminary Plan meets the requirements and
standards of all applicable sections of Chapter 50 of the Montgomery County Code, and the
Zoning Ordinance. Access and public facilities will be adequate to support the proposed density
and uses. The proposed development will further the goals of the Aspen Hill Master Plan by
adding more housing stock to the predominantly residential area.
In addition, Staff recommends the Board grant the requested waiver to the frontage
requirement of the resubdivision criteria for Lots 23 and 24. Staff also recommends the Board
accept design exception approved by MCDOT for a modified Tertiary Street Standard MC
2001.01 with a 44-foot-wide right-of-way, and that the Board reclassify the existing Landgreen
Street between the Subject Property and Marianna Drive as a Tertiary Street.
Staff recommends approval of Preliminary Plan 120160060 subject to the conditions stated at
the beginning of this report.

Attachments:
Attachment 1 - Statement of Justification
Attachment 2 – Preliminary Plan
Attachment 3 – Special Exception 434 modification
Attachment 4 – Aspen Hill Master Plan pages 21, 22 and 25
Attachment 5 – Street Frontage waiver request
Attachment 6 – Off-site Sidewalks waiver request
Attachment 7 – Preliminary Forest Conservation Plan
Attachment 8 – Applicant’s Tree Variance request
Attachment 9 – County Arborist’s recommendation
Attachment 10 – Agency Approval letters
Attachment 11 – Community meeting notice
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ATTACHMENT 1

STATEMENT OF JUSTIFICATION
WHEATON WOODS PROPERTY
PRELIMINARY PLAN No. 120160060

Prepared for:
Sitka Properties, LLC
3905 National Drive, Suite 105
Burtonsville, MD 20866

Prepared by:
Gutschick, Little & Weber, P.A.
3909 National Drive, Suite 250
Burtonsville, MD 20866

Introduction
On behalf of our client Sitka Properties, LLC (the applicant) we are submitting “Wheaton
Woods” (the subject property) for Preliminary Plan review and approval by the Maryland
National Capital Planning Commission. This Preliminary Plan is being submitted
following the Pre-Application Plan (Plan No. 720130110) and with the approved Natural
Resources Inventory and Forest Stand Delineation Plan (NRI /FSD Plan No.
420160010).
The subject property, existing Wheaton Woods, Parcel ‘A’, is located at the terminus of
Landgreen Street, 300 feet west of the intersection of Landgreen Street and Marianna
Drive in Rockville, Maryland, a community in the south east portion of Montgomery
County. The proposed development will consist of five (5) single family detached houses
and the extension of Landgreen Street terminating in a cul-de-sac. The development will
be located on excess land owned by the community pool and a separate parcel will be
created to retain the existing pool complex and the parking area that accompanies the
pool.

Property Description
The existing 4.08 acre parcel is partially developed with the Wheaton Woods Community Swimming Pool, including multiple pools, bathhouse, storage buildings, paved recreation areas, tot-lots, picnic area, accompanying surface parking and open recreational
lawn area as approved under Special Exception (No. CBA434). The Subject Property is
located within the 1994 Aspen Hill Master Plan and is surrounded by eclectic collection
single family detached houses of varying ages, sizes and styles. Currently, the westernmost segment of Landgreen Street dead-ends at the Subject Property and provides access to Wheaton Woods Swim Club. The subject property is well maintained with minimal understory vegetation and several specimen trees exist on-site.
This property is located in the Lower Rock Creek Watershed. The land gently slopes to
a low point on the property, where an existing storm drain inlet collects storm water
flowing off of the site. It was identified during the downstream, storm drain analysis, that
an existing off-site storm drain is undersized in Lionel Lane and will be addressed
during the subdivision process.

Description of Proposed Use
The Applicant proposes the unused portion of the property be developed using the
existing R-90 zoning which allows 4.8 dwelling units per acre. The base density
permitted with a 4.08 acre parcel is 19 homes (4.08 X 4.8 = 19.58). The proposed
Preliminary Plan is for re-subdivision of existing 4.08 Ac. Parcel ‘A’ (Wheaton Woods
Community Pool) into five (5) proposed single family lots and one (1) proposed parcel to
retain the existing community swimming pool. The lots will average 13,000 square feet,
which is close to the average for the adjoining lots.

The proposed development will be accessible with the extension of public, 60’ wide
right-of-way, Landgreen Street into the subdivision. The proposed public road extension
of Landgreen Street will be a transition from the existing 60’ wide right-of-way residential
street at the current terminus point to a 44’ wide right-of-way tertiary residential street at
the cul-de-sac terminus. +18,730 square feet will be dedicated to public right of way for
the extension of Landgreen Street. The applicant is requesting the Planning Board
approve the use of a 44’ wide tertiary residential street per Section 50-26(f)(1) of the
Montgomery County Subdivision Regulation. Given the small number of houses served
and the particularly difficult shape of the existing property, the use of a 44’ wide right-ofway tertiary street is appropriate in this location. The Montgomery County Department
of Transportation also supports the use of a 44’ wide tertiary street for Landgreen Street.
The proposed homes are oriented toward the street and the units will be a maximum of
35’ tall as allowed in the R-90 Zone. A proposed five wide sidewalk will serve the
proposed lots, and the Department of Transportation has approved a design exception
to allow a sidewalk on both side of Landgreen Street.
As required by Montgomery County “ESD” or Environmental Site Design stormwater
management treatment will be provided for the Wheaton Wood development as shown
on our Stormwater Management Concept Plan. During initial site analysis for the
property a storm drain pipe located off-site in Lionel Lane was identified as being
undersized and causing upstream drainage/flooding problems. This pipe is proposed to
be replaced as part of this development and this should improve the existing drainage
problems.
A Natural Recourses Inventory/ Forest Stand Delineation has been approved for the
property and shows that no forest exists on site but multiple large trees exist on and
around the subject property. A Preliminary Forest Conservation Plan has been
submitted as part of the Wheaton Wood Preliminary Plan. A variance request for
removal of one (1) tree and disturbance of two (2) existing trees is included with this
proposal. All forest conservation requirements are proposed to be provided on-site.

Zoning Ordinance and Aspen Hill Master Plan Goals and Recommendations
Although generally silent on specific recommendation for the Subject Property, the Aspen Hill Master Plan reconfirms R-90 Zoning for the property, page 38:
“This Plan supports the retention and reconfirmation of existing zoning for all developed, underdeveloped and undeveloped land in the Aspen Hill Planning Area.”
In general, the Aspen Hill Master Plan recommends sustaining and enhancing residential neighborhoods and housing policy, page 29:
“To encourage the protection, enhancement and continuation of current land use
patterns.”

“To protect and reinforce the integrity of existing residential neighborhoods.”
“To preserve and increase the housing resources in support of Montgomery
County housing policies”
The proposed Preliminary Plan follows this recommendation by creating 5 lots ranging
in size from 9,167 square feet to 22,070 square feet and 1 parcel to retain the existing
community swimming pool. This plan will provide additional housing stock in a desirable area of Montgomery County while enhancing a valuable community resource and
important part of the Aspen Hill residential fabric. The proposed lot sizes will be compatible with the surrounding single family detached homes in the neighborhood and
adding a cul-de-sac to the end of Landgreen Street will provide a safe turn-around for
fire rescue vehicles.

Montgomery County Code. Chapter 50- Subdivision of Land
The proposed development of the site meets the following requirements of the
Montgomery County Code, Chapter 50 – Subdivision of Land. Below are selected
excerpts from the Montgomery County Code (shown in italics) and an explanation of
how the Application satisfies these goals, objectives, and recommendations:
Section 50 –2
Purposes of the Chapter:
(a) The harmonious development of the district.
The proposed development’s density, housing type, a nd lot size are appropriate for
the site and will enhance the community identity as it is compatible with the existing
fabric of the surrounding properties. The proposed development is unique in that it will
be the only cul-de-sac within this community. The terminal street location and being that
it is the last property to develop, dictated the use of a cul-de-sac. (See re-subdivision
criteria discussion below)
(b) Coordination of roads within the subdivision with other existing, planned or platted
roads or with other features or the district or with the commission’s general plan or with
any road plan adopted or approved by the commission as a part of the commission’s
general plan
The proposed extension of Landgreen Street as a public street with a public terminus to
allow turnaround of public vehicles is consistent with Montgomery County Road Code
and the General Plan.

(c) Adequate open spaces for traffic, recreation, light and air, by dedication, or otherwise.
With the extension of Landgreen Street into the proposed development adequate
space h a s b e e n , p r o v i d e d i n t h e public right of way for traffic. Adequate space
has also been provided within the proposed development for recreation and storm water
management.
(d) Reservation of lands for schools and other public buildings and for parks,
playground and other public purposes.
No reservation of lands for schools, other public buildings, parks, playgrounds, or
other public purposes is required.
(e) The conservation of or production of adequate transportation, water, drainage
and sanitary facilities.
The proposed 5 lot development will not have a detrimental effect on the adequate
existing transportation facilities of the surrounding area. The proposed dev el opm ent
is served by e xi s t i n g public water and sewer. The proposed storm water
management system is a combination of “Environmental Site Design” features to
provide water quality treatment, storm water management and drainage. The
replacement of an undersized off-site storm drain will enhance the overall
area storm drain system.
(f) The preservation of the location of and the volume of flow of water in and
other characteristics of natural streams and other waterways.
There will be no increase of volume of flow to the existing streams and wetlands based
on the new “Environmental Site Design” guidelines. The location of the flow of
water will not be altered from the current flow except in areas of development.
(g) The avoidance of population congestion.
The proposed development’s low density residential character is consistent with the
adopted Master Plan and is comprised of only five lots.
(h) The avoidance of such scattered or premature subdivision or development of
land as would involve danger or injury to health, safety or welfare by reason of the lack
of water supply, drainage, transportation or other public services or necessitate an
excessive expenditure of public funds for the supply of such services.
The proposed development is served by adequate existing public utilities. The
proposed d e v e l o p m e n t does not detrimentally impact t he e x i s t i n g
transport ation o f t h e surrounding area, or necessitate the expenditure of public
funds for the supply of such services.

(i) Conformity of resubdivided lots to the character of lots within the existing subdivision
with respect to area, frontage, and alignment to existing lots and streets.
The proposed lots will be in character as to area and alignment to other lots within the
subdivision. (See Surrounding Neighborhood Exhibit). Three of the five proposed lots
will have similar frontage and the surrounding subdivision, but two lots fronting on the
cul-de-sac will require a waiver of the lot frontage requirement. (See resubdivision
criteria discussion below).
(j) Control of subdivision or building (except for agricultural purposes) in flood plain
areas of streams and drainage courses, other environmentally sensitive areas, and on
unsafe land areas.
The proposed development does not contain a flood plain, stream, or any
wetlands. Impacts to environmentally sensitive features are limited to the disturbance
of two mature trees and the removal of one mature tree.
(k) Preservation of outstanding cultural features and historic sites or structures.
There are no cultural or historic features on the site.
(l) Other benefits to health, comfort, safety or welfare of the present and future
population of the regional district.
The proposed development serves to enhance and imitate the existing sense of
community identity for both current and future residents by creating lots of similar size
and appearance as the surrounding lots. The proposed development will be compatible
in terms of both use and design with the existing single-family detached development
which surrounds the property. The proposed single-family detached development is in
accordance with the Master Plan and therefore promotes the health, safety, welfare and
morals of the existing community and the County as a whole. The proposed design will
not overburden existing public facilities. The proposed development will use existing
public water and sewer systems and will not affect the capacity of the public water and
sewer system. The development will be served by an extension of the existing roadway
system, and is conveniently located near access to public transportation. Public schools
in the vicinity of the site have adequate capacity to serve the generation of students that
will be attributable to the additional proposed five lots. The proposed development will
allow an important community feature (Wheaton Woods Swim Club) to continue
serving the community.
(m) Preservation of forests, significant trees, and environmentally sensitive areas.
The Applicant has carefully located the proposed houses to maximize the preservation
of existing mature trees throughout the site considering the Master Plan
recommendation for low density residential development and is designed to minimize
impacts on their critical root zones.

(n) Coordination of sidewalks within the subdivision and within adjacent subdivisions
and existing public sidewalks.
The proposed development will provide sidewalks as required and will connect to
existing sidewalks in Landgreen Street. (See Pre-Preliminary Plan discussion
720130110) As was previously supported by M-NCPPC staff during the 720130110
Pre-Preliminary Plan review, the applicant is requesting a waiver of the MCDOT
requirement to replace existing and functioning 4’ wide concrete sidewalks on both
sides of Landgreen Street from the Subject Property to Marinna Drive with new 5’ wide
concrete sidewalks. With the scope of development limited to five (5) lots, the
requirement to replacement this amount of off-site sidewalk goes beyond “reasonable”
and is a significant financial hardship on the applicant especially since no relationship
has been established between the size of the proposed development and the quantity of
off-site sidewalk required for replacement.

Section 50-29(b)(2)
Resubdivision.
Lots on a plat for the resubdivision of any lot, tract or other parcel of land that is a part of
an existing subdivision previously recorded in a plat book shall be of the same character
as to street frontage, alignment, size, shape, width, area, and suitability for residential
use as other lots within the existing block, neighborhood, or subdivision.
As required by the above referenced section, the proposed development will be
evaluated to compare the subdivision criteria of street frontage, alignment, size, shape,
width, area, and suitability for residential use as other lots in the surrounding
neighborhood. During the previous Pre-Preliminary Plan (No.720130110) review,
M-NCPPC staff identified a surrounding neighborhood, and to simplify review we have
accepted that neighborhood for our re-subdivision criteria review. (See Surrounding
Neighborhood Exhibit). As previously discussed during the review of Pre-Preliminary
Plan No.720130110, the proposed lots, generally meet six of the seven re-subdivision
criteria, as follows: The proposed lots range in size from +9,167 SF to +22,070 SF and
the neighborhood lots range from +9,000 SF to +24,471 SF. The proposed lots are
generally wedge or slightly irregularly shaped, and the neighborhood lots are a mixture
of irregular, wedge, rectangular and corner lots. The proposed lots have a width from
+75 feet to +122’ and the neighborhood lots range from +75 feet to +160 feet. The
proposed lots have a building area of +2,812 SF to +11,109 SF and the neighborhood
lot range from +2,261 SF to +13,023 SF. The proposed lots have straight orientation to
the street and the neighborhood lots have mostly straight orientation to the street, but
others orientations occur as well. The proposed lots are all suitable for residential use,
and all of the neighborhood lots are also suitable for residential use.
The remaining re-subdivision criteria to be evaluated includes street frontage. The
existing neighborhood lots have street frontage that ranges from +60 feet to +262 feet.

Proposed Lots 21, 22, and 25 have street frontages of +122 feet, +96 feet and +60 feet
and fit within the range of the surrounding neighborhood lots. Proposed Lots 23 and 24
have street frontages of +44 feet and +32 feet and do not meet the re-subdivision
criteria. Given that with this land-locked parcel a cul-de-sac was the only way to provide
public street access that is required for SFD lots, and these are the only cul-de-sac lots
in the neighborhood, there is no practical way to make these two cul-de-sac lots have
similar street frontage to non-cul-de-sac lots. Therefore the applicant is requesting a
waiver of the subdivision criteria for street frontage.
After completing a full design analysis of the site and incorporating on-site requirements
including storm water management, forest conservation, existing environmental features,
and surrounding neighborhood compatibility, the Applicant was able to develop a layout
which meets the goals and recommendations of the Montgomery County Zoning
Ordinance and the Aspen Hill Master Plan.
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DEVELOPER'S CERTIFICATE
Conservation Plan No. ______________ including, financial bonding, forest
planting, maintenance and all other applicable agreements.

Developer's Name:

Sitka Properties, LLC

Richard Thometz

REFORESTATION CALCULATIONS
Total reforestation provided on-site..............................=
Total reforestation required off-site...............................=

0.64
0.00

Address:

3905 National Drive, Suite 105
Burtonsville, MD 20866

Phone:

301-476-7715

Signature:

Richard Thometz

ATTACHMENT 8

December 7, 2016

Forest Conservation Program Manager
Maryland National Park & Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910

Re:

Wheaton Woods - Variance Request

On behalf of our client, Sitka Properties, we are requesting a variance of Section 22A-12.(b)(3)(c) of the
Montgomery County Code.
(3) The following trees, shrubs, plants, and specific areas are priority for retention and protection and
must be left in an undisturbed condition unless the Planning Board or Planning Director, as appropriate,
finds that the applicant qualifies for a variance under Section 22A-21:
(C) Any tree with a diameter, measured at 4.5 feet above the ground, of:
(i) 30 inches or more; or
(ii) 75% or more of the diameter, measured at 4.5 feet above ground, of the current State
champion tree of that species.
Section 5-1611 of the Maryland State Code grants the authority to Montgomery County (local
authority) for approval of the variances, and Section 22A-21 Variance, of the Montgomery County Code
establishes the criteria to grant a variance.
The subject property, Aspen Knolls, Parcel ‘A’, is located to the West of the intersection of Landgreen
Street and Marianna Drive in Rockville, Maryland, a community in the south east portion of Montgomery
County. The site is currently, not forested. Existing single family houses abut the property to the West,
East and South of the site. To the North of the site is Brookehaven Elementary School.
The applicant is requesting a variance to affect the following trees that measures 30” or greater in
diameter at breast height (dbh):
Request to remove the following tree:
Tree #10 – 37.5” dbh Red Oak – Good Condition
Request to impact the critical root zones of three trees:
Tree #4 – 38.5” dbh Southern Red Oak, Good Condition
Tree #13 – 33.5” dbh White Pine, Fair Condition
Tree #35 – 36” dbh Red Maple, Good Condition

TREE #
4
13
35

TREE TYPE
Southern Red Oak
White Pine
Red Maple

% DISTURBED
22%
11%
15%

REASON
Grading and house construction
Curb installation and grading
Sewer installation on Landgreen St.

Section 22A-21 (b) lists the criteria for the granting of the variance requested herein. The following
narrative explains how the requested variance is justified under the set of circumstances described above.
1. Describe the special conditions peculiar to the property which would cause the unwarranted hardship:
The site is not categorized as a forested area; however there are several specimen trees scattered
throughout the site. Because numerous large trees are located in the only developable area of the site, the
critical root zones will have a significant impact on the developability of the site. The subject property is
the last remaining undeveloped area in the neighborhood and is landlocked with its only access being
Landgreen Street. The property is zoned R-90 which allows single-family detached homes, and single
family detached homes require frontage on a public street, therefore to develop the site an extension of
Landgreen Street is required. Since there is nowhere for Landgreen Street to exit the site, it will require a
cul-de-sac terminus. The major impacts to specimen trees will be caused by construction of the public
road and utility installation to serve the proposed single-family detached homes. If the applicant were
denied the ability to build the public road and therefore not build single-family homes, it would be an
unwarranted hardship on the developer, not allow the same enjoyment of his property as other
surrounding previous property owners to development single family homes.
Removal of Trees #10:
The removal of tree #10 could not be avoided because it is located in the middle of buildable area of the
site and directly in the path of Landgreen Street. The Montgomery County street design standards
necessitate the removal to allow construction of street utilities, grading, and required storm water
management features.
Impacting Critical Root Zones (CRZ) of Tree #4, 13 & 35:
Tree #4 will have minimal grading impacts to one side of the outer CRZ area to clear, grade and construct
the house on Lot 24. Tree #13 will be minimally impacted on one side of the outer CRZ to clear, grade
and construct the curb for the construction of Landgreen Street and the tie-in to the Wheaton Woods
Swimming Pool parking lot. Tree #35 is located off site and will be impacted minimally on one side of
the outer CRZ to install the sewer connection located in the Right of Way for Landgreen Street. Prior to
construction, root pruning, temporary tree protection fencing and signage, and other protective measures
deemed necessary by the arborist will be employed to minimize the effects of construction.
2. Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by
others in similar areas:
Not granting the variance would cause undue hardship on the applicant because there would be very
limited buildable area on the property, and therefore will deny the applicant ability to full use the
property. The applicant has followed the requirements of the zoning regulations. The proposed use is
compatible with the surrounding properties. Nearby developments have been allowed to develop in this
manner and therefore the Applicant would be denied the ability to utilize the property. The inability to
remove the subject trees would make the property a virtually unbuildable parcel, and is an unwarranted

hardship to the applicant. By enforcement of this chapter, it will deprive the landowner the rights to build
on the property. Granting of the variance will ultimately allow the property to be developed.
3. Verify that State water quality standards will not be violated or that a measurable degradation in water
quality will not occur as a result of the granting of the variance:
The variance will not violate state water quality standards or cause measurable degradation in water
quality. All proposed land development activities will require sediment control and or storm water
management plan approvals by Montgomery County. This approval, of SWM Concept #278596, will
confirm that the goals and objective of the current state and county water quality standards have been met
for the proposed development, on site.
The slopes on the site will be graded at 3:1 to improve the stability of the existing steep slopes. This
combined with the creation of Category 1 easements on the site and in addition to bioretention planter box
areas will improve the existing water quality on the site.
4. Provide any other information appropriate to support the request:
The variance request is not based on conditions or circumstances which result from the actions of the
applicant. The applicant did not create the utility line easements, the steep slopes, or plant the trees. As
mentioned above, great care has been taken to locate development in the buildable area of the site while
trying to minimize disturbance to some of the significant and specimen trees within the site. The
applicant recognizes the value and need for mature trees and has selected areas to locate the houses that
would impact the trees the least amount. Special attention will be given to any construction work that may
impact the critical root zones of specimen trees that can be saved. In particular:
The Applicant believes that the information set forth above is adequate to justify the requested variance to
impact the critical root zone of four specimen trees on the subject property. Furthermore, the Applicant's
request for a variance complies with the "minimum criteria" of Section 22A-21 (d) for the following
reasons:
1. This Applicant will receive no special privileges or benefits by the granting of the requested
variance that would not be available to any other applicant.
2. The variance request is not based on conditions or circumstances which result from the actions of
the applicant. The applicant did not create the existing site conditions, including the random
location of the specimen trees.
3. The variance is not based on a condition relating to the land or building use, either permitted or
nonconforming on a neighboring property.
4. Loss of the requested trees will not violate State water quality standards or cause measurable
degradation in water quality.
If you have any further questions or concerns, please do not hesitate to contact me.
Sincerely,
Kevin Foster
Landscape Architect
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
Isiah Leggett
County Executive

Lisa Feldt
Director

January 21, 2016
Casey Anderson, Chair
Montgomery County Planning Board
Maryland National Capital Park & Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910
RE:

Wheaton Woods, DAIC 12016060, NRI/FSD application accepted on 7/22/2015

Dear Mr. Anderson:
All applications for a variance from the requirements of Chapter 22A of the County Code
submitted after October 1, 2009 are subject to Section 22A-12(b)(3). Accordingly, given that the
application for the above referenced request was submitted after that date and must comply with Chapter
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all
review required under applicable law, I am providing the following recommendation pertaining to this
request for a variance.
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if
granting the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.
Applying the above conditions to the plan submitted by the applicant, I make the following
findings as the result of my review:
1. The granting of a variance in this case would not confer a special privilege on this applicant that
would be denied other applicants as long as the same criteria are applied in each case. Therefore,
the variance can be granted under this criterion.
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning
Department, and the Maryland Department of Natural Resources Forest Service, the disturbance
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted
as a condition or circumstance that is the result of the actions by the applicant. Therefore, the
variance can be granted under this criterion, as long as appropriate mitigation is provided for the
resources disturbed.
255 Rockville Pike, Suite 120 • Rockville, Maryland 20850 • 240-777-7770  240-777-7765 FAX
www.montgomerycountymd.gov/dep
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3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition
relating to land or building use, either permitted or nonconforming, on a neighboring property.
Therefore, the variance can be granted under this criterion.
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State
water quality standards or cause measurable degradation in water quality. Therefore, the variance
can be granted under this criterion.
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a
variance conditioned upon the applicant mitigating for the loss of resources due to removal or disturbance
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended
during the review by the Planning Department. In the case of removal, the entire area of the critical root
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even
that portion of the CRZ located on an adjacent property). When trees are disturbed, any area within the
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were
before the disturbance must be mitigated. Exceptions should not be allowed for trees in poor or
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or
provide stormwater management. Tree protection techniques implemented according to industry
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during
construction without permanently reducing the critical root zone, are acceptable mitigation to limit
disturbance. Techniques such as root pruning should be used to improve survival rates of impacted trees
but they should not be considered mitigation for the permanent loss of critical root zone. I recommend
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed. The
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery
County Code.
In the event that minor revisions to the impacts to trees subject to variance provisions are
approved by the Planning Department, the mitigation requirements outlined above should apply to the
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.
If you have any questions, please do not hesitate to contact me directly.

Sincerely,

Laura Miller
County Arborist

cc:

Amy Lindsey, Planner Coordinator
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