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INTRODUCTION
Beginning in 2006, and continuing through 2011, certain members of a primarily
African-American community (“Community”) located near Brooke Road in Sandy Spring,
Montgomery County, Maryland, filed lawsuits against the Maryland-National Capital Park and
Planning Commission (“Park and Planning”) and other defendants, including other members of
the Community. The plaintiffs claimed that Park and Planning had deprived them of their rights
as landowners by refusing to recognize a historical farm road as an access point to a public road
called Brooke Road and, relatedly, by refusing to issue addresses to their otherwise landlocked
properties. In order to obtain a property address, it is necessary to demonstrate that a property has
access to a public road. The plaintiffs also alleged that certain of their neighbors in the
Community did not recognize their right to use the historical farm road and thus impacted their
ability to access Brooke Road.
As the landlocked Community members’ frustrations grew, civic advocates, political
participants, and the news media engaged in attempts to publicize and obtain a remedy for the
issues. The Community members were property owners, yet they were unable to build homes on
their properties or market their properties for sale. For these Community members, obtaining a
property address was the threshold step in navigating the bureaucracy that governs property
development within Montgomery County. As the agency in charge of issuing and assigning
property addresses, Park and Planning bore the brunt of the public criticism after the lawsuits
were filed.
Park and Planning’s critics believed that the agency should undertake what seemed to
them to be the obvious answer and issue addresses to the properties. In the view of critics, upon
visiting the site after 2006, there was a gravel road that provided the properties with access to
Brooke Road. Therefore, Park and Planning’s explanations that it did not “legally recognize” the
road and that the controversy was a private land dispute among neighbors were confusing and
rang hollow to the critics.
Although the lawsuits stemmed from the address and access issues, the plaintiffs’ claims
included a wide range of asserted wrongdoing that went far beyond Park and Planning’s refusal
to recognize the historical farm road or issue property addresses. Notably, the issues were linked
to a nearby subdivision development called Dellabrooke that had been approved by Park and
Planning in 2000. Among other claims, the plaintiffs alleged that private parties involved in the
development of Dellabrooke had conspired to conceal the existence of the historical farm road
with either negligent or intentional complicity from Park and Planning. The plaintiffs claimed
that the historical farm road’s location had interfered with development plans for the subdivision,
which they further claimed led to the conspiracy to remove the road from plans, maps, deeds,
and surveys, and resulted in the subdivision development being built over the road.
Our investigation did not substantiate the far-reaching allegations of wrongdoing against
Park and Planning and third parties. However, through investigation of the allegations, we
determined that there was a need for greater government mobilization in order to assist the
property owners. After years of wrangling and angry assertions both inside and outside the
courtroom, government agencies, including Park and Planning, have begun to orient themselves
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to assist in resolving the property owners’ problems. Starting in the spring of 2013, Park and
Planning staff worked to obtain affidavits from property owners in the Community area in order
to substantiate that the property owners who needed addresses had a valid access point through
the historical farm road to Brooke Road. This effort was completed in July 2013. Other agencies
are exploring the possibility of creating a public road in the area to service the properties. The
steps that the government agencies are taking were not within their standard protocol when the
lawsuits were filed. However, they are important steps that demonstrate the power of the
government to effect positive change.
Despite the recent steps that have been undertaken by Park and Planning and other
governmental agencies, the allegations of governmental ineptitude and wrongdoing that were
made over the past several years impeached the integrity of Park and Planning and other
participants in the development process in Montgomery County. The facts underlying the
allegations were complex and required thorough investigation. That is why the Montgomery
County Planning Board, which is in charge of Park and Planning operations in Montgomery
County, commissioned this independent investigation and Report of Investigation for public
dissemination.
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SUMMARY OF REPORT OF INVESTIGATION
The Montgomery County Planning Board (“Planning Board”) of the Maryland-National
Capital Park and Planning Commission (“Park and Planning”) retained the law firm of Bregman,
Berbert, Schwartz & Gilday, LLC (“BBS&G”) as independent counsel for this investigation. Our
investigatory process and resulting findings are presented in two parts. In Part One, we describe
our investigation regarding allegations that there was improper conduct or undue influence
involved in the Planning Board’s approval of the Dellabrooke Phase III subdivision
(“Dellabrooke”) and related Category I conservation easement in Sandy Spring, Maryland. In
Part Two, we describe our investigation regarding allegations that there was improper conduct by
Park and Planning officials pertaining to the Dellabrooke area that occurred subsequently to the
Planning Board’s approval of Dellabrooke.
Part One analyzes the allegation that the approval and subsequent construction of
Dellabrooke, and the imposition of the related Category I conservation easement, terminated a
predominately African-American community’s (“Community”) access to a public road called
Gold Mine Road located to the north of Dellabrooke. The Community is located to the southeast
and to the east of Dellabrooke, and is south of Gold Mine Road, north of Brooke Road, and west
of Chandlee Mill Road. Specifically, the allegation is that a road historically used by the
Community was purposely eliminated from surveys and plans that were submitted to Park and
Planning in order to facilitate approval and construction of Dellabrooke. It is alleged that
Dellabrooke and the related Category I conservation easement were imposed over part of the
northern portion of the historical farm road, thus terminating the Community’s access to Gold
Mine Road. Therefore, Part One focuses on the time period from 1996 until 2000 that occurred
before and during the approval of Dellabrooke. Part One also includes a summary of our research
into the history of the Dellabrooke area in order to provide factual and historical context.
Part Two analyzes the allegation that Park and Planning officials engaged in improper
conduct in order to suppress or ignore the allegations related to the development of the
Dellabrooke area and the alleged elimination of the historical farm road. Part Two therefore
focuses on the time period that occurred after the approval of Dellabrooke.1
A.

Background of Park and Planning’s Approval of Dellabrooke

On January 28, 1999, homebuilder Winchester Homes, Inc. (“Winchester”) submitted a
pre-preliminary plan application to Park and Planning that sought the Planning Board’s guidance
on whether Winchester could construct a residential subdivision called Dellabrooke in the Sandy
Spring, Maryland area. The proposed Dellabrooke site was located south of Gold Mine Road,
west of Chandlee Mill Road, and north of Brooke Road. The proposed site was also located just
to the south of the Mahlon Chandlee house (“Historic House”), a designated historic site that
dates back to 1817. Winchester’s proposal included a 69.3 acre Category I conservation
1

The investigation did not concern the conduct of other federal, state, or local government officials, except to the
extent that such conduct directly related to allegations regarding Park and Planning officials or zoning approval for
Dellabrooke. The investigation did not concern the involvement, if any, of the Office of the Maryland Attorney
General. Finally, the investigation did not concern, and this Report does not address, allegations related to Park and
Planning or third-party conduct that did not pertain to Dellabrooke or the Dellabrooke area.
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easement to be located to the north, west, east, and southeast of Dellabrooke, which was
designed to provide the requisite environmental setting for the Historic House and to preserve
forest area and open space in conjunction with the proposed new development. Please see the
vicinity of the site and other features relevant to this Report as depicted on the following pages.
(Note: the following maps are for illustrative purposes only.)

4
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At the time, the Dellabrooke property was owned by Warren Brown. Mr. Brown and
Winchester were parties to a conditional purchase contract. Under the terms of this contract,
Winchester was responsible for pursuing the preliminary approval of the subdivision application
with Park and Planning and, upon Park and Planning’s approval of the subdivision, Winchester
agreed to purchase Mr. Brown’s property for the purpose of building single family homes on
subdivided lots.
The Planning Board is the supervisory board of planning operations for Park and
Planning in Montgomery County, Maryland. The Planning Board makes final approval decisions
for subdivision applications filed with Park and Planning in Montgomery County. After Park and
Planning staff members engaged in their review process, the Planning Board held a hearing
regarding the pre-preliminary plan application, during which it received testimony from Park and
Planning staff and other witnesses. In an opinion dated May 4, 1999, the Planning Board
unanimously determined that the pre-preliminary plan was in accordance with the applicable
subdivision regulations2 and that the Planning Board had no objection to the submission of a
preliminary plan application, the next step in the Park and Planning subdivision approval
process.
On August 5, 1999, Winchester submitted a preliminary plan application for Dellabrooke
to Park and Planning. Concurrently with its preliminary plan application, Winchester submitted a
site plan application. After Park and Planning staff members conducted their review process of
both plans, on December 9, 1999, the Planning Board held a public hearing on the preliminary
plan and site plan and received testimony from Park and Planning staff and other witnesses. In
opinions dated February 1, 2000, the Planning Board unanimously approved the preliminary plan
and site plan, subject to certain enumerated conditions.
After approval of the preliminary plan and site plan, revisions were made to the plans
consistent with the enumerated conditions imposed by the Planning Board in its February 1,
2000 opinions. These revised plans were then approved by Park and Planning staff. After
approval of the revised plans, plats creating the subdivided residential lots, internal roads, and
specified easements for Dellabrooke were recorded in the Montgomery County Land Records in
January 2001, which allowed Winchester to apply for permits to build the approved homes.
Construction on the forty-three subdivided housing lots within Dellabrooke began soon
thereafter in the summer of 2001. Winchester completed final construction of the homes in
Dellabrooke by 2003.
B.

Part One Allegations

In total, there have been four lawsuits filed in connection with Dellabrooke or the
historical farm road area. The allegations for Part One have essentially been expressed in the
various lawsuits. Certain members of the Community have alternatively been plaintiffs and
named defendants in these lawsuits. While some members of the Community have advocated for
the recognition of the historical farm road, other Community members have declined to
recognize the historical farm road. For the purposes of Part One, we have synthesized the
2

The subdivision regulations are located in Chapter 50 of the Montgomery County Code.
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allegations that were most central to the alleged wrongdoing based on the public litigation and
the information we discovered during our investigation.
Beginning in approximately 2006, certain members of the Community began alleging
that the approval and construction of Dellabrooke and the imposition of the Category I
conservation easement eliminated the northern part of the historical farm road that previously
served the Community and provided its members with access to Gold Mine Road. The predicate
allegation is that, at the time of subdivision, the historical farm road extended from Brooke Road,
which is located to the south of Dellabrooke, to Gold Mine Road, which is located to the north of
Dellabrooke, and traversed a part of the land on which Dellabrooke was built, joining with the
driveway that previously serviced the Historic House and then exiting north to Gold Mine Road.
In explanation of the manner in which the historical farm road was eliminated by the
approval and construction of Dellabrooke, the claim is that Macris, Hendricks & Glascock, P.A.
(“MHG”), the surveying, engineering, and planning firm employed by Warren Brown and
Winchester to perform services for the subdivision process, intentionally and improperly omitted
reference to the historical farm road in submissions to Park and Planning. There have also been
allegations that this road was a public road that was eliminated from government maps.
According to proponents of this allegation, Park and Planning, either intentionally or negligently,
failed to correct the submissions that were prepared by MHG. It is further alleged that an
attorney for Warren Brown altered certain deeds that described parts of the Dellabrooke area
property in order to exclude mention or reference of the historical farm road, thereby attempting
to remove the road’s existence from the official record. Thus, proponents of the allegations claim
that through these measures, the historical farm road was concealed or ignored before and during
the Dellabrooke application and approval process, and then was built over during construction.
Additionally, it is alleged that the 69.3 acre Category I conservation easement, which in
large part is positioned between the Community and Dellabrooke, was imposed as a racial or
socioeconomic barrier between the largely affluent, white property owners of Dellabrooke and
the generally less affluent, African-American property owners of the Community. The second
allegation regarding the conservation easement is that it is legally invalid because it was not
properly granted or recorded under Maryland law. If the easement is valid, it would preclude
substantially all construction or development within the easement area. Based on the allegation
that the easement is invalid, the claim is that the owner of the property subject to the easement
could develop the 69.3 acre property and reap significant profits based on such development.
In sum, certain members of the Community allege that, through the combination of the
alleged acts or omissions of Warren Brown, his attorney, and MHG,3 the approval of
Dellabrooke was based on a conspiracy to commit fraudulent acts, and the subsequent execution
of those fraudulent acts, with either negligent or intentional complicity from Park and Planning
officials.4

3

Additionally, Paul Arey and his wife, the owners of the Historic House and the property subject to the conservation
easement, are implicated in the allegations, although they did not purchase the property until November 2003.
4
The developer, Winchester, was not named as a defendant in any of the related lawsuits.
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C.

Part Two Allegations

After the approval and construction of Dellabrooke, it is alleged that Park and Planning
officials engaged in improper conduct in order to suppress or ignore the allegations pertaining to
the Dellabrooke area and the Community. Our investigation has identified two specific
allegations regarding this post-subdivision approval conduct by officials at Park and Planning:
(1)

That Park and Planning officials improperly revoked old property addresses and
refused to issue new Brooke Road property addresses to certain members of the
Community who owned property in the historical farm road area; and

(2)

That Park and Planning, through its General Counsel, acted improperly and
exerted undue influence over officials at a state agency, the Maryland Department
of Planning (“MDP”), in an attempt to reverse a revision to the Maryland tax map
for the area that included the historical farm road.

The two allegations involve the same underlying factual predicate. A member of the
Community,5 William Rounds, made multiple visits to the Information Counter at Park and
Planning’s Montgomery County Regional Office (“MRO”) in November 2007. On one visit, Mr.
Rounds was accompanied by civic advocates Steve Kanstoroom and Adrienne Gude Lewis, who
came with him in order to provide assistance. During this visit, they viewed the Information
Counter’s informal workbook, which contains large maps of different areas in Montgomery
County. They observed that there appeared to be property addresses listed in the historical farm
road area. They also observed that certain of the apparent property addresses were crossed
through. During the visit, Mr. Rounds also requested an address for his property from Park and
Planning. Mr. Rounds claims that his property did not have an address in November 2007 and
alleges that Park and Planning officials improperly refused to provide him with an address.
Based in part on the visit to the MRO Information Counter described above, the first
post-approval allegation is that certain Community members who owned property in the
historical farm road area were, at one time, assigned Brooke Road addresses by Park and
Planning. In order to obtain a property address, an individual is required to demonstrate that the
individual’s property has access to a public road. Thus, presumably any Brooke Road addresses
issued for these properties would be based on the properties’ access to Brooke Road via the
historical farm road.
It is further alleged that such addresses were later improperly revoked by Park and
Planning. The stated evidence for such revocation is the crossed through property addresses on
the informal workbook. Additionally, the allegation is that Park and Planning officials
improperly refused to issue new addresses to members of the Community, including Mr. Rounds.
It is alleged that Park and Planning acted as it did in order to conceal the fact that the historical
farm road existed and had been formerly recognized by Park and Planning.

5

Other members of the Community claim to have had some of the experiences Mr. Rounds is alleged to have had.
Mr. Rounds has been one of the most outspoken and is actively engaged in litigation.
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The second post-subdivision approval allegation is that Park and Planning, through its
General Counsel, acted improperly and exerted undue influence over officials at MDP regarding
a change to a tax map. Mr. Rounds alleges that, during the visit described above, a Park and
Planning official referred him to MDP and advised him that, in order to obtain an address for his
property, he needed to obtain a correction to the tax map maintained by MDP so that it reflected
the proper location of his property. Mr. Rounds further alleges that he obtained the requisite
change to the map from MDP and, moreover, that MDP changed the tax map for the area to
reflect the historical farm road. However, it is alleged that, upon receiving notice of the change
to the tax map effected by MDP, Park and Planning, through its General Counsel, Adrian
Gardner, contacted MDP officials in order to have them reverse the change because the modified
tax map depicted the historical farm road. Mr. Rounds alleges that such contact constituted
improper activity and undue influence on the part of Mr. Gardner.

10

D.

Summary of Conclusions
1.

Part One Conclusion: There Was No Improper Conduct or Undue Influence
in the Planning Board’s Approval of Dellabrooke or the Related Category I
Conservation Easement.

Our charge in Part One of this investigation was to examine allegations that there was
improper conduct or undue influence involved in the Planning Board’s approval of Dellabrooke.
Our investigation did not find evidence of any improper conduct or undue influence. Rather, our
investigation made the following determinations:
At the time of the Dellabrooke subdivision application and approval, there was no
road through the Dellabrooke subdivision area that began at Brooke Road and
connected with Gold Mine Road.
The owner of the Dellabrooke area property, the developer Winchester, and the
surveyors or attorneys working for them did not remove or conceal the historical farm
road from their submissions to Park and Planning in connection with the Dellabrooke
subdivision application. Additionally, the historical farm road was never a public road
and was not removed from government maps during the regulatory approval process
for Dellabrooke.
The Category I conservation easement adjacent to the Dellabrooke property was not
imposed as a racial or socioeconomic barrier and was validly granted.
The Planning Board’s approval of Dellabrooke took into account all relevant
information, which information was gathered thoroughly and appropriately by staff
from Park and Planning and other agencies.
These conclusions are summarized further below.
a.

At the time of the Dellabrooke subdivision application and approval,
there was no road through the Dellabrooke subdivision area that
began at Brooke Road and connected with Gold Mine Road.

In investigating whether there was improper conduct by Park and Planning regarding its
approval of Dellabrooke relative to the historical farm road, the threshold question is whether, at
the time of subdivision, there was a road that traversed the Dellabrooke area property from the
south and provided access to Gold Mine Road. Our conclusion is that at the time that
Dellabrooke was approved and constructed, there was no such road.
This conclusion is supported by the overwhelming weight of the information that we
examined and collected during our investigation. The information includes United States
Geological Survey maps, tax maps, professional surveys and plans, Park and Planning file
materials, witness testimony in relevant litigation, interviews conducted during our investigation,
and our evaluation of the information relied upon by the members of the Community and their
11

advocates who made the allegations that precipitated this investigation. A full list of the
interviews conducted and significant documents reviewed can be found attached to the Report of
Investigation.
Based on our investigation, it is clear that, in the earlier part of the 20th century, there
was a non-public historical farm road that extended north from Brooke Road and traversed the
general area near Dellabrooke before exiting to Gold Mine Road. It is also clear that, in the
2000s, there was a gravel build up performed on the southern portion of the historical farm road,
to the south of Dellabrooke and the Category I conservation easement. However, as stated, the
objective of Part One of this investigation was to determine whether there was improper conduct
or undue influence by Park and Planning officials or third parties regarding the historical farm
road during the regulatory approval process for Dellabrooke and the related Category I
conservation easement. That process began in the 1990s. The earliest materials used in the
approved Dellabrooke application were generated in 1996. Therefore, reaching the conclusion
that the historical farm road existed at some point in the early (but not later) part of the 20th
century and provided access to Gold Mine Road during that earlier time period cannot establish
any improper conduct in the mid to late 1990s. Similarly, the fact that there was new, gravel road
construction on the southern portion of the historical farm road, to the south of the Dellabrooke
area, in the 2000s cannot substantiate any improper conduct in the regulatory approval process
for Dellabrooke. The new, gravel road construction was undertaken after Dellabrooke was
approved and did not pertain to the property at issue in the Dellabrooke subdivision application.
United States Geological Survey maps from 1908 and 1923 depict a road that traverses
the property from Brooke Road to Gold Mine Road through the general area of Dellabrooke. The
next sequential United States Geological Survey map that we located during our investigation,
dated 1944, does not depict a road that traverses the property from Brooke Road to Gold Mine
Road through the area of Dellabrooke. Moreover, none of the subsequent United States
Geological Survey maps since 1944 depicts a road that traverses the property from Brooke Road
to Gold Mine Road through the area of Dellabrooke.6
The United States Geological Survey maps are shown on the following pages. These
maps show the evolution of the historical farm road. In 1908 and 1923, the road appears on the
maps. In 1944, 1950, 1971, and 1988, the road does not appear.
(Note: BBS&G enlarged the historical farm road area of these maps for illustrative
purposes only. BBS&G also provided road names for ease of reference.)

6

Based upon interviews with the MHG surveyors of Dellabrooke, they review maps of the properties they survey.
According to the surveyors, they generally do not review maps older than approximately 25 years.

12

13

14

15

16

17

18

The primary historical piece of evidence that is relied upon by proponents of the
allegations is the 1966 tax map. However, this tax map was published more than thirty years
before Dellabrooke was approved. The last tax map that depicts the historical farm road was
dated 1969. Subsequent iterations of the tax map after 1969 that depict the Dellabrooke area do
not depict a road in the manner of the 1966 or 1969 tax map.
Proponents of the allegations have also placed substantial reliance on a drawing created
on August 15, 2007, at the request of civic advocate Steve Kanstoroom by O’Connell &
Lawrence, Inc. (“O’Connell & Lawrence Drawing”), a professional land surveying company.7
The O’Connell & Lawrence Drawing’s location of the historical farm road is based largely on
the 1966 tax map. However, the O’Connell & Lawrence Drawing does not account for the many
tax maps of the Dellabrooke area that were published after the 1960s. In our view, neither the
1966 tax map nor the O’Connell & Lawrence Drawing can substantiate any improper conduct
that was alleged to occur in the 1990s.
The 1966 tax map and the O’Connell & Lawrence Drawing are depicted on the following
pages. In the first image, BBS&G enlarged a copy of the 1966 tax map for the historical farm
road area from the SaveSandySpring.org website. The proposed location of the historical farm
road is indicated in yellow on this image, as it was on the website. In the second image, the
O’Connell & Lawrence Drawing indicates the proposed location of the historical farm road in
red.

7

This is the drawing that is often referenced in the news media reporting. Relying on this drawing relative to the
historical farm road as has been done, as compared with the facts, has created a false premise from which to evaluate
the allegations.
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The witness interviews that we conducted during our investigation also support that there
was no road that traversed the Dellabrooke area property from the south and connected with
Gold Mine Road. The following individuals all visited the Dellabrooke area prior to subdivision
approval and have stated that they observed no road that provided access to Gold Mine Road
from the southern end of the Dellabrooke area: Gwen Wright, former Historic Preservation
Commission staff member and current Director for the Montgomery County Planning
Department; Linda Komes, former site plan reviewer for the Montgomery County Planning
Department and current Parks Department staff member; Katherine Nelson, Environmental
Review Division staff member for the Montgomery County Planning Department; Fred Flaharty,
former head of the Information Counter at Park and Planning; Michael P. Lemon, Winchester’s
Dellabrooke project manager; Warren Brown, owner of the Dellabrooke area property; Richard
Alper, former attorney for Warren Brown; and Jonathan Russell, surveyor for MHG.
Our conclusion that there was not a road through the Dellabrooke area at the time of
subdivision is also supported by testimonial evidence from Community members who have been
plaintiffs in the litigation involving the historical farm road. Chief among that evidence is the
sworn statement of Plaintiff and Community member Robert Awkard,8 who stated in an affidavit
that he remembers automobiles traversing the property between Gold Mine Road and Brooke
Road in the 1930s and 1940s, but does not make the same claim for the mid to late 1990s, the
time period that is relevant to this investigation. Plaintiff and Community member William
Rounds also indicated at a hearing in the case styled William Nouvet v. Paul Arey, et al. that use
of the historical farm road for traversing the property from Brooke Road to Gold Mine Road by
automobile had stopped, at the latest, by the 1950s. In an interview conducted for this
investigation, Mr. Rounds stated that any automobile use of the historical farm road was shortlived and minimal, and that he moved away from the area in 1959 and had no knowledge of
whether the historical farm road was traversed after that time.
We also conducted two on-site visits to the Dellabrooke area property during our
investigation. Although we observed a gravelly but hard surface on the southern portion of the
historical farm road near Brooke Road, we did not observe a road or even remnants of a road on
the Dellabrooke property or the related Category I conservation easement property.
In sum, the investigation did not substantiate that there was a historical farm road that
was used to traverse the Dellabrooke area property from Brooke Road to Gold Mine Road after
the 1950s. Based on the above, there was no improper conduct in the regulatory approval process
for Dellabrooke pertaining to the historical farm road.
b.

Warren Brown, the owner of the Dellabrooke area property, the
developer Winchester, and the surveyors or attorneys working for
them did not remove or conceal the historical farm road from their
submissions to Park and Planning in connection with the Dellabrooke
subdivision application.

Our investigation found no evidence to substantiate the allegation that Warren Brown, the
owner of the Dellabrooke area property, the developer Winchester, or the surveyors or attorneys
8

Mr. Awkard died on November 7, 2013.
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working for them removed or concealed the historical farm road from their submissions to Park
and Planning in connection with the Dellabrooke subdivision application. Our investigation also
determined that the historical farm road was never a public road and was not removed from
government maps during the regulatory approval process for Dellabrooke.
In our investigation, we examined dozens of plans and surveys of the Dellabrooke area
that had been prepared in the 1980s and 1990s by MHG; O’Connor & Lawrence, Inc.; and
VIKA, a third-party surveying firm that performed work for Warren Brown on the Dellabrooke
area in the 1980s. None of these plans or surveys showed a historical farm road that traversed the
Dellabrooke property or the Category I conservation easement and connected with the driveway
that serviced the Historic House and continued north to Gold Mine Road. We also examined
many government maps that existed in the late 1990s during the relevant time for the
Dellabrooke regulatory approval process. We found no evidence of the historical farm road as a
public road, and we found no evidence that it was somehow removed from government maps
during the approval of Dellabrooke. Related to these conclusions is our determination that Park
and Planning did not fail to correct the plans submitted by MHG or anyone else, or fail to
account for the historical farm road during the Dellabrooke approval process, as there was
nothing to correct or for which to account.
Questions have also been raised about the deed that Warren Brown’s attorney, Richard
Alper, prepared to convey the Dellabrooke area property from the Kahn Trust to Mr. Brown. The
basic assertion is that, in his drafting of the deed that included the Dellabrooke property, Mr.
Alper improperly eliminated any reference to the historical farm road. After examining the
relevant deed and the description of the property attached to it, interviewing professional land
surveyors Jefferson Lawrence and Douglass Riggs, and interviewing Mr. Alper, we have
concluded that Mr. Alper did not draft the description of the property that was attached to the
deed and recorded with it. Rather, the legal description of the property conveyed as stated in the
deed was provided to him by MHG. Thus, any lack of mention of a farm road is the result of the
surveyors’ work on the property description and not the work of Mr. Alper on the deed itself.
Moreover, regarding the surveyors’ work, we have determined that the boundary description of
the land that was conveyed by the deed is accurate and did not require references to the historical
farm road in order to be complete. In short, instead of relying on historical markers that had little
or no visible appearance, MHG used modern equipment and relied principally on metes and
bounds measurements to create the description of the property attached to the deed.
c.

The 69.3 acre Category I conservation easement was not imposed as a
racial or socioeconomic barrier and was validly granted.

Our investigation also found no evidence to support the allegation that the 69.3 acre
Category I conservation easement was imposed as a racial or socioeconomic barrier to separate
the land owned by the Community from Dellabrooke. The establishment of the conservation
easement is consistent with the 1998 Sandy Spring Master Plan, Park and Planning’s general
aims to preserve open space and natural areas during subdivision approvals, and the Historic
Preservation Commission’s aim of providing an adequate setting for designated historic sites
within Montgomery County.
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Our investigation further concluded that the Category I conservation easement was
validly granted and recorded within the Land Records of Montgomery County. As such, the land
subject to the easement cannot be developed. The basis for this conclusion is that Warren Brown
signed an Owner’s Certificate on Plat 21707 that granted Park and Planning a Category I
conservation easement on the 69.3 acre parcel of land in question. Plat 21707 was recorded
within the Land Records of Montgomery County. The Owner’s Certificate on Plat 21707
references the standard Category I conservation easement agreement used by Park and Planning
in Montgomery County and notes that such document is recorded in the land records in Liber
13178 at Folio 412. Therefore, there is public notice of (1) Plat 21707; (2) that the property
depicted on Plat 21707 is subject to a conservation easement; and (3) the terms of the Category I
conservation easement that apply to the property as depicted on Plat 21707. Our investigation
determined that the method described above is one of the proper and acceptable ways to establish
a Category I conservation easement under generally applicable Maryland law.
d.

The Planning Board’s approval of Dellabrooke took into account all
relevant information, which information was gathered thoroughly and
appropriately by staff from Park and Planning and other agencies.

Park and Planning staff and the Planning Board reviewed Dellabrooke subdivision
submissions in conjunction with a January 1999 pre-preliminary plan application, and an August
1999 preliminary plan application and a simultaneous site plan application. Park and Planning
reviewed these applications consistent with the processing of similar applications. Park and
Planning solicited public engagement through notice to adjacent property owners. The developer,
Winchester, also solicited public engagement through meetings with local civic associations.9
Our investigation determined that at no point in this process of public engagement by Park and
Planning and Winchester did any issues arise regarding the historical farm road.
Park and Planning staff also reviewed all of the submissions, met with representatives of
the developer, and internally discussed the information compiled. Furthermore, members of the
staff and other related government agencies visited the property to confirm and gather
information independently. Public hearings were held with all matters open for comment. The
Planning Board decisions were made unanimously and with transparency.
Because Park and Planning does not maintain all of the various files for the subdivision
part of its work in one central file, it was difficult to make the assessment stated above from what
appeared previously on Park and Planning’s website database. During our investigation we went
to great lengths, with the assistance of Park and Planning staff members, to gather and
reconstitute the files, as well as to interview many of the involved staff members and members of
the Planning Board. Based on this information,10 we have concluded that the necessary and
appropriate information was thoroughly gathered and reviewed by staff and the Planning Board
before the Dellabrooke subdivision was approved.

9

Michael P. Lemon Investigatory Interview Notes (Aug. 13, 2013) (noting that he met with the Sandy
Spring/Ashton Civic Association, its leader, Carolyn Snowden, or its Master Plan Citizens Advisory Committee on
multiple occasions regarding the Dellabrooke proposal).
10
The reconstituted files are in the process of being posted for review.
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2.

Part Two Conclusion: Park and Planning Officials Did Not Engage in
Improper Conduct in Order to Suppress or Ignore the Allegations Pertaining
to the Dellabrooke Area and the Community.

Our charge in Part Two of this investigation was to investigate allegations that Park and
Planning officials engaged in improper conduct in order to suppress or ignore the allegations
pertaining to the Dellabrooke area and the Community. Our investigation did not find evidence
to substantiate the allegations. Rather, we made the following determinations regarding Part Two
of our investigation:
While Park and Planning should have an address system that is more accommodating
to the needs of the County’s citizens, Park and Planning did not improperly revoke or
refuse to assign addresses.
There was no improper conduct by Park and Planning, through its General Counsel,
in connection with any contact with the Maryland Department of Planning.
These conclusions are summarized further below.
a.

While Park and Planning should have an address system that is more
accommodating to the needs of the County’s citizens, Park and
Planning did not improperly revoke or refuse to assign addresses.

The relevant allegations to Part Two of this investigation largely arise from the visit by
Mr. Rounds, Mr. Kanstoroom, and Ms. Gude Lewis to Park and Planning’s MRO Information
Counter described above, during which they viewed the informal workbook maintained by
Information Counter staff. Upon seeing some addresses listed in the historical farm road area on
one of the maps in the informal workbook, they concluded that some addresses had been
officially assigned to certain properties in the area. Upon seeing that certain addresses in the
historical farm road area had been crossed through, they concluded that those addresses had been
eliminated by Park and Planning.
We determined through interviews with current and past Information Counter personnel
and an on-site visit to the MRO Information Counter that the informal workbook is a resource for
Information Counter staff to make notes or quick reference in order to provide assistance to the
public. It contains many different notations on its various maps, some of which are property
addresses. Many of the notations on many different maps in the informal workbook are crossed
through. There are different reasons why this is the case. However, regardless of the purpose
underlying a specific notation or a cross through of that notation, the informal workbook is not
an official Park and Planning record. It is an informal resource for Park and Planning staff to use
in their day-to-day work. Therefore, while our investigation determined that some addresses
were issued to properties in the area, this finding is not based on the informal workbook. Put
simply, the appearance of an address on the informal workbook does not mean that the address
has been officially assigned, and the crossing through of an address does not mean that the
address has been taken away.
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Regarding Park and Planning’s alleged refusal to assign an address to Mr. Rounds in
2007, there appears to be a misunderstanding. During Mr. Rounds’s visit to the Information
Counter at MRO, there was confusion as to the parcel of property that he owned. Mr. Rounds
claimed that he owned property with a certain parcel number, but he pointed Park and Planning
officials to a different parcel number when he was asked to identify the location of his property
on the informal workbook. Although there were possibly other discussions during Mr. Rounds’s
visit, Park and Planning official Richard Weaver ultimately advised Mr. Rounds that he needed
to confirm the exact location and parcel number of the property that he owned before Park and
Planning could consider issuing an address for his property. Mr. Weaver therefore advised Mr.
Rounds to visit MDP’s office in Rockville, Maryland, in order to confirm the location and parcel
number of his property on the tax map of the area. Upon visiting MDP, Mr. Rounds and Mr.
Kanstoroom discussed Mr. Rounds’s parcel number with MDP staff and also requested that
MDP modify the tax map in order to reflect the existence of the historical farm road based on
information that they presented from O’Connell & Lawrence, Inc. Based on these facts, there is
no evidence that addresses in the historical farm road area were revoked, and there is no
evidence that addresses in the historical farm road area were improperly denied.
There are also allegations that, more broadly, Park and Planning otherwise improperly
denied addresses to property owners within the Community at various times because the
members of the Community could not demonstrate access to a public road. Our investigation has
determined that, while the address system at Park and Planning has inherent difficulties, there
was no improper denial by Park and Planning of addresses to property owners in the historical
farm road area. As an initial matter, our review of records that we obtained from Park and
Planning indicates that several of the property owners in the Community, including Mr. Rounds,
may already have had assigned addresses from Park and Planning when the Information Counter
controversy arose in November 2007. Thus, when Mr. Rounds approached the Information
Counter seeking an address for his property, while there may not have been an officially issued
address intended for him to use permanently,11 his property may already have had an address.
With regard to other denials of property addresses by Park and Planning, our
investigation established that issues regarding the properties’ access to a public road dated back
to the late 1980s or early 1990s. Certain properties in the area were allocated addresses during an
earlier time period in order to allow the property owners to pursue government permits.
However, any grants of addresses were an accommodation on the part of Park and Planning
during an earlier time in which enforcement of Park and Planning rules was less stringent than it
was in the 2000s because there were legitimate deed, title, and access issues even at that point in
time, which later gave rise to the litigation related to this investigation.
As to Park and Planning’s recent denial of new addresses to certain property owners in
the Community—before eventually granting the members of the Community new addresses in
July 2013—this appears to be the result of ongoing access issues as well as the litigation filed
over the historical farm road area. It is clear that, in order to obtain an address, it is required as a
prerequisite that an individual demonstrate that his property has legal access to a public road. It
is not sufficient that a physical road exists when the legal entitlement to use that road is disputed.
At the time that some members of the Community requested new addresses, there were ongoing
11

Carol Rubin Investigatory Interview Notes (Nov. 27, 2013).
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lawsuits that had been filed by some Community members against other Community members
regarding the legal entitlement to use the historical farm road as a southern access point to
Brooke Road. As noted, there was gravel build up of the southern portion of the historical farm
road in the 2000s, which appears in part to have prompted the litigation. Thus, Park and Planning
did not choose to take additional action that might affect ongoing litigation in which neighboring
land owners were disputing access rights by giving certain members of the Community the
imprimatur of a newly conferred, officially assigned address. Such action by Park and Planning
would have carried with it the implication of government-sanctioned access to Brooke Road via
the historical farm road, which was one of the primary disputes in some of the ongoing litigation.
However, it is not the role of Park and Planning to make a determination regarding individual
legal rights in connection with the use of non-public access points, particularly when those legal
rights are in the process of being adjudicated by the court system.
Nevertheless, it is clear that Park and Planning would better serve property owners in the
County by taking an early proactive role in solving public road access issues. When confronted
with complex issues, Park and Planning should mobilize in order to provide assistance outside of
its standard protocol. Property owners should not have to spend energy and money on litigation
to resolve the types of problems that were brought to court by the members of the Community.
Ultimately, the staff of Park and Planning did find a way to substantiate access rights to a public
road for address purposes for the landlocked properties in the historical farm road area, but only
after years of litigation and the efforts of many on behalf of the Community.
b.

There was no improper conduct by Park and Planning, through its
General Counsel, in his contact with the Maryland Department of
Planning.

Regarding the second allegation in Part Two of our investigation, we have determined
that Park and Planning, through its General Counsel, Adrian Gardner, did not act improperly or
exercise undue influence in connection with any contact with MDP. After Mr. Rounds, Mr.
Kanstoroom, and Ms. Gude Lewis visited the Information Counter at Park and Planning, Mr.
Rounds and Mr. Kanstoroom visited the MDP office and spoke with an MDP analyst, Eric
Engelberg, who performs work on updates and revisions to tax maps for Montgomery County.
They presented Mr. Engelberg with deeds of properties in the historical farm road area and with
the O’Connell & Lawrence Drawing that was intended in part to approximate the location of the
historical farm road. Based upon Mr. Engelberg’s review of the information provided and the
MDP file, Mr. Engelberg advised that he would modify the working tax map of the area
maintained by MDP to reflect the historical farm road. At the request of Mr. Rounds and Mr.
Kanstoroom, Mr. Engelberg also wrote a letter to Park and Planning official Rose Krasnow to
advise her of MDP’s decision to change the tax map. After Mr. Engelberg’s letter was delivered
to Ms. Krasnow, Mr. Gardner became aware of the unofficial change to the working tax map. It
is alleged that Mr. Gardner then contacted MDP officials in order to have them reverse the
change to the working map because the change to the map depicted the historical farm road.
Our investigation determined the following operative facts regarding the contact initiated
by Mr. Gardner with MDP. First, after Mr. Engelberg wrote a letter to Ms. Krasnow explaining
that MDP would modify the tax map for the area in question to depict the historical farm road,
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Mr. Gardner became aware of the activity by MDP and was concerned that MDP was
inadvertently creating inaccurate evidence that could be used in the ongoing litigation, in which
Park and Planning was a named defendant. Therefore, Mr. Gardner wanted to ensure that any
change MDP made to the tax map for the area adhered to the proper procedures and was
executed with full knowledge of the facts. Mr. Gardner then made contact with the Planning
Director for the Prince George’s County Planning Department of Park and Planning, Fern Piret,
who knew the Secretary of the MDP, Richard Hall. Ms. Piret contacted the Secretary and advised
him that the unofficial change to the tax map had been made, that there was ongoing litigation
concerning the area in question, and that Park and Planning wanted to ensure that MDP was fully
apprised of the facts and had properly followed MDP procedures before it followed through with
the change to the tax map. Mr. Gardner also had his assistant send email messages to MDP to
arrange for a discussion of the issues. Two attorneys who worked for the General Counsel’s
office at Park and Planning spoke with Shelly Wasserman, General Counsel for MDP, regarding
the issues. After understanding the full set of facts regarding the unofficial tax map change,
Secretary Hall instructed the appropriate staff at MDP to review the situation. MDP staff
conducted a review of the proposed tax map change and met with the Secretary to recommend
that the proposed tax map change not be made. The Secretary agreed and the unofficial action by
Mr. Engelberg was reversed. No change to the official tax map published by MDP was ever
made.
Based on the above facts and our review of Park and Planning and State of Maryland
ethics rules, we have determined that Park and Planning, through its General Counsel, did not act
improperly or exercise undue influence in any contact with MDP.
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REPORT OF INVESTIGATION
On June 26, 2013, Bregman, Berbert, Schwartz & Gilday, LLC (“BBS&G”) and its
senior attorney, Douglas M. Bregman, entered into an Independent Counsel Services Agreement
with the Maryland-National Capital Park and Planning Commission (“Park and Planning”).12
Pursuant to this agreement, BBS&G agreed to conduct an independent counsel investigation of
certain allegations involving Park and Planning and to report our findings to the Montgomery
County Planning Board (“Planning Board”), the supervisory board of planning operations for
Park and Planning in Montgomery County, Maryland.13 BBS&G and Mr. Bregman were selected
as independent counsel for this investigation, at least in part, because they are experienced in
complex real estate disputes, have performed work in conjunction with internal investigations,
and are not engaged in any matter before the Planning Board.14
The stated purpose of this investigation was to “[p]rovide independent investigation of
alleged improper conduct and/or undue influence in the regulatory approval process for the
Dellabrooke Subdivision and related forest conservation easement(s)15 in Sandy Spring,
Montgomery County, Maryland.”16 The scope of the investigation was expanded by the Planning
Board to include certain allegations of improper conduct by Park and Planning officials that may
have occurred after the regulatory approval process for the Dellabrooke subdivision.
BBS&G’s investigation began in July 2013 and ended in November 2013. The
investigative work involved the review of thousands of documents collected from public and
non-public sources,17 interviews with more than fifty witnesses,18 the review and analysis of
documents and pleadings in relevant civil lawsuits, and two on-site visits to the property at issue
in the investigation.
Pursuant to the Independent Counsel Services Agreement, a two-part investigation for
this Report was conducted. Part One analyzes whether there was improper conduct or undue
influence involved in the regulatory approval process for the Dellabrooke Phase III 19 subdivision
(“Dellabrooke”) or the related Category I conservation easement in Sandy Spring, Maryland.
Part Two analyzes whether there was improper conduct by Park and Planning officials pertaining
to the Dellabrooke area that occurred after the Dellabrooke subdivision was approved.

12

The Maryland-National Capital Park and Planning Commission Independent Counsel Services Agreement
(June 26, 2013).
13
Id., Attachment A.
14
Two attorneys from BBS&G assisted Mr. Bregman with this investigation. Kevin G. Barker, Esq., an associate
whose practice focuses on the litigation of real estate disputes, worked closely with Mr. Bregman in conducting
investigatory interviews, reviewing and analyzing documents, making on-site visits to the property, and drafting the
Report of Investigation. Robert A. Gottfried, Esq., who was an associate at BBS&G during the investigation, also
provided assistance. Neither Mr. Barker nor Mr. Gottfried appears before the Planning Board.
15
This easement is referred to in this Report as the Category I conservation easement.
16
The Maryland-National Capital Park and Planning Commission Independent Counsel Services Agreement (June
26, 2013), Attachment A.
17
Key documents located during the investigation are identified in Attachment A to this Report.
18
A list of witnesses interviewed is included in Attachment B to this Report.
19
There were previous subdivisions in the area that were called Dellabrooke Phase I and Dellabrooke Phase II.
Warren Brown Investigatory Interview Notes (July 19, 2013).
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The central factual allegation related to Part One of the investigation is that the approval
and subsequent construction of Dellabrooke, and imposition of the related Category I
conservation easement, terminated a predominately African-American community’s
(“Community”) access to a public road called Gold Mine Road located to the north of
Dellabrooke.20 Specifically, the allegation is that a historical farm road was purposely eliminated
from submissions to Park and Planning in order to facilitate approval and construction of
Dellabrooke.21 It is alleged that this construction built over the northern portion of the historical
farm road and terminated the Community’s access to Gold Mine Road.22 Therefore, Part One
focuses on the time period from 1996 until 200023 that occurred before and during the approval
of Dellabrooke. Part One also describes the history of the Dellabrooke area in order to provide
the requisite factual and historical context.
The central factual allegation related to Part Two of the investigation is that Park and
Planning officials engaged in improper conduct in order to suppress or ignore the allegations
pertaining to the Dellabrooke area and the historical farm road. Specifically, the first allegation
related to Part Two is that, after Dellabrooke was approved and constructed, Park and Planning
officials improperly revoked certain property addresses and improperly refused to assign new
addresses to certain properties located near Dellabrooke.24 The second allegation related to Part
Two is that Park and Planning, through its General Counsel, exerted undue influence over
officials at the Maryland Department of Planning (“MDP”) in connection with a change to the
Maryland tax map of the area near Dellabrooke.25 Therefore, Part Two focuses on the time
period that occurred after the approval of Dellabrooke.26
This investigation did not concern the conduct of other federal, state, or local government
officials, except to the extent that such conduct directly related to the conduct of Park and
Planning officials or Dellabrooke. We performed no investigation of the involvement, if any, of
the Office of the Maryland Attorney General. Finally, we did not investigate, and this Report
does not address, allegations related to Park and Planning or third-party conduct that did not
pertain to Dellabrooke or the Dellabrooke area.
This Report proceeds in four sections. The first section sets forth the factual background
for the investigation, which includes discussion of the history of the property, the Park and
20

Complaint, William Rounds, et al. v. Maryland-National Capital Park & Planning Commission, et al., No. 35095V in the Circuit Court for Montgomery County, Maryland (Aug. 11, 2011) (“Rounds Compl.”), ¶¶ 45-46 (alleging
that Warren Brown developed the area around the historical farm road in the 1990s and 2000s, and that such
development efforts “eliminated the northern access to Farm Road from Goldmine Road”).
21
Id., ¶¶ 50-52, 65.
22
Id., ¶¶ 50-52.
23
In 1996, MHG prepared the Natural Resources Inventory/Forest Stand Delineation, which was then recertified for
use in the 1999 Dellabrooke subdivision application. Natural Resource Inventory/Forest Stand Delineation (July 12,
1996); Katherine Nelson Investigatory Interview Notes (Sept. 17, 2013). The preliminary plan and site plan for
Dellabrooke were approved by the Planning Board’s opinions dated February 1, 2000. Montgomery County
Planning Board Opinion, Preliminary Plan 1-00011: Dellabrooke (Feb. 1, 2000); Montgomery County Planning
Board Opinion, Site Plan 8-00004: Dellabrooke (Feb. 1, 2000).
24
Rounds Compl., Introduction, ¶¶ 73-74.
25
Id., ¶ 84; Affidavit of Adrienne Gude Lewis, ¶ 24 (Dec. 31, 2007).
26
The investigation into whether addresses were improperly revoked prompted some examination of the time period
in the late 1980s and early 1990s.
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Planning approval process for Dellabrooke and the related Category I conservation easement,
and relevant litigation related to the allegations. The second section sets forth the allegations and
findings for Part One of our investigation. The third section sets forth the allegations and
findings for Part Two of our investigation. The fourth section sets forth our general conclusions
from the investigation and makes recommendations for Park and Planning moving forward.
I.

Factual Background
A.

History of the Property

In 1760, James Brooke, a Quaker settler, acquired 11,000 acres of land in what is now
Montgomery County, Maryland, and became the largest landowner in the area.27 After Mr.
Brooke’s death and a series of conveyances, Mahlon Chandlee and other family members
obtained a life estate in a portion of Mr. Brooke’s property, and, in 1817, Mr. Chandlee began
construction of a farmhouse (the “Historic House”) and related outbuildings.28 He named the
house “Della Brooke” and the property as a whole “Della Brooke Farm.”29 Through the
transactions described below, Mr. Chandlee’s property was eventually conveyed to Warren
Brown, and a portion of the property was used for the Dellabrooke subdivision and related
Category I conservation easement.
After the termination of the Chandlee family life estates in 1890, Della Brooke was
purchased by Albert Gilpin in 1892.30 After Albert Gilpin’s death, his widow sold the property to
Clarence Gilpin in 1895.31 In 1935, Nathan Kahn purchased the property from Clarence Gilpin.32
Mr. Kahn also separately acquired two parcels of land adjacent to the Dellabrooke property in
1935.33 Mr. Kahn died in 1960, and through his Last Will and Testament (“Kahn Will”) he left
Dellabrooke and the two additional parcels of land in a post-mortem trust (the “Kahn Trust”) to
his grandson, Warren Brown.34 In total, Mr. Kahn conveyed approximately 200 acres to Mr.
Brown, which were initially held in trust.
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“Your
Place
in
Dellabrooke
History”
pamphlet,
produced
by
Winchester
Homes;
http://www.montgomeryplanning.org/historic/places_from_the_past/documents/p092_129.pdf
at
p.
16;
http://msa.maryland.gov/megafile/msa/stagsere/se1/se5/017000/017400/017420/pdf/msa_se5_17420.pdf at pp. 4–5.
28
1998 Sandy Spring/Ashton Master Plan, Interim Reference Edition, p. 47 (from Historic Preservation Commission
file). Mr. Chandlee ran a grist mill, after which Chandlee Mill Road was named.
29
“Your
Place
in
Dellabrooke
History”
pamphlet,
produced
by
Winchester
Homes;
http://www.montgomeryplanning.org/historic/places_from_the_past/documents/p092_129.pdf
at
p.
16;
http://msa.maryland.gov/megafile/msa/stagsere/se1/se5/017000/017400/017420/pdf/msa_se5_17420.pdf at pp. 4–5.
The name was taken from the Protestant Colony called Della Brooke in St. Mary’s County, which was established in
1650 by Robert Brooke, James Brooke’s great-grandfather. Id.
30
Id.
31
Deed from Fannie Gilpin to Clarence Gilpin, dated September 27, 1895.
32
Deed from Clarence Gilpin and Rose Gilpin to Nathan J. Kahn, dated August 16, 1935.
33
Deed from Otis C. Pope and Mary Cowles Pope, his wife, Thomas Rider Chambers and Florence Chambers, his
wife, to Nathan J. Kahn (Oct. 7, 1935, recorded on Nov. 8, 1935). Mr. Brown does not know why his grandfather,
Nathan Kahn, acquired these lots. Warren Brown Investigatory Interview Notes (Nov. 13, 2013).
34
See Last Will and Testament of Nathan J. Kahn (July 30, 1956). The distribution varied in size based largely on
the geography of the land. The original Trustees were Riggs National Bank and Samuel C. Cohn.

31

Pursuant to the terms of the Kahn Will that established the Kahn Trust, Mr. Brown
received distributions of the trust holdings on each of his 25th, 30th, 40th, and 50th birthdays.35
Upon receiving each of these distributions from the Kahn Trust, Mr. Brown undertook efforts to
develop the properties.36
After the first distribution in approximately 1974, Mr. Brown developed the property near
New Hampshire Avenue and Gold Mine Road, which is located to the east of Chandlee Mill
Road.37 This first distribution consisted of approximately twenty-three acres of property, and Mr.
Brown sold subdivided lots on the property in the late 1970s for the purpose of building homes
(to be constructed by the purchasers).38
After the second distribution, in approximately 1979, Mr. Brown developed the property
near the intersection of Chandlee Mill Road and Gold Mine Road, which totaled approximately
sixty acres of land.39 This development was known as Dellabrooke Phase I and was located to
the northeast of Dellabrooke.40 The record plats for Dellabrooke Phase I were recorded in the
Land Records of Montgomery County in 1983 and consisted of two to five acre lots.41 The
zoning in place at the time for this area was residential estate-2 (“RE-2”), which allowed for the
property to be subdivided into parcels of at least two acres each for the purpose of residential
development.42 Mr. Brown used VIKA, Inc. (“VIKA”) as his surveying company for this
development.43
After the third distribution from the Kahn Trust, in approximately 1989, Mr. Brown
developed the property to the west of Dellabrooke Phase I and immediately south of Gold Mine
Road.44 This development was known as Dellabrooke Phase II and was located to the north of
the Dellabrooke subdivision.45 The record plats for Dellabrooke Phase II were recorded in
1990.46 The subdivision extended development to the west side of Pyrite Lane,47 the tertiary road
that extended southward from Gold Mine Road and was later extended to service Dellabrooke.

35

Warren Brown Investigatory Interview Notes (July 19, 2013).
Id.
37
Id.
38
Warren Brown Investigatory Interview Notes (July 19, 2013 & Nov. 13, 2013).
39
Warren Brown Investigatory Interview Notes (July 19, 2013).
40
Id.
41
Id. Montgomery County Land Records, Plat Nos. 14301 (June 9, 1983), 14445 (Aug. 30, 1983), 14454 (Sept. 1,
1983) & 14457 (Sept. 2, 1983).
42
Warren Brown Investigatory Interview Notes (July 19, 2013).
43
Id. Mr. Brown transitioned from using VIKA as his surveying company to using MHG as his surveying company
in the mid-1980s. He stated that he terminated VIKA’s services because it was not performing work on time. Mr.
Brown denied that he was shopping around to find a surveying company that was willing to overlook the historical
farm road. Id. Additionally, his interview statement is supported by the fact that the transition was made in the mid1980s in the course of development work for which no allegations have been made.
44
Id.
45
Id.
46
Montgomery County Land Records, Plat Nos. 17800 & 17801 (April 3, 1990); see also Montgomery County
Land Records, Plat No. 19613 (Feb. 23, 1995) (record plat for resubdivision of property).
47
Warren Brown Investigatory Interview Notes (July 19, 2013).
36
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Pyrite Lane is a public road that was constructed in 1987 to provide access for the homes to be
built as a part of the Dellabrooke Phase II subdivision.48
The fourth, and final, distribution that Mr. Brown received from the Kahn Trust included
the land upon which Dellabrooke was eventually built.49 The property totaled approximately 111
acres.50 This property was southwest of Dellabrooke Phase I and south of Dellabrooke Phase II.
Before the construction of Dellabrooke, access to this property was limited to the driveway that
serviced the Historic House and its outbuildings. 51
The presence of the Historic House complicated development efforts for the property.52
The Historic House was proposed for designation as an official historic site in 1983 by the
Montgomery County Historic Preservation Commission, largely because it was representative of
an early 19th century farmhouse, and its outbuildings utilized a unique method of stone
construction.53 The Historic House received final approval as a designated historic site in
December 1983 from the Montgomery County Council.54 With that designation came additional
restrictions and regulations regarding development of the property.55 Significantly, for any
development of the property, there had to be an adequate environmental setting in order to
preserve the aesthetics of the historic site.56
Mr. Brown officially received the final distribution from the Kahn Trust on
November 15, 1999.57 However, Mr. Brown first submitted a proposal for development of the
Dellabrooke property to Park and Planning in 1987, and he submitted a second proposal to Park
and Planning in 1997.58 The requisite steps for subdivision approval were not completed for
either proposal.59 Upon review of the 1987 proposed plan, the Historic Preservation Commission
concluded that the Historic House required a seven-acre environmental setting in order to
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Gwen Wright Investigatory Interview Notes (July 16, 2013); Warren Brown Investigatory Interview Notes (Nov.
13, 2013).
49
Warren Brown Investigatory Interview Notes (July 19, 2013).
50
1998 Sandy Spring/Ashton Master Plan, Approved and Adopted, p. 42.
51
Warren Brown Investigatory Interview Notes (July 19, 2013).
52
Id.
53
Montgomery County Planning Board Staff Analysis, Della Brooke, Site #23/92, Historic Preservation
Commission file.
54
Gwen Wright Investigatory Interview Notes (July 16, 2013); Maryland-National Capital Park and Planning
Commission Memorandum from Marty Reinhart, Planner II, to Charles Loehr, Development Review Division (Jan.
30, 1987); Montgomery County Council, Resolution No. 10-496 (adopted December 6, 1983).
55
Gwen Wright Investigatory Interview Notes (July 16, 2013).
56
Id. (stating that, along with the Historic House’s designation as a historic site, a seven-acre minimum
environmental setting was established).
57
Warren Brown Investigatory Interview Notes (July 19, 2013); Marguerite Brown Trustee and Sovran
Bank/Maryland to Warren Brown Deed dated January 11, 1990; Warren Brown as Successor Trustee to Warren
Brown as Individual dated September 27, 2000.
58
In 1987, Warren Brown submitted a subdivision plan, No. 1-87016. The plan was never approved and the file was
closed in 1991. The plan proposed thirty housing lots on well and septic and the southward extension of Pyrite Lane.
In 1997, Mr. Brown submitted a pre-preliminary plan, No. 7-97005, which proposed twenty-one lots on well and
septic and the southward extension of Pyrite Lane. This plan was never approved. Sandy Spring/Ashton Master
Plan, Approved and Adopted, p. 42.
59
Id.
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preserve the historical nature of the site.60 Essentially, this meant that at least seven acres
surrounding the Historic House could not be developed in order to avoid the placement of newly
constructed homes in close proximity to the Historic House and its outbuildings.
Mr. Brown submitted these initial proposals under the RE-2 zoning plan that had been in
effect for the development of Dellabrooke Phase I and Dellabrooke Phase II. 61 However, due to
the increased development of rural areas in Montgomery County, there was a movement in the
1990s among many in the land planning community to transition away from large residential
estates in some areas of Montgomery County—where a single house was built on a relatively
large acreage lot—and toward clustered development.62 Clustered development, categorized as
rural neighborhood cluster (“RNC”) zoning, allowed property owners to subdivide their property
and realize benefits from development while also preserving a substantial amount of open
space.63 Essentially, the choice was between building homes distributed evenly across the
entirety of a particular property on large lots (RE-2), or building a similar number of homes
clustered together on a smaller portion of the property while maintaining the rest of the property
as open, undeveloped space (RNC).64 The planning community movement toward clustered
development in the Dellabrooke area was formalized in the 1998 Sandy Spring/Ashton Master
Plan (“1998 Master Plan”), which recommended RNC zoning for the area near Dellabrooke in
order to preserve open space, provide an adequate setting for the historic site, and protect the
sensitive environmental areas on the property.65 The Dellabrooke property was officially rezoned
to RNC as part of the Sectional Map Amendment implementing the 1998 Master Plan.66
After filing his own applications for development of the Dellabrooke property, Mr.
Brown agreed to sell a portion of the approximately 109.767 undeveloped acres of the final
distribution of the trust estate to Winchester Homes, Inc. (“Winchester”), a home builder based
out of its Bethesda, Maryland office, in 1998.68 Winchester was particularly interested in the
Dellabrooke project because it would be the first RNC application filed with Park and Planning
in Montgomery County, and Winchester was also working on similar projects in the area around
the same time.69 The agreement between Mr. Brown and Winchester was effected by a
60

Maryland-National Capital Park and Planning Commission, Memorandum from Piera Weiss, Urban Design
Division, to Marty Reinhart, Community Planning North (Feb. 19, 1987). This setting area that was first agreed to
by Historic Preservation on June 18, 1981.
61
1998 Sandy Spring/Ashton Master Plan, Approved and Adopted, p. 42-43.
62
Gwen Wright Investigatory Interview Notes (July 16, 2013).
63
Id.
64
Id.
65
1998 Sandy Spring/Ashton Master Plan, Approved and Adopted, p. 43.
66
Memorandum from A. Malcolm Shaneman, Acting Supervisor, and Linda Komes, Senior Planner, Development
Review Division, via Joseph R. Davis, Acting-Chief, Development Review Division, MNCPPC, Montgomery
County Planning Board, to Montgomery County Planning Board (Dec. 2, 1999) (hereinafter, “Dellabrooke
Subdivision Staff Memorandum”), p. 7.
67
While the deed to Mr. Brown described the property as containing 111 acres, after a formal survey was completed
the property consisted of 109.7 acres. On certain documents utilized during the subdivision process, the property
was referred to as containing 110.6 acres or 111 acres. We attribute no significance, as far as this Report is
concerned, to these minor differences in acreage.
68
Agreement of Sale Between Warren Brown and Winchester Homes, Inc. (July 22, 1998). The agreement provided
that Mr. Brown would retain the Historic House and its outbuildings, along with seven acres or the acreage required
by Park and Planning as the environmental setting for the Historic House, whichever was greater.
69
Michael P. Lemon Investigatory Interview Notes (Aug. 13, 2013).
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conditional purchase contract, under which Winchester agreed to pursue subdivision approval
from Park and Planning and buy the property after the approval process was proceeding in a
satisfactory manner consistent with the agreement.70 The official closings for the property
happened in 2001 and 2002, when Mr. Brown deeded the property in stages to Winchester
during the construction of Dellabrooke.71
B. The Park and Planning Approval Process
The Maryland-National Capital Park and Planning Commission (“Park and Planning”) is
a bi-county agency that was established by the Maryland Legislature in 1927 to administer a
regional system of parks and govern land-use planning within Montgomery County and Prince
George’s County.72 Due to its bi-county nature, Park and Planning is technically a state agency
under Maryland law. However, Park and Planning largely functions as a local agency in practice
and is regarded as a local agency by other state agencies.73 The Planning Board is the
supervisory board for Park and Planning in Montgomery County, and it directs the activities of
the Montgomery County Parks Department74 and Montgomery County Planning Department.
Applications for subdivision are filed with the Planning Department. The Planning Department
undertakes a comprehensive review of submitted subdivision applications and makes
recommendations to the Planning Board.75 The Planning Board possesses full and final approval
authority for applications of subdivision that are filed in Montgomery County,76 unless rezoning
or a change to the Master Plan is involved.77
For purposes of this investigation, the relevant features of the Park and Planning
subdivision approval process are as follows:
(1)

Pre-Preliminary Plan. Subdivision applicants file a pre-preliminary plan in order
to obtain a determination from Park and Planning as to whether the proposed site
is suitable for development. It is an optional step in the approval process. Notice
to adjacent property owners is required. The pre-preliminary plan is reviewed by
Park and Planning staff and submitted to the Development Review Committee, a
cross-section of Park and Planning Staff and other government agency staff
involved in the subdivision approval process (collectively referred to as
“stakeholders”). If requested by the applicant, the Planning Board must hold a
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Agreement of Sale Between Warren Brown and Winchester Homes, Inc. (July 22, 1998). If approval was not
obtained, Winchester could terminate the contract. Id.
71
Warren Brown to Winchester Homes, Inc. deeds dated February 26, 2001; April 8, 2002; and August 14, 2002.
72
The
Maryland-National
Capital
Park
and
Planning
Commission,
About
M-NCPPC,
http://www.mncppc.org/About_M-NCPPC.html (last visited Nov. 20, 2013).
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Secretary Richard Hall Investigatory Interview Notes (Oct. 10, 2013).
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The Planning Board sits as the “Park Commission” on park matters. Montgomery County Planning Board,
Maryland-National Capital Park and Planning Commission, Everything You Always Wanted to Know
About . . . Planning Zoning & Subdivision in Montgomery County, Maryland But Were Afraid to Ask (4th ed. 1991),
p. 4 (hereinafter, “Planning Zoning & Subdivision”).
75
Id., pp. 48-53.
76
Id., p. 48.
77
If rezoning or a change in the Master Plan is applied for, the Planning Board, if the rezoning or Master Plan
change is approved by the Planning Board, sends its recommendation to the District Council for its vote.

35

public hearing.78 The pre-preliminary plan shows the property location, the
relationship of the property location to adjoining properties, the proposed
development, and a layout of proposed roads, structures, and open spaces.79
(2)

Preliminary Plan. A preliminary plan is an application that shows the general
scheme of development, the property location and its means of access, site
topography, and other features such as utilities, rights of way, proposed road
layouts, and open spaces. It is more detailed and comprehensive than the optional
pre-preliminary plan. Adjacent property owners and citizens or homeowners
associations are notified that the preliminary plan has been filed. The preliminary
plan is reviewed by Park and Planning staff and submitted to the Development
Review Committee. After review of the preliminary plan proposal, staff provide
feedback on the preliminary plan and propose changes to the applicant, and
ultimately make approval or denial recommendations to the Planning Board.
There is a significant incentive for applicants to address changes proposed by staff
because the Planning Board strongly relies on staff recommendations when
making approval or denial decisions. The Planning Board conducts hearings on all
preliminary plans. Once approved, preliminary plans are valid for three years,
during which time the applicant must record all plats from the approved
preliminary plan or request an extension from the Planning Board.80

(3)

Site Plan. A site plan is required for certain development proposals, such as
developments in a cluster zone. Site plans show the detailed layout of the plan,
natural features, traffic circulation, and lighting, among other things. Park and
Planning staff review site plans to ensure that a proposed development meets the
stated purposes and standards of the zoning category in which the proposed
development is situated. Site plans are also subject to the Development Review
Committee process. Staff review considers vehicular and pedestrian traffic,
natural and environmental features, and the impact on adjacent properties. The
Planning Board conducts public hearings on all site plans.81

(4)

Record Plat. A record plat is required to be submitted after preliminary plan and
site plan approval by the Planning Board. Record plats show all boundaries, street
lines, lot lines, properties, easements or rights of way, common use areas, and
other features. The Planning Board considers and approves record plats at regular
meetings. The record plat is required as a prerequisite to most construction on the
subject property, with the exception of grading.82
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If Planning Board advice or a binding commitment is requested by the pre-preliminary plan applicant, a public
hearing is required.
79
Id., p. 51.
80
Id., pp. 51-52.
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Id., pp. 52, 64-65.
82
Id., p. 53. There are other exceptions.
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1.

Dellabrooke Pre-Preliminary Plan

On January 28, 1999, Winchester submitted a pre-preliminary plan application to Park
and Planning for Dellabrooke.83 The application proposed to create forty-four lots on 110.16
acres of land and was designated Pre-Preliminary Plan 7-99038.84 Many plans prepared by
Macris, Hendricks & Glascock, P.A. (“MHG”),85 the surveying, engineering, and planning firm
hired by Winchester to perform work on the application, were submitted along with the prepreliminary plan, all of which were reviewed by Park and Planning staff.86 These plans showed
the proposed Dellabrooke subdivision and the area immediately around the site in detail.
The Development Review Committee met on March 1, 1999, to consider the prepreliminary plan.87 Although the Committee’s meetings are open to the public,88 typically only
members of the Committee and the applicant or its representatives are in attendance.89 The
Committee discussed the applicant’s plan and provided the applicant with feedback from the
various stakeholders on the Committee.90 The stakeholders provided memoranda or other
materials to the lead Park and Planning reviewer for the subdivision, and these materials were
incorporated into and attached to the Dellabrooke Subdivision Staff Memorandum that was
provided to the Planning Board in conjunction with the Planning Board hearing related to the
preliminary plan.91
In connection with the pre-preliminary plan application, personnel from Winchester and
MHG toured the proposed site for Dellabrooke with Park and Planning staff on March 9, 1999.92
The Historic Preservation Commission held a preliminary consultation hearing on March 10,
1999.93 Park and Planning staff held a post-Development Review Committee meeting on March
83

Pre-preliminary plans are filed where the applicant wants guidance from Park and Planning before undertaking the
more involved work of creating a preliminary plan and site plan. Planning Zoning & Subdivision, p. 51. Dellabrooke
was a relatively novel proposal because it was one of the first applications filed with Park and Planning that
proposed to utilize rural neighborhood cluster (“RNC”) zoning, a type of development that was first envisioned by
the Master Plan. Michael Lemon Investigatory Interview Notes (Aug. 13, 2013); Dellabrooke Subdivision
Preliminary Plan and Site Plan Planning Board Meeting Minutes (Dec. 9, 1999).
84
Montgomery County Planning Board Opinion, Pre-Preliminary Plan 7-99038 (May 4, 1999).
85
As indicated earlier in this Report, in the mid-1980s, Mr. Brown changed surveying companies. He stopped using
VIKA “because they were not performing work on time.” Warren Brown Investigatory Interview Notes (July 19,
2013). There was no evidence available indicating that VIKA was terminated because it did not follow Mr. Brown’s
instructions.
86
Pre-Preliminary Plan 7-99038, Dellabrooke (file).
87
Environmental Planning Division Plan Review Checklist, Plan # 7-99038 (archived Pre-Preliminary Plan file).
88
Notices of the application were sent to all surrounding property owners and local civic associations. One such
party sent a letter in general opposition to the subdivision, although his objections did not relate to any of the
allegations in this investigation.
89
Linda Komes Investigatory Interview Notes (July 17, 2013).
90
Id.
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Id.; see generally Dellabrooke Subdivision Staff Memorandum.
92
April 21, 1999 Letter from John Sekerak, Jr., Macris, Hendricks & Glascock, P.A. to Malcolm Shaneman,
Development Review Division, Maryland-National Capital Park and Planning Commission, Development Review
Division. Present at this meeting were three representatives from Winchester; John Sekerak, MHG; Steve Federline,
Park and Planning; Robin Ziek, Historic Preservation Commission; Piera Weiss, Park and Planning; Carol Martin,
Park and Planning; Linda Komes, Park and Planning; Ray Nix, Park and Planning; and Malcolm Shaneman, Park
and Planning.
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Id.
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17, 1999.94 Montgomery County Department of Public Works & Transportation and Park and
Planning staff held a meeting concerning roadway issues on March 23, 1999.95 The Montgomery
County Department of Environmental Protection held an administrative public hearing on
March 30, 1999, regarding water and sewer issues.96 Park and Planning site plan review staff
held a meeting on March 31, 1999.97 As a result of the above meetings and coordination, the plan
was revised to realign the proposed extension of Pyrite Lane, the tertiary road that extended
southward from Gold Mine Road and was to service Dellabrooke; reconfigure the proposed lot
layout; and make the determination that proposed tertiary street public rights of way would be
fifty feet wide.98 In general, there was substantial back-and-forth between Park and Planning
staff and Winchester regarding the Dellabrooke application, as is typical during the subdivision
application and review process.99
On April 22, 1999, the Planning Board held a hearing on the Dellabrooke PrePreliminary Plan. By a 4-0 vote, upon the motion of Commissioner Bryant and the second of
Commissioner Perdue, the Planning Board approved Park and Planning staff’s recommendation
and did not object to the submission of a preliminary plan application.100 In opening remarks
made to the Planning Board, Development Review Division staff101 explained that, by submitting
a pre-preliminary plan, Winchester was seeking guidance from the Planning Board regarding the
likelihood that a preliminary plan substantially similar to the pre-preliminary plan for
Dellabrooke would be approved.102 Staff discussed the use of RNC zoning; the challenges in
preserving the Historic House; and the protection of open space by a recorded easement.103
Community-Based Planning staff, a division of Park and Planning at that time that was primarily
concerned with a proposed subdivision’s compliance with master plans, confirmed that the
subdivision proposal followed guidelines in the 1998 Master Plan for rural open space and the
historic setting.104
Larry Gordon, an attorney for Winchester, appeared and stated that the pre-preliminary
plan preserved sixty-nine acres of open space (in the form of the Category I conservation
easement). This would also serve as the setting for the Historic House, while the 1998 Master
94
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Id.
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Id.
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Id.
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Linda Komes Investigatory Interview Notes (July 17, 2013); Michael P. Lemon Investigatory Interview Notes
(Aug. 13, 2013). There is often substantial disagreement between applicants and Park and Planning stakeholders
during the application of subdivision process. Id. The lead site reviewer receives input from the stakeholders and a
review process similar to a peer review is conducted during the Development Review Committee process. Linda
Komes Investigatory Interview Notes (July 17, 2013).
100
Dellabrooke Subdivision Pre-Preliminary Plan Hearing Minutes and Staff Report (Apr. 22, 1999), and recorded
audio hearing.
101
The Development Review Division was a previous organizational subcomponent within Park and Planning. Since
the time of the Dellabrooke approval process, Park and Planning has undergone an internal reorganization. Linda
Komes Investigatory Interview Notes (July 17, 2013).
102
Dellabrooke Subdivision Pre-Preliminary Plan Hearing Minutes and Staff Report (Apr. 22, 1999), and recorded
audio hearing.
103
Id.
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The Planning Department has since been reorganized and no longer has a Community-Based Planning division.
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Plan only required a historic setting of seven acres.105 Mr. Gordon emphasized that there had
been efforts and coordination with the surrounding community and other agencies following the
submission of the pre-preliminary plan.106 John Sekerak, an engineer for MHG, provided
testimony regarding the woodland and meadows on the property.107 Mr. Sekerak reviewed the
location of open spaces as they related to the proposed development and testified that the
proposed development of homes caused little impact to the historic setting or the surrounding
environment.108 Mr. Sekerak emphasized that eighty percent of the site remained as rural open
space.109
Chairman Hussman advised that he wanted language ensuring that the open space would
remain as open space in perpetuity in light of concerns about incremental development in the
area.110 The Chairman emphasized that it was important that the Land Records clearly
demonstrate that there were no additional development rights for the site.111 There was also
discussion of the sewer easements and proposed equestrian trail system.112 The Planning Board
gave its approval to eight elements that Winchester identified as significant in future planning
work.113
In an opinion dated May 4, 1999, the Planning Board unanimously determined that the
pre-preliminary plan was in accordance with the applicable code and regulations and that the
Planning Board had no objection to the submission of a preliminary plan application, the next
step in the Park and Planning subdivision approval process.114
2.

Dellabrooke Preliminary Plan and Site Plan

On August 5, 1999, Winchester submitted a preliminary plan application for the
Dellabrooke subdivision to Park and Planning.115 The preliminary plan was designated 1-00011.
Concurrent with its preliminary plan application, Winchester submitted a site plan application,
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Dellabrooke Subdivision Pre-Preliminary Plan Hearing Minutes and Staff Report (Apr. 22, 1999), and recorded
audio hearing.
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The eight elements were: location and relationship of open spaces; allocation and disposition of open spaces;
incorporation of a 69-acre historic environmental setting into the proposal; alignment and character of Pyrite Lane;
alignment and character of neighborhood internal streets; easement for possible future sanitary sewer service
extension to the Chandlee Mill area; centerline radius of less than 100 feet for the public tertiary street at the
neighborhood “square”; and a tangent of less than 100 feet between reverse curves for Pyrite Lane.
114
Montgomery County Planning Board Opinion, Pre-Preliminary Plan 7-99038 (May 4, 1999) (approving staff
recommendation; motion of Comm’r Bryant; seconded by Comm’r Perdue; Comm’rs Bryant, Perdue, Hussman, and
Holmes voting in favor; Comm’r Richardson absent). Our investigation did not find any evidence of a closed session
of the Planning Board on such date or of any off-the-record understandings on the part of the Planning Board.
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Montgomery County Planning Board Opinion, Preliminary Plan 1-00011 (Dec. 9, 1999).
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which was designated 8-00004.116 The plans were reviewed in a Development Review
Committee meeting that was held on September 13, 1999.117 Notice of the preliminary plan and
site plan applications was sent to all property owners who owned property that was adjacent to
the Dellabrooke property, as well as to local civic associations.118
On December 2, 1999, Joseph R. Davis, Jr., Acting-Chief of the Development Review
Division of Park and Planning, submitted a memorandum to the Planning Board that reviewed
Preliminary Plan 1-00011 and Site Plan 8-00004 for the Dellabrooke subdivision (“Dellabrooke
Subdivision Staff Memorandum”).119 The Dellabrooke Subdivision Staff Memorandum was
compiled by Malcolm Shaneman,120 Acting Supervisor of the Development Review Division,
and Linda Komes, Senior Planner of the Development Review Division.121 In Park and Planning
parlance, Mr. Shaneman was the preliminary plan reviewer and Ms. Komes was the site plan
reviewer.122 Ms. Komes was the lead reviewer overall for the application.123 The Dellabrooke
Subdivision Staff Memorandum recommended that the preliminary plan for Dellabrooke be
approved, subject to eleven enumerated conditions.124 Chief among the approval conditions
recommended by staff were recordation of the conservation easement by plat; compliance with
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Montgomery County Planning Board Opinion, Site Plan 8-00004 (Dec. 9, 1999). The practice of submitting a
preliminary plan concurrently with a site plan is common. When done in this manner, the subdivision approval
process can move more efficiently.
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Historic Preservation Committee Memorandum from Gwen Wright, Historic Preservation Coordinator, and
Robin D. Ziek, Historic Preservation Planner, Historic Preservation Section, to Joe Davis and Malcolm Shaneman,
Development Review Division (Sept. 10, 1999). During Development Review Committee meetings, various
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Notes (July 17, 2013).
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Linda Komes Investigatory Interview Notes (July 17, 2013).
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Dellabrooke Subdivision Staff Memorandum, p. 2. The eleven enumerated conditions were as follows: (1)
compliance with conditions of approval of the preliminary forest conservation plan; (2) prior to recording of the
record plat for parcel “A,” the property subject to the Category I conservation easement, Montgomery County
Department of Works & Public Transportation (“MCDPW&T”) approval of an easement under the right of way
extension of Pyrite Lane; (3) All road rights of way on the preliminary plan shall be dedicated by the applicant; (4)
All roads shown on the preliminary plan shall be constructed by the applicant to a width mandated by the Master
Plan and to design standards imposed by applicable road codes in effect or as otherwise approved by MCDPW&T;
(5) The dedication of fifty feet of right of way for the tertiary roads: the Pyrite Lane extension, the Dellabrooke
Farm Lane, and the Dellabrooke Farm Way; (6) Final depiction of open space and Home Owner’s Association
responsibility to be reviewed and approved at site plan; (7) Record plat to reflect the delineation of a conservation
easement over areas of flood plain, stream valley buffer, and tree preservation; (8) Conditions of Montgomery
County Department of Permitting Services stormwater management approval dated April 22, 1999 and September
13, 1999; (9) Record plat to reference existing Historic Resource “Dellabrooke” #23/92 and designated setting, if
appropriate; (10) No clearing, grading, or recording of plats until site plan approval; and (11) other necessary
easements. Id.
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1998 Master Plan standards; and recordation of the historic site by plat.125 Staff also
recommended that the site plan for the Dellabrooke subdivision be approved, subject to six
enumerated conditions.126 Chief among the approval conditions for the site plan were the
realignment of the Pyrite Lane extension; steps that were required to be undertaken for
preservation of tree specimens; revision of the street lighting to conform with the desired
aesthetics for the historical and rural nature of the site; the construction of a multipurpose,
natural surface trail; and that the record plat clearly identify the 69.3 acres designated as the
environmental setting for the historic site and specify that the setting could not be reduced in size
in the future.127 The approval conditions resulted from substantial critical review by Park and
Planning.128 Relevant documents were attached to the Dellabrooke Subdivision Staff
Memorandum, including memoranda from subcomponents of Park and Planning and other
agencies involved in the subdivision review process.129
The Dellabrooke Subdivision Staff Memorandum noted that Dellabrooke conformed to
the requirements of the 1998 Master Plan.130 While the 1998 Master Plan stated that the property
should maintain seventy-five percent of the land for use as rural open space, the Dellabrooke
subdivision proposal was for eighty-one percent open space. While the Master Plan permitted a
maximum of forty-eight lots for this property, the Dellabrooke subdivision proposal was for
forty-four lots (including the Historic House lot). The staff reports also noted that the
Dellabrooke proposal conformed to Park and Planning development standards, such as the
maximum number of lots, minimum lot area, minimum setbacks, and rural open space
percentage.131 Further, under the Dellabrooke proposal, 41.3 acres of existing forest were
preserved, meeting the forest conservation requirements.132
125

Id.
This is the standard process by which Park and Planning approves subdivisions—those subdivision applications
that are approved are almost always approved with conditions. Linda Komes Investigatory Interview Notes (July 17,
2013). The enumerated conditions for the staff approval recommendation were: (1) standard conditions dated
October 10, 1995 (attached as Appendix A); (2) Prior to signature approval of the site/landscape plans, add the
following material or revisions: (a) lot areas added to plans; (b) landscape circle with specimen-quality landscape
planting shall be added to the cul-de-sac on Dellabrooke Farm Way; (c) The Use, Ownership, Development and
Maintenance document shall be revised to include HOA responsibility for maintenance of the trail located on the
Conservancy Lot; (d) The alignment of the entry road between the bridge and the historic house shall be further
shifted to the north into the pasture area so as to reduce the amount of clearing adjacent to the historic site; (e) The
limit of disturbance (LOD) shall be relocated to the point where proposed grading meet existing contours; (f) The
services of a licensed arborist shall be retained to evaluate the appropriate measures necessary to ensure the survival
of the large and specimen trees proposed to be preserved whose critical root zones will be impacted by construction;
(g) The street lighting proposed along Pyrite Lane shall be revised to provide a fixture in keeping with the desired
rural, historic image, which fixture shall be approved by Park and Planning staff; (3) Applicant shall construct a
four-foot-wide, multipurpose, natural surface trail as shown on the approved site plan; (4) Record plat shall clearly
identify the 69.3 acres designated as the environmental setting for the historic site, and the record plat language shall
specify that the setting shall not be reduced in area in the future; (5) Applicant shall provide Historic Preservation
with complete specifications for the recommended street lighting fixtures to be used along Pyrite Lane including
lighting location and levels; and (6) a historic marker shall be provided and installed within the historic setting.
Dellabrooke Subdivision Staff Memorandum, pp. 2-3.
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As an attachment to the Dellabrooke Subdivision Staff Memorandum submitted to the
Planning Board, the Historic Preservation Commission staff submitted a memorandum from
Robin D. Ziek, Historic Preservation Planner, dated December 3, 1999. 133 This memorandum
noted that the Historic Preservation Commission was involved in this subdivision application
because the proposed subdivision of land contained a historic resource, the Della Brooke
property, Master Plan Site #23/92.134 Ms. Ziek’s memorandum noted that Pyrite Lane “would
follow, in part, the original alignment of the existing farm lane.”135 The memorandum further
notes that “[a]lterations would include changes to the alignment with the new crossing of James
Creek, abandonment of the original driveway up to the residence, establishment of a new
driveway for the residence, and abandonment of the access from the road to the farm lane which
leads down to the pond.”136 There are allegations that this mention of the “existing farm lane”
provides proof that Park and Planning was aware of the historical farm road and that it would be
impacted by construction of the Dellabrooke subdivision.137 However, as discussed later in this
Report, our investigation determined that the “existing farm lane” was a reference to the Historic
House driveway that extended south from Gold Mine Road and terminated by the outbuildings
and pond located to the east of the Historic House.138 It did not reference a road that ran from
Brooke Road to Gold Mine Road and traversed the Dellabrooke area.
On December 9, 1999, the Planning Board held a public hearing on the preliminary plan
and site plan and received testimony from Park and Planning staff and other witnesses.139 The
Planning Board accepted the Park and Planning staff recommendation and approved the
preliminary plan and site plan concurrently by a vote of 4-0, with Commissioner Wellington
making the motion and Commissioner Perdue seconding the motion.140 There was no evidence of
a closed session or any off-the-record understandings in connection with the Planning Board’s
approval.
The preliminary plan and site plan were discussed concurrently at the Planning Board
hearing.141 Development Review Division staff noted that the Planning Board reviewed a prepreliminary plan for the application because it was the first submission under the RNC zoning
system.142 Staff testified that they supported several requested waivers related to the tertiary
roads and sidewalks.143 Staff also distributed revised conditions for the site plans and an open
space report submitted by Winchester.144 Staff presented the site plan for forty-four single-family
133

Robin Ziek Historic Preservation Commission Memorandum (Dec. 3, 1999), included within Dellabrooke
Subdivision Staff Memorandum.
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Id., p. 2.
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Montgomery County Councilmember Marc Elrich Investigatory Interview Notes (Aug. 21, 2013).
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The driveway that formerly serviced the historic site also appears to have continued for a short distance to the
southwest of the Historic House. This brief extension did not provide access to properties south of Dellabrooke.
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Dellabrooke Subdivision Preliminary Plan and Site Plan Planning Board Meeting Minutes (Dec. 9, 1999), p. 4.
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detached dwelling units.145 Staff elaborated on the flexibility allowed by Montgomery County
Department of Public Works and Transportation in terms of road and sidewalk requirements for
Pyrite Lane in the area through the historic setting.146 Staff noted that the proposed homes were
clustered in the open pasture area, which area existed as open, cleared space because it had
formerly been used as a farm field.147 Therefore, staff noted that most of the trees on the site
would be preserved under the plans.148 Staff noted that the site preserved eighty-one percent of
the property as rural open space.149 Staff also noted that Winchester chose to create 10,000
square foot lots, larger than the minimum permitted by the RNC zoning classification, and,
therefore, proposed forty-four lots rather than the forty-eight lots otherwise permitted.150 Staff
also discussed that a pedestrian-equestrian path that would connect from Gold Mine Road
through the Dellabrooke property to adjoining property west of Dellabrooke.151 Staff reviewed
the distributed proposed revisions to the site plan conditions.152
Responding to questions from the Board, staff elaborated on the proposed trail system,
noting that the pedestrian-equestrian trail along the western portion of the site would exist within
a ten-foot-wide public access easement.153 Staff noted that the foot path interior to Dellabrooke
would be owned and maintained by the homeowners association. Also, staff noted that the extant
pedestrian-equestrian path that followed the western portion of the Dellabrooke property already
existed and was maintained by its users.154
Mr. Gordon, appearing on behalf of Winchester, introduced Keith Kubista, the
Winchester representative, and John Sekerak, the MHG engineer.155 Mr. Gordon reiterated the
highlights of the development proposal, which included fewer lots than were maximally
permitted, more open space than was required, and a substantially larger environmental setting
for the Historic House than was required.156 Mr. Gordon generally accepted the conditions for
the preliminary plan and site plan.157 Mr. Kubista also offered comments in support of the RNC
zone and the staff recommendation.158
The above represents a summary of the entirety of the Planning Board’s consideration of
the Dellabrooke subdivision plans. Our investigation did not find evidence that there were any
closed-session meetings of the Planning Board on either of the hearing dates for Dellabrooke.
The Dellabrooke submission followed the required process and procedures, was thoroughly and
openly conducted, and involved many people with a wide range of expertise.
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In opinions159 dated February 1, 2000, the Planning Board unanimously approved the
preliminary plan and site plan, subject to the enumerated conditions within the Dellabrooke
Subdivision Staff Memorandum.160
3.

Summary of Park and Planning Approval of Dellabrooke

The essential features of Dellabrooke, as approved, included the following:
Forty-three (43) housing lots on approximately nineteen (19) acres of the subject
property of approximately one hundred ten (110) acres;
Preservation of the Historic House located to the north of Dellabrooke, along with the
Historic House’s outbuildings and pond;
A 69.3 acre Category I conservation easement161 located to the north, west, east, and
southeast of the Historic House and Dellabrooke, for the purposes of environmental
preservation and the preservation of the Historic House site;
The elimination of the driveway to the Historic House and its outbuildings;
The southward extension of Pyrite Lane to provide access to Dellabrooke;
159

Montgomery County Planning Board Opinion, Preliminary Plan 1-00011: Dellabrooke (Feb. 1, 2000);
Montgomery County Planning Board Opinion, Site Plan 8-00004: Dellabrooke (Feb. 1, 2000). While the Planning
Board conducted a joint hearing on the preliminary plan and site plan, it issued two separate opinions.
160
An additional enumerated notation on the opinion was that the preliminary plan would remain valid for thirtyseven months from the date of mailing, or until March 1, 2003, and that a final record plat for all property was
required to be record by that date, unless a request for an extension was filed.
161
The Planning Board is conferred the power, under the Forest Conservation Law, Montgomery Cnty. Code § 22A26(c), to determine the need for conservation easements as a part of an approved forest conservation plan. A
Category I Conservation Easement is the most protective type of forest conservation easements. Types of
Conservation Easements, MONTGOMERYPLANNING.ORG (last visited Nov. 13, 2013), http://www.
montgomeryplanning.org/ environment/forest/easements/easement_types.shtm. The Category I Conservation
Easement prohibits the clearing of any tree, bush, or vegetation. The easement also prohibits construction, paving, or
grading of the ground. This type of easement also prohibits the dumping of unsightly materials (for example, trash,
ash, and non-biodegradable materials). Diseased or hazardous trees or tree limbs may be removed to prevent
possible property damage or personal injury, but only after a reasonable notice is given to the Planning Board.
Category I easements do not prohibit entry into the easement; homeowners are allowed access in and out of the
easement, but they are not allowed to alter the natural landscape. The standard Category I legal description is
available at the Montgomery County Circuit Court Land Records Department in Liber 13178 at Folio 412. In
addition to the prohibitions above, there cannot be any of the following in a Category I Easement Area: construction,
excavation or gradation (except for afforestation and reforestation efforts conducted in compliance with an approved
forest conservation plan); creation of any building or structural improvements on or above ground; construction of
any roadway or private drive; activities which could alter or interfere with natural ground cover or drainage;
industrial or commercial activities; timber cutting; septic system or wells (unless expressly otherwise excepted);
excavation, dredging or removal of loam, gravel, soil, rock, sand and other materials; diking, dredging, filling or
removal of wetlands; pasturing of livestock and storage of manure; or alteration of stream. Conservation Easement
Agreement: Category I, MONTGOMERYPLANNING.ORG (last visited Nov. 13, 2013), available at
http://www.montgomeryplanning.org/environment/forest/documents/ CategoryI_language.pdf.
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The construction of two (2) additional roads connected to Pyrite Lane, Dellabrooke
Farm Lane and Dellabrooke Farm Way, to service the homes in Dellabrooke;
The construction of equestrian-pedestrian trails to the north and west of Dellabrooke;
and
Sewer easements running to Dellabrooke from Manor Oaks Subdivision to the west
of Dellabrooke and running to the east of Dellabrooke in order to possibly service
properties located along Chandlee Mill Road at a future time.162
After approval of the preliminary plan and site plan, revisions were made to the plans
consistent with the enumerated conditions imposed by the Planning Board in its February 1,
2000 opinions. These revised plans were then approved by Park and Planning staff. After
approval of the revised plans, Dellabrooke and the related Category I conservation easement
went to record plat in January 2001,163 which allowed for the construction of homes after
building permits were obtained.164 Construction on the forty-three subdivided housing lots within
Dellabrooke began soon thereafter on July 1, 2001.165 Winchester completed final construction
of the homes in Dellabrooke by 2003, and Winchester’s last settlement on property occurred on
December 10, 2003.166
C. Litigation
In total, there have been four lawsuits filed over the historical farm road area that at least
indirectly concern Dellabrooke. The four lawsuits are summarized in this section of the Report.
1. William Nouvet v. Arey, et al.
William Nouvet v. Paul Arey, et al., case number 255120-V in the Circuit Court for
Montgomery County, Maryland, was filed on or about October 6, 2004. 167 The primary dispute
concerned an easement that benefitted Mr. Nouvet’s property. At trial, Mr. Nouvet claimed that
the easement ran to the south and west and connected with the historical farm road. 168 The lead
defendant in the case, Mr. Arey, claimed that the easement ran to the north and east and
connected with Chandlee Mill Road.169 The trial focused on the testimony of each side’s expert.
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See generally Montgomery County Planning Board Opinion, Preliminary Plan 1-00011: Dellabrooke (Feb. 1,
2000); Montgomery County Planning Board Opinion, Site Plan 8-00004: Dellabrooke (Feb. 1, 2000); Dellabrooke
Subdivision Staff Memorandum;
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Montgomery County Land Records, Plat Nos. 21706 (Jan. 11, 2001), 21707 (Jan. 11, 2001), 21708 (Jan. 11,
2001) & 21709 (Jan. 11, 2001). Although the recorded plats indicate the January 2001 date, other sources indicated
that the record plats were recorded in February 2001. We did not deem this conflicting information to be significant.
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Michael P. Lemon Investigatory Interview Notes (Aug. 13, 2013).
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Linda Herman Investigatory Interview Notes (Nov. 26, 2013).
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Maryland Judiciary Case Search, Online Docket for William Nouvet v. Paul Arey, et al., Case No. 255120V in
the Circuit Court for Montgomery County, Maryland, available at http://casesearch.courts.state.md.us (last visited
Nov. 21, 2013).
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William Nouvet v. Paul Arey, et al., Case No. 255120V in the Circuit Court for Montgomery County, Maryland,
Hearing Transcript, p. 203 (Sept. 5, 2007).
169
Id. at 206-08.
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The court ruled for Mr. Arey’s position and determined that the easement ran east to Chandlee
Mill Road.170
Mr. Nouvet’s Amended Complaint for Declaratory Judgment Granting an Easement and
Equitable Relief named eleven defendants: Paul and Sara Arey, Seoung and P J K Yoo, Brian
Weinberg, Suk-Ku and Dad Lim, Park and Planning, the Maryland Department of the
Environment, Damon Hunter, and Alice Hall.171
Mr. Nouvet alleged that his property was landlocked and that the property’s eastern
access to Chandlee Mill Road was blocked by two parcels owned by Mr. Hunter and one parcel
owned by Ms. Hall.172 He alleged that property owned by Mr. and Mrs. Martin blocked his
property to the south173 and that the Yoos’ parcel blocked his property to the north and west.174
Mr. Nouvet alleged that his property rights included a ten foot right of way along the “15th and
16th and part of the 17th lines of the . . . conveyance from Gilpin to Gilpin.”175 He alleged that
the easement had no meaningful right-of-way connection and that the closest right of way
through the Areys’ property was Pyrite Lane.176 He alleged that the conservation easement
between Arey, Park and Planning, and the Maryland Department of the Environment precluded
him from asserting a right of way to Pyrite Lane.177
Mr. Nouvet sought relief on two counts: easement by deed (express easement) and
easement by necessity or implied easement.178 He sought an easement by necessity over the
Yoos’ land so that he could access a shared driveway used by Lim, Yoo, and Weinberg to exit to
Chandlee Mill Road.179 At trial, the dispute was narrowed to the proper location of the express
easement that benefitted Mr. Nouvet’s property and, Mr. Nouvet claimed, ran to the historical
farm road.180 After the discovery deadline for the case had passed, Mr. Nouvet made attempts to
introduce new evidence (most notably an 1895 survey referred to as the “Maddox Survey”) to
prove the existence of the historical farm road and the location of the easement.181 He also made
attempts to claim that his easement ran to the west but did not connect with any road while
requesting that the court grant an implied easement or easement by necessity to the historical
farm road.182 The court did not allow Mr. Nouvet to pursue these theories.183
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Id. at 229-30. There was argument by Mr. Nouvet that this was not possible due to a prior ruling by another
Montgomery County Circuit Court judge.
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William Nouvet v. Paul Arey, et al., Case No. 255120V in the Circuit Court for Montgomery County, Maryland,
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Hearing Transcript, pp. 12-15 (Sept. 4, 2007).
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Jefferson Lawrence served as the expert witness for Mr. Nouvet. His testimony was that
the easement ran west from Nouvet’s property across Mr. Arey’s property. 184 However, by
Mr. Lawrence’s testimony, were the easement to run west, it would not, pursuant to the terms of
Mr. Nouvet’s deed, intersect any kind of road.185 Douglass Riggs served as the expert for Mr.
Arey. His testimony was that the easement ran east to Chandlee Mill Road. 186 The court ruled
consistent with Mr. Riggs’ testimony, in part because Mr. Riggs testified that the easement
intersected with a road, whereas Mr. Lawrence testified that the easement did not connect with a
road and therefore essentially ran to nowhere.187 On September 5, 2007, the court ruled in favor
of Mr. Arey and the other defendants.188 Judgment was entered on September 13, 2007.189
The case was appealed to the Court of Special Appeals of Maryland. In an unreported
opinion on July 16, 2009, the Court of Special Appeals affirmed the judgment.190 On appeal, Mr.
Nouvet argued that the trial court erred by not allowing the Maddox Survey to be introduced at
trial,191 by excluding twenty deeds from the historical farm road area from evidence, 192 by ruling
that Mr. Nouvet’s easement did not run to the historical farm road,193 and by failing to exclude
Mr. Riggs’ expert testimony,194 which Mr. Nouvet argued had not been credible.195 The Court of
184

William Nouvet v. Paul Arey, et al., Case No. 255120V in the Circuit Court for Montgomery County, Maryland,
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Circuit Court for Montgomery County, Maryland, pp. 7-48, 158-67 (Sept. 5, 2007).
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Id. at 4-7.
193
Id.
194
An issue was raised that Mr. Riggs’s testimony in two different cases on a material issue was inconsistent and
that the inconsistency was relevant as to his work for MHG on the Dellabrooke area property. Our investigation did
not find merit with this issue. The relevant testimony is described below:
At the trial of the case styled William Nouvet v. Paul Arey, et al., Mr. Riggs was asked on cross-examination: “Mr.
Riggs, in your profession, is it acceptable to not show rights of way on record plats?” He responded: “It is not any
requirement that the easements, all easements be shown.” William Nouvet v. Paul Arey, et al., Case No. 255120 in
the Circuit Court for Montgomery County, Maryland, Hearing Transcript, p. 149 (Sept. 5, 2007). At his deposition
in another case, styled Steven J. Kanstoroom, et al. v. The Gladys B. Brigham Revocable Trust, et al., in the Circuit
Court for Montgomery County, Maryland, Case No. 282368-V, Mr. Riggs was asked if a surveyor is required to
show all easements on a boundary survey. He responded: “We do show them. The requirement, I guess, is the term.
I’m not sure they’re required but we do show them. He was then asked:
Q: “Did you testify in [Nouvet] that there’s no requirement that easements of record be shown on a boundary
survey?”
A: “No, not in that case.”
Plaintiff’s counsel subsequently showed Mr. Riggs the transcript of Mr. Riggs’ testimony from Nouvet and asked
him to compare the two. He answered: “I don’t believe this was referring to property boundary surveys. I believe
this [his testimony in Nouvet] was referring to a subdivision record plat, in which case there is a note on the record
plat, which I believe is highlighted here somewhere. On page 135, a note that is put on the plat that this testimony
referring to simply states, ‘The plat is not intended to show every matter affecting or restricting property ownership
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Special Appeals held that the trial court had committed no error and affirmed the judgment.196
No Petition for Certiorari was filed with the Court of Appeals.
2. Gregg Daniel Bacon, et al. v. Christine Hill, et al.
Gregg Daniel Bacon, et al. v. Christine Hill, et al., case number 272242-V in the Circuit
Court for Montgomery County, Maryland, was filed on or about June 9, 2006.197 This was the
first case to raise many of the matters at issue in our investigation, chief among them the
allegations of a conspiracy to eliminate the historical farm road from materials that were
submitted to Park and Planning during the Dellabrooke subdivision application process. Mr.
Bacon’s primary allegation was that his property was landlocked because of the denial of access
to the historical farm road, which he claimed was the only point of ingress or egress for his
property.198 Among other claims, Mr. Bacon alleged fraud and conspiracy by Park and Planning,
MHG, Mr. Brown, and Mr. Alper.199 Mr. Bacon also alleged that the southern end of the
historical farm road that ran north from Brooke Road had been blocked to prevent access to
landowners’ property north of Brooke Road and south of Dellabrooke. 200 This last allegation
stems from the actions of Christine Hill, who is a member of the Community. Ms. Hill resides at
the property adjacent to Brooke Road and the entry point from Brooke Road to the historical
farm road. Ms. Hill alleged that other members of the Community were trespassing onto her
property late at night in order to obtain access to property to the north and dump construction
and use of the property.’ It’s not, ‘intended to replace, or, replace an examination of the title or to depict or note all
matters affecting the title,’ which means that just because I failed or did not show an easement does not mean that it
does not exist or that it was in violation of anything.”
The deposition transcript continues:
Q: “And that’s, what you’re referencing here [the Nouvet testimony] is if it’s not reflected on a record plat, is that
correct?”
A: “Right. It has nothing to do with, there was no discussion of boundary per se on this thing, I don’t believe.”
Q: “And is there a different standard for reflecting easements on a boundary survey?”
A: “Not necessarily different easements (sic). Again, I refer to the fact that we do show all easements that we are
aware of or that we know that exist. We’re not saying, though, that it’s an exhaustion of the title to, and that
somebody shouldn’t do due diligence to determine whether or not they’re all shown or that there are in fact
encroachments or whatever on the property, so.”
Q: “And so does that presume that all easements that are reflected in the land records are shown on a property
boundary survey?”
A: “That we are aware of, yes. As I said before, we are not title examination or land record experts so we rely on
title companies for a complete examination of title.”
Steven J. Kanstoroom, et al. v. The Gladys B. Brigham Revocable Trust, et al., Case No. 282368-V in the Circuit
Court for Montgomery County, Maryland, Transcript of Deposition Testimony of Douglass H. Riggs, III, pp. 163,
192, 196-98 (May 6, 2009).
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Gregg Daniel Bacon v. Christine Hill, et al., Case No. 272242V in the Circuit Court for Montgomery County,
Maryland, Second Amended Complaint for Equitable Relief and Declaratory Judgment and Damages (hereinafter
“Second Amended Complaint”).
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Id. Other claims asserted in the case included slander of title, civil conspiracy, fraudulent concealment, deceit,
trespass to land, negligence, gross negligence, race-based discrimination, and civil rights violations.
200
Id. at 29-31.
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materials on such property.201 Ms. Hill therefore placed a chain across her property at the point at
which it was used to gain entry from Brooke Road to the historical farm road, blocking access to
the historical farm road near its southern terminus.202
On June 17, 2008, after a hearing on motions to dismiss Mr. Bacon’s Third Amended
Complaint, the court granted the motions and dismissed the case on all counts with prejudice. 203
The court found that Dellabrooke was approved in 2001 and that Plat 21707, which includes
Dellabrooke, was recorded the same year.204 The court found that Mr. Bacon took title to his
property in 2002.205 Therefore, the court determined that Mr. Bacon had notice at the time that he
bought his property that no road ran north from his property to Gold Mine Road. 206 The court
further noted that, taking the facts in the complaint as true, including the allegation that the
historical farm road’s northern access to Gold Mine Road was permanently terminated in
1994,207 the statute of limitations had long since expired.208
Mr. Bacon appealed, and the Court of Special Appeals remanded without affirming or
reversing, stating there was no final judgment in the case.209 Therefore, the circuit court entered a
final judgment dismissing all claims on June 15, 2010.210 The case was again appealed, and on
March 29, 2012, the Court of Special Appeals issued an opinion affirming the judgment. 211 The
Court of Special Appeals noted that in the original complaint the Plaintiff himself stated that in
2002, the farm road was in “remnants” and in need of repair.212 The court further noted that
nowhere in the complaint did Bacon ever allege use of the historical farm road to access Gold
Mine Road, but that Mr. Bacon instead relied upon the statements of other landowners in the
area.213 Mr. Bacon filed a Petition of Certiorari with the Court of Appeals of Maryland on May
15, 2012, which was denied on August 21, 2012.214
3. Robert Awkard, et al. v. Maryland-National Capital Park and Planning Comm’n, et
al. & William Rounds, et al. v. Maryland-National Capital Park and Planning
Comm’n, et al.
Robert Awkard, et al. v. Maryland-National Capital Park and Planning Comm’n, et al.,
civil case number 08-1562 in the United States District Court for the District of Maryland
201
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(“Awkard”), and William Rounds, et al. v. Maryland-National Capital Park and Planning
Comm’n, et al., case number 350954-V in the Circuit Court for Montgomery County, Maryland
(“Rounds”) are discussed together in this subsection because of their substantial similarity.
Awkard was filed in the U.S. District Court for the District of Maryland on June 16, 2008.215 Mr.
Awkard alleged various state and federal claims involving deprivation of property and violations
of constitutional and civil rights related to Dellabrooke and the historical farm road area. Counts
One, Two, and Three alleged a violation of 42 U.S.C. § 1983, and violations of 5th Amendment
Due Process and 14th Amendment Equal Protection.216 Count Four alleged a violation of 42
U.S.C. § 1985(3).217 Count Five sought a declaratory judgment that farm road was a public
road.218 Count Six sought a declaratory judgment of easement by prescription over Ms. Hill’s
property.219 Count Seven sought a declaratory judgment of easement implied by grant over
portions of farm road.220 Count Eight sought a declaratory judgment of easement implied by
necessity over portions of farm road.221 Count Nine sought a declaratory judgment of easement
implied by subdivision over farm road.222 Count Ten sought a declaratory judgment of easement
implied by grant over a ten-foot right of way.223 Count Eleven sought a declaratory judgment of
easement implied by subdivision over a ten-foot right of way.224 Count Twelve sought a
declaratory judgment of easement by necessity over a ten-foot right of way.225 Count Thirteen
sought a declaratory judgment of easement by prescription over a ten-foot right of way.226 Count
Fourteen alleged a violation of plaintiffs’ due process rights under Article Twenty-Four of the
Maryland Constitution.227 Finally, Count Fifteen alleged slander of title (injurious falsehood).228
On July 15, 2011, the federal claims were dismissed with prejudice because the plaintiffs had not
shown that post-deprivation remedies were inadequate or had not been pursued.229 The court
declined to exercise jurisdiction over the remaining state claims and dismissed them without
prejudice.230 Approximately one month later the state claims were refiled in the Circuit Court for
Montgomery County, Maryland in Rounds.
William Rounds, et al. v. Maryland-National Capital Park and Planning Commission, et
al., case number 350954-V in the Circuit Court for Montgomery County, Maryland, was filed on
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or about August 11, 2011.231 The allegations in Rounds involve many of the same issues as the
prior cases: constitutional damages for failure to issue addresses, the existence of a farm road,
and conspiracy to eliminate the farm road. Counts One through Four involved Park and Planning.
Count One alleged substantive due process violations.232 Count Two alleged procedural due
process violations.233 Count Three alleged a regulatory taking.234 Count Four sought a
declaratory judgment that Park and Planning exceeded its authority. 235 Counts Five through
Eleven included all defendants and sought declaratory judgments that the plaintiffs had an
easement to use the farm road and a ten-foot right of way.236 Counts Twelve and Thirteen
involved Park and Planning, MHG, Mr. Riggs, Mr. Brown, and the Areys.237 Count Thirteen
alleged wrongful interference, and Count Fourteen alleged slander of title.238
The circuit court dismissed Counts One through Four with prejudice for lack of proper
notice. Park and Planning argued that the Local Government Tort Claims Act 240 (“LGTCA”)
applied to state constitutional torts, and that the plaintiffs never provided notice to anyone in
authority who worked at Park and Planning. The circuit court agreed that notice was not properly
provided and that the plaintiffs did not show good cause to excuse compliance with the
LGTCA’s notice requirements.241
239

The court also dismissed Counts Five through Eleven. These Counts sought a declaratory
judgment that Mr. Rounds and the other plaintiffs had an easement to use the farm road and a
ten-foot right of way without prejudice for failure to join necessary parties.242 The court
dismissed Counts Twelve and Thirteen, the wrongful interference and slander of title counts,
with prejudice for failing to comply with the statute of limitations.243 The court found that the
statute of limitations accrual date was sometime in or before 2003, and suit was not filed until
2008.244 The court also dismissed the wrongful interference and slander of title counts with
prejudice as to MHG and Mr. Riggs because they did not owe a duty to the plaintiffs.245 The
court dismissed conspiracy claims on the grounds of failure to file within the statute of
limitations. The case was appealed to the Court of Special Appeals of Maryland. On September
9, 2013, the Court of Special Appeals affirmed the case in full, finding that the circuit court did
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not err in dismissing any of the claims.246 On October 24, 2013, Mr. Rounds filed a Petition for
Certiorari to the Court of Appeals.247 That Petition is currently pending.
Notably, during the pendency of the appeal, Park and Planning approved a request to
provide Brooke Road addresses to many of the landlocked property owners north of Brooke
Road and west of Chandlee Mill Road, one of the main issues in Rounds. 248 In addition, the
Montgomery County Departments of Transportation, Permitting Services, and Environmental
Protection, as well as the Office of the County Attorney, have been asked by County Executive
Isiah Leggett to take a preliminary look at the historical farm road in order to investigate the
concerns and complaints raised about access.249 Specifically, the County is trying to gain access,
through a Temporary Right of Entry Agreement, to the affected properties in the area “to
understand the current alignment of Farm Road so that its legal status can be determined.”250
Assuming feasibility, there is a possibility of public dedication accomplished through common
law251 or statute.252

246

See generally id. (declining to reach the issue of whether MHG and Mr. Riggs owed a duty to the appellants
because the Court affirmed the decision on the grounds that the claims were time-barred).
247
William Rounds, et al. v. Maryland-National Capital Park and Planning Comm’n, et al., No. 481, Sept. Term
2013 (Oct. 24, 2013).
248
Park and Planning legal counsel were able to use affidavits submitted by owners of a number of properties along
the historical farm road to find that members of the Community obtained legal access to Brooke Road, which
enabled Park and Planning to assign Brooke Road addresses to members of the Community. An impetus for this
resolution came from the efforts of many people, including Community members, the Legislative Black Caucus of
Maryland, its Chair, Aisha Braveboy, Esq., Steve Kanstoroom, the news media, and staff and officials at Park and
Planning.
249
Ramona Bell-Pearson Investigatory Interview Notes (November 7, 2013); Edgar Gonzalez Investigatory
Interview Notes (Nov. 21, 2013).
250
Letter from Ramona Bell-Pearson to Property Owners dated October 29, 2013.
251
See Washington Land Co. v. Potomac Ridge Dev. Corp., 767 A.2d 891 (Md. 2001).
252
Montgomery County Code § 49-6.
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II.

Part One
A.

Part One Allegations

Beginning in approximately 2006,253 the primary allegations at issue in this investigation
were raised by certain members of the Community. 254 The Community is located to the southeast
and to the east of Dellabrooke, north of Brooke Road and west of Chandlee Mill Road.255 The
allegations addressed in this Report were gleaned from the public litigation over the Dellabrooke
area and the historical farm road, as well as interviews that we conducted256 and documents that
we reviewed during our investigation.257 The foundational claim for many of the allegations is
that the historical farm road extended from Brooke Road, which is located to the south of
Dellabrooke, to Gold Mine Road, which is located to the north of Dellabrooke, and traversed a
part of the land on which Dellabrooke was built.258 The claim is that, after traversing the
Dellabrooke property, the historical farm road joined with the driveway that formerly serviced
the Historic House259 and its outbuildings and exited onto Gold Mine Road, thereby providing
the Community with access to Gold Mine Road.260 Thus, the allegation is that the approval and
253

Although William Nouvet filed his lawsuit in 2004, that lawsuit was not directly related to Dellabrooke. Rather,
as summarized above in this Report, Mr. Nouvet alleged that the Category I conservation easement on Paul Arey’s
property next to the Dellabrooke subdivision interfered with his right of way. Mr. Nouvet also attempted to
introduce theories at the trial of his case regarding the historical farm road. However, the trial judge denied such
attempts because they were made too late. The core allegations relevant to this investigation were first made in
Bacon, et al. v. Christine Hill, et al., case number 272242-V in the Circuit Court for Montgomery County,
Maryland, which was filed on or about June 9, 2006.
254
The Community, as used in this Report, consists of the owners of property located to the southeast and to the east
of Dellabrooke, near Brooke Road and Chandlee Mill Road. In the 19th century, the Quakers were the primary
property owners in the area near Dellabrooke, and many of the Quakers were sympathetic to the plight of freed
African-American slaves. Therefore, after the Civil War, some freed slaves were provided property in the
Dellabrooke area. Some members of the Community are descendants of freed slaves. See Rounds Compl.,
Introduction.
255
O’Connell & Lawrence, Inc., Sandy Spring Farm Road & Right of Way (“O’Connell & Lawrence Drawing”)
(Aug. 15, 2007) (depicting the parcels of certain members of the Community shaded in blue). Certain individuals
who were involved in the lawsuits referenced in this investigation are located to the east of Dellabrooke and farther
to the north than the other members of the Community, near the northern portion of Chandlee Mill Road. Id.
(showing these parcels shaded in yellow and Parcel P403 shaded in blue).
256
We attempted to contact Thomas Dagley, the former Inspector General of Montgomery County, on several
occasions in conjunction with our investigation. It is our understanding that Mr. Dagley performed some initial
investigative work on the allegations at issue. However, Mr. Dagley did not return our calls, and we were not able to
interview Mr. Dagley for this Report.
257
Many of the allegations were expressed by Steve Kanstoroom. His allegations were stated on his website,
www.savesandyspring.org, the documents contained on such website, and in the many interviews that we conducted
with him. Some of his allegations required substantiating evidence. We made extensive efforts to obtain these
materials from Mr. Kanstoroom. However, as of the date that we submitted this Report to the Planning Board, Mr.
Kanstoroom has declined to provide certain materials that he referenced in his interviews with us.
258
O’Connell & Lawrence Drawing (purporting to depict the historical farm road crossing over the Dellabrooke
property); Rounds Compl., ¶¶ 45-46 (alleging that Warren Brown developed the area around the historical farm road
in the 1990s and 2000s, and that such development efforts “eliminated the northern access to Farm Road from
Goldmine Road”).
259
Jefferson Lawrence Investigatory Interview Notes (Aug. 16, 2013) (although Mr. Lawrence does not believe that
the historical farm road traversed the lots on which the Dellabrooke homes were built, he does believe that the
historical farm road connected with the driveway to the historic site, which driveway exited to Gold Mine Road).
260
Jefferson Lawrence Investigatory Interview Notes (Aug. 16, 2013).
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construction of Dellabrooke, and the imposition of the related 69.3 acre Category I conservation
easement, violated the rights of those who used the historical farm road to travel between Brooke
Road and Gold Mine Road.
In sum, the allegations related to Part One of our investigation are as follows:
(1)

That the approval and construction of Dellabrooke, and the imposition of the
Category I conservation easement, eliminated the northern part of the historical
farm road that previously served the Community and provided it with access to
Gold Mine Road.261

(2)

That MHG intentionally and improperly omitted reference to the historical farm
road in plans, surveys, and other submissions to Park and Planning, and that Park
and Planning, either intentionally or negligently, failed to correct MHG’s
omissions.262 It is also alleged that the historical farm road was a public road that
was removed from government maps during the regulatory approval process for
Dellabrooke.

(3)

That an attorney for Warren Brown, Richard Alper, altered a deed that described
the Dellabrooke property in order to exclude mention or reference of the historical
farm road, thereby attempting to remove the road’s existence from the official
record.263

(4)

That MHG improperly omitted references to the historical farm road in its
preparation of the legal description appended to the deed created by Warren
Brown’s attorney.264

(5)

That the 69.3 acre Category I conservation easement, which divides the
Community from Dellabrooke, was imposed as a racial or socioeconomic barrier
between the substantially affluent, white property owners of the Dellabrooke
subdivision and the largely less affluent, African-American property owners of
the Community.265

(6)

That the Category I conservation easement is legally invalid because it was not
properly granted or recorded under Maryland law.266

261

Rounds Compl., ¶¶ 45-46.
Id., ¶¶ 51-56.
263
Gregg Daniel Bacon v. Christine Hill, et al., Case No. 272242V in the Circuit Court for Montgomery County,
Maryland, Second Amended Complaint for Equitable Relief and Declaratory Judgment and Damages, ¶ 13
(hereinafter, “Bacon Compl.”).
264
Id., ¶ 71, n.31.
265
Rounds Compl., ¶ 49; Bacon Compl., ¶ 51.
266
Rounds Compl., ¶ 47; Bacon Compl., ¶ 57. There is also an allegation that Park and Planning accepted plans
from an unlicensed engineer, M. Lee Sutherland. Our investigation did not uncover information suggesting that Mr.
Sutherland was involved in Dellabrooke or the historical farm road.
262
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Although some members of the Community raised these allegations, the Community was
not united. In total, there have been four lawsuits filed that relate to Dellabrooke or the historical
farm road area.267 Certain members of the Community have alternatively been plaintiffs and
named defendants in these lawsuits.268 While some members of the Community have advocated
for the recognition of the historical farm road,269 other Community members have either refused
to recognize the road or denied that there was any legal entitlement to the use of any road
because its proposed location traversed privately owned land.270
In fact, the allegations over termination of access to a public road by certain members of
the Community appear to stem from the actions of Christine Hill, who is a member of the
Community.271 Ms. Hill resides at the property adjacent to Brooke Road and the entry point from
Brooke Road to the historical farm road.272 After the build up of the southern portion of the
historical farm road that occurred in the 2000s,273 Ms. Hill alleged that other members of the
Community were trespassing onto her property late at night in order to obtain access to property
to the north so that they could dump construction materials on such property.274 Ms. Hill alleged
that the trespassing disturbed her because the trucks were driving on her property within close
proximity to her house.275 Ms. Hill therefore placed a chain across the part of her property that
was being used as the entry point from Brooke Road to the historical farm road, blocking access
to the historical farm road near its southern terminus.276 In sum, based on Ms. Hill’s allegations
and the divisive litigation regarding the issue, it is clear that there was actual and substantial
267

See William Nouvet v. Paul Arey, et al., Case No. 255120V in the Circuit Court for Montgomery County,
Maryland; Gregg Daniel Bacon v. Christine Hill, et al., Case No. 272242V in the Circuit Court for Montgomery
County, Maryland; Robert Awkard, et al. v. Maryland-National Capital Park and Planning Comm’n, et al., No. 081562, 2011 WL 1466525 (D. Md. 2011); William Rounds, et al. v. Maryland-National Capital Park and Planning
Comm’n, et al., Case No. 350954-V in the Circuit Court for Montgomery County, Maryland.
268
For example, William Rounds was named as a defendant in the Bacon lawsuit, although Mr. Rounds was a
plaintiff in the Rounds lawsuit. Although Christine Hill owns property in the Community, she has not joined the
lawsuits as a plaintiff and has disputed the notion that there is a farm road. Please see a chart of the litigation parties
attached to this Report as Attachment C.
269
E.g., William Rounds and Gregg Bacon.
270
E.g., Christine Hill. The area encompassed by the historical farm road is included in the deeds of property
owners.
271
Paul Arey Investigatory Interview Notes (July 15, 2013) (noting that Christine Hill put a chain across the road
because there was dumping on the property near her house and that Ms. Hill testified regarding the debris in court).
272
See Brooke Road Address Map, M-NCPPC, Montgomery County Planning Department (July 9, 2013) (map
prepared by the Information Counter staff at Park and Planning in order to allocate addresses to properties in the
historical farm road area, after access issues were resolved to Park and Planning’s satisfaction). This map notes that
Christine Hill’s property is located on parcel P411, which is adjacent to Brooke Road and the historical farm road
area, and has an address of 18528 Brooke Road.
273
William Rounds Investigatory Interview Notes (Oct. 24, 2013) (stating that he invested $17,000 in the 2000s to
build up the southernmost 518 feet of the road, which is to the south of the Dellabrooke area). In an affidavit, Gregg
Bacon stated that in “approximately 1995” he worked with others to improve the road. Gregg Daniel Bacon v.
Christine Hill, et al., Case No. 272242V in the Circuit Court for Montgomery County, Maryland, Second Amended
Complaint, Affidavit of Gregg Daniel Bacon, ¶ 9 (Exhibit 11) (Sept. 14, 2007). In either event, the work was to the
south of the Dellabrooke area and did not take place in an area that related to the approval of Dellabrooke or the
conservation easement.
274
Paul Arey Investigatory Interview Notes (July 15, 2013).
275
Patrick McKeever, Esq., Miller, Miller & Canby, Chartered, Counsel to Christine Hill, Investigatory Interview
Notes (July 11, 2013).
276
Paul Arey Investigatory Interview Notes (July 15, 2013).
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disagreement among members of the Community as to the existence and legal right to use of the
historical farm road.
Moreover, the location of the historical farm road, the dates surrounding the
Community’s alleged use of the historical farm road, the manner and circumstances of the
Community’s alleged use, and the extent to which the historical farm road still existed in the late
1990s at the time of the Dellabrooke subdivision application are not clear based on the
allegations. Certain allegations claim that the historical farm road traversed the Dellabrooke
property and related Category I conservation easement.277 Other allegations indicate that the
historical farm road stopped south of Dellabrooke and traveled east to connect with Chandlee
Mill Road.278 Certain allegations indicate that the historical farm road was a viable road 279 that
was used by the Community until construction of Dellabrooke began and that the Community’s
access was not terminated until that point in time.280 Other allegations indicate that the
Community used the historical farm road with some regularity through approximately the 1950s
for purposes such as horse and automobile travel, but concede that such use stopped several
decades ago and that, by the 1990s, the historical farm road was in disrepair,281 difficult to locate
visually, overgrown with vegetation, and not in active use.282 These allegations focus on the fact
that the historical farm road existed as a viable road at a time in the past and was used by
members of the Community during such time.
In explanation of the manner in which the historical farm road was eliminated by the
approval and construction of the Dellabrooke subdivision, the claim is that MHG intentionally
and improperly omitted reference to the historical farm road in plans and other submissions to
Park and Planning.283 There have also been allegations that this road was a public road that was
eliminated from government maps. According to proponents of this allegation, Park and
Planning, either intentionally or negligently, failed to correct the plans and other submissions
that were provided to it by MHG on behalf of Winchester or otherwise failed to note the
existence of the historical farm road during the subdivision approval process. 284 It is further
alleged that an attorney for Warren Brown, Richard Alper, altered the deed that described the
Dellabrooke area property in order to exclude mention or reference of the historical farm road,
277

O’Connell & Lawrence Drawing (purporting to depict the historical farm road crossing over the Dellabrooke
property); Rounds Compl., ¶¶ 45-46 (alleging that Warren Brown developed the area around the historical farm road
in the 1990s and 2000s, and that such development efforts “eliminated the northern access to Farm Road from
Goldmine Road”).
278
Analytical Surveys, Inc., Montgomery County Topographic Map (1996), as modified (the map was prepared by
Analytical Surveys, Inc. under contract from Park and Planning, and the labeling depicting the “Farm Road” is
consistent with other modifications to documents posted to SaveSandySpring.org) (showing the purported farm road
traveling east away from Dellabrooke and toward Chandlee Mill Road).
279
There have never been any allegations that the road was more substantial than one lane.
280
Rounds Compl., ¶¶ 45-46.
281
There was information that a fence was placed across the area, together with “No Trespassing” signs.
282
Robert Awkard, et al. v. Maryland National Capital Park and Planning Comm’n, et al., Civ. No. 08-1562 (D.
Md.), Affidavit of Robert Awkard (Aug. 15, 2008); William Nouvet v. Paul Arey, et al., Case No. 255120-V in the
Circuit Court for Montgomery County, Maryland, Testimony of William Rounds, pp. 184-93 (Sept. 5, 2007);
William Rounds Investigatory Interview Notes (Oct. 24, 2013) (noting that the historical farm road was a “horse and
buggy” road that did not last long once car travel began on the road).
283
Rounds Compl., ¶¶ 51-56.
284
Id., ¶ 63.
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thereby attempting to remove the road’s existence from the official record.285 Thus, proponents
of the allegations claim that through these measures, the historical farm road was concealed or
ignored during the Dellabrooke subdivision application and approval process, and then was built
over during construction.
Additionally, it is alleged that the 69.3 acre Category I conservation easement, which in
large part is positioned between the Community and Dellabrooke, was imposed as a racial or
socioeconomic barrier between property owners of Dellabrooke and the property owners of the
Community.286 The second allegation regarding the conservation easement is that it is legally
invalid because it was not properly granted or recorded under Maryland law.287 If the easement is
valid, it would preclude all construction or development within the easement area.288 Based on
the allegation that the easement is invalid, the claim is that the owner of the property289 could
develop the 69.3 acre property and reap substantial profits based on such development.290
In sum, certain members of the Community allege that, through the combination of the
alleged acts or omissions of Warren Brown, his attorney, and MHG,291 the approval of
Dellabrooke was based on a conspiracy to commit fraudulent acts, and the subsequent execution
of those fraudulent acts, with either intentional or negligent complicity from Park and Planning
officials.
B.

Part One Conclusion: There Was No Improper Conduct or Undue Influence in the
Planning Board’s Approval of Dellabrooke or the Related Category I
Conservation Easement.

Our charge in Part One of this investigation was to examine allegations that there was
improper conduct or undue influence involved in the Planning Board’s approval of Dellabrooke.
Our investigation did not find evidence of any improper conduct or undue influence. Rather, our
investigation made the following determinations:
(1)

The approval and construction of Dellabrooke, and the imposition of the related
Category I conservation easement, did not eliminate the northern part of the
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Bacon Compl., ¶ 13.
Rounds Compl., ¶ 49; Bacon Compl., ¶ 51.
287
Rounds Compl., ¶ 47; Bacon Compl., ¶ 57.
288
Types of Conservation Easements, MONTGOMERYPLANNING.ORG (last visited Nov. 13, 2013), http://www.
montgomeryplanning.org/ environment/forest/easements/easement_types.shtm.
289
The owner of the Historic House and the land subject to the conservation easement is Paul Arey. Mr. Arey and
his wife bought the property from Warren Brown in November 2003, well after the Dellabrooke subdivision was
approved.
290
Rounds Compl., ¶¶ 57-62; Steve Kanstoroom Investigatory Interview Notes (July 1, 2013) (asserting that
millions of dollars could be at stake if development of the conservation easement property was allowed).
291
Additionally, Paul Arey is implicated in the allegations, although he and his wife did not purchase the property
subject to the conservation easement until November 2003. Moreover, while there has been an allegation that the
financing was suspect, our investigation did not find any merit to this claim, as we determined that Mr. Arey and his
wife purchased the property from Mr. Brown by means of an arm’s length purchase money mortgage financed by
Mr. Brown. Mr. Brown was forced to extend the note because Mr. Arey could not obtain other financing due to the
litigation that arose. The loan with Mr. Brown is now paid.
286
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historical farm road that previously served the Community and provided it with
access to Gold Mine Road.
(2)

MHG did not intentionally and improperly omit reference to the historical farm
road in plans, surveys, and other submissions to Park and Planning, and Park and
Planning therefore did not fail to correct MHG’s alleged omissions. The historical
farm road was never a public road and was not eliminated from government maps
during the regulatory approval process for Dellabrooke.

(3)

Richard Alper, Warren Brown’s former attorney, did not draft the property
description that described parts of the Dellabrooke subdivision area property;
rather, Mr. Alper obtained the description of the property appended to the deed
from surveyors at the time of the conveyance from the Kahn Trust to Mr. Brown.

(4)

The description attached to the deed was prepared using modern surveying
equipment instead of relying on natural or historical markers that had little or no
visible appearance.

(5)

The 69.3 acre Category I conservation easement was not imposed as a racial or
socioeconomic barrier between the property owners of the homes in Dellabrooke
and the property owners of the Community.

(6)

The conservation easement is legally valid and was properly granted and recorded
under Maryland law.

In the sections below, we will explain the information and facts on which the conclusions
set forth above are based.
1.

The Approval and Construction of Dellabrooke, and the Related Category I
Conservation Easement, Did Not Eliminate the Northern Part of the
Historical Farm Road That Previously Served the Community and Provided
It with Access to Gold Mine Road.

Our conclusion is that at the time that Dellabrooke was approved and constructed, and the
related Category I conservation easement was imposed, the historical farm road did not traverse
the Dellabrooke property and provide the Community with a connection to Gold Mine Road.292
Therefore, the Planning Board’s approval of Dellabrooke and the related conservation
easement293 did not eliminate the Community’s northern access to Gold Mine Road. This
292

No witness with whom we spoke, no testimony, no affidavits, no maps, surveys, plats, or aerial views established
that there was a road that originated at Brooke Road and traversed the Dellabrooke subdivision property at the time
of application, approval, or construction of Dellabrooke. The only recent drawing that showed such possibility was
prepared by O’Connell & Lawrence, Inc. That drawing is explained later in this Report.
293
A notable feature surrounding the Category I conservation easement property is that what has been described as a
“knife like” portion of property extends north from the southern boundary of the easement property. This “knife
like” portion is excluded from the conservation easement property. It is unclear who owns this property, as it was
not conveyed to Nathan J. Kahn through the Gilpin deed or included within Mr. Kahn’s acquisition of separate
property.
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conclusion is supported by the overwhelming weight of the information that we examined and
collected during our investigation. The information includes United States Geological Survey
maps, tax maps, plans, surveys, Park and Planning file materials,294 sworn witness statements in
relevant litigation, interviews conducted during our investigation, and evaluation of the
information relied upon by the members of the Community and their advocates who made the
allegations that precipitated this investigation.
Based on this information, it is clear that, at one time, there was a non-public historical
farm road that extended north from Brooke Road and traversed the general area near Dellabrooke
before exiting to Gold Mine Road. It is also clear that, in the 2000s, there was a gravel build up
performed on the southern portion of the historical farm road, to the south of Dellabrooke and
the Category I conservation easement. The fact that a non-public historical farm road existed at
one time in the general area of the present-day Dellabrooke and the Community is evidenced by
United States Geological Survey maps from the early 1900s, an 1895 survey,295 real estate
atlases from the early 1900s,296 tax maps, and affidavits and testimony from members of the
Community. However, the objective of Part One of our investigation was to determine whether
there was improper conduct or undue influence by Park and Planning officials or third parties
during the regulatory approval process for Dellabrooke and the related conservation easement.
That process began in the 1990s. The earliest materials used in the approved Dellabrooke
subdivision application were generated in 1996.297 Therefore, the relevant inquiry is whether the
historical farm road traversed the Dellabrooke area and provided the Community with northern
access to Gold Mine Road in the mid to late 1990s, not whether the historical farm road existed
at some point in the earlier part of the 20th century. Similarly, the fact that there was build up of
the southern portion of the historical farm road, to the south of the Dellabrooke area, in the 2000s
cannot substantiate any improper conduct in the regulatory approval process for Dellabrooke.
The new construction occurred after Dellabrooke was approved 298 and did not pertain to the
property at issue in the Dellabrooke subdivision application. The information set forth below
establishes clearly that, at the time of the application, approval, and construction of Dellabrooke,
there was no historical farm road that traversed the Dellabrooke area property and provided
access to Gold Mine Road.299
294

Prior to our investigation, Park and Planning had posted the Dellabrooke materials on its website. During our
investigation, additional Dellabrooke files and materials were located and these files are being made available on the
website. Based upon a review by Park and Planning counsel Carol Rubin and Planning Supervisor Cathy Conlon the
file that we reconstituted during our investigation substantially represents the entire Dellabrooke record. In addition
to materials that Park and Planning was able to locate during our investigation, we reviewed the private files of
MHG, Winchester, Warren Brown, and Paul Arey. We were able to review a massive amount of information for our
investigation, including information, such as these private files, that would not typically be available to the public.
295
C.J. Maddox Jr., Plat of Clarence L. Gilpins [sic] Land Containing 202 Acres (Oct. 1895).
296
E.g., Edward H. Deets & Charles J. Maddox, Real Estate Atlas of Montgomery County Maryland (1916) (as
posted to SaveSandySpring.org website) (showing the historical farm road traveling from Brooke Road to Gold
Mine Road).
297
In 1996, during a previous attempt to develop the Dellabrooke property, MHG prepared a Natural Resource
Inventory/Forest Stand Delineation for Warren Brown, which was later recertified for use in the Dellabrooke
application. Katherine Nelson Investigatory Interview Notes (Sept. 17, 2013).
298
According to Gregg Bacon’s affidavit, improvements to the road may have begun in as early as 1995. However,
in any event, the area of the road that was improved was not relevant to the approval of Dellabrooke or the
conservation easement because it was outside of those areas.
299
To the extent that members of the Community allege that the historical farm road existed near the time of the
approval and construction of Dellabrooke, and traversed the Dellabrooke subdivision area property at that time,
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a.

United States Geological Survey Maps

United States Geological Survey (“USGS”)300 topographical maps from 1908301 and
1923 depict a road that traverses the property from Brooke Road to Gold Mine Road through
the general area of Dellabrooke. However, after 1923, the next sequential United States
Geological Survey topographical map that we located, which was from 1944, does not depict a
road that traverses the property from Brooke Road to Gold Mine Road through the area of
Dellabrooke.303 Rather, the 1944 map depicts either separate roads or driveways servicing
Brooke Road at the southern end of the area and Gold Mine Road at the northern end of the area,
with a large gap in between.304 Based on this 1944 map, the driveway that serviced the Historic
House and exited onto Gold Mine Road at the northern end of the subject property no longer
provided access to the Community at the southern end of the subject property at that time.
Moreover, we also examined USGS maps of the area from 1950, 1971, and 1988.305 None of
these maps depicts a continuous road running from Brooke Road to Gold Mine Road across the
vicinity of the Dellabrooke property. Rather, these maps are all consistent with the conclusion
that the historical farm road did not traverse the Dellabrooke area property at the time of
application, approval, and construction of Dellabrooke and the imposition of the related
conservation easement.
302

Roger Barlow, USGS Geospatial Liaison for the Northeast Region, DC, DE, MD, NJ,
and Chesapeake Bay, provided information to us during the investigation regarding the USGS
maps, including the method by which the maps were produced.306 USGS maps were formerly
created through topography surveyors who performed field checks, which means that a surveyor
conducted an on-the-ground site visit to obtain the information used in creating the map of the
area.307 As indicated by the USGS maps that we examined, the last field check of the area
occurred in 1945 and, as noted, the 1945 USGS map does not depict the historical farm road
traversing the Dellabrooke area.308 After 1945, aerial photographs were used to assist in updating
based on Park and Planning’s “Address and Subdivision Book,” our investigation determined that this allegation is
without merit. See Rounds Compl., ¶ 33(f). As an initial matter, Park and Planning has no such “Address and
Subdivision” book. Keiona Clark Investigatory Interview Notes (Sept. 17, 2013). The material that the Community
members are referring to is the Park and Planning Information Counter’s informal workbook. Id. As explained later
in this Report, the informal workbook is a resource for Park and Planning staff to use in their day-to-day work.
Although members of the Community apparently observed a “pasted” document in the informal workbook that
allegedly depicted the historical farm road in approximately 2007, Rounds Compl., ¶ 33(f), that has no bearing on
whether Park and Planning officially depicted or recognized the historical farm road. Indeed, it is likely that the
material was added after the allegations arose. Keiona Clark Investigatory Interview Notes (Sept. 17, 2013).
300
Since converting the maps to digital format, they are now called U.S. topographical maps. Roger Barlow
Investigatory Interview Notes (Nov. 26, 2013).
301
United States Geological Survey Map, Sandy Spring, Maryland area (Mar. 1908 ed.) (reprinted 1911).
302
United States Geological Survey Map, MD-VA Rockville (1923 ed.) (depicting the Sandy Spring, Maryland
area).
303
United States Geological Survey Map, Rockville, MD.–VA. (1944) (depicting the Sandy Spring, Maryland area).
304
Id.
305
United States Geological Survey Map, Sandy Spring, Md. (1950); United States Geological Survey Map, Sandy
Spring, Md. (1945 ed., photorevised 1971); United States Geological Survey Map, Sandy Spring, Md. (1988).
306
Roger Barlow Investigatory Interview Notes (Nov. 26, 2013).
307
This information is based on information from Mr. Barlow and the legends included on the United States
Geological Survey maps.
308
United States Geological Survey Map, Rockville, MD.–VA. (1944) (depicting the Sandy Spring, Maryland area).
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the maps. Aerial photography has become the main source for compiling land surface change
since the late 1960s.309
Although the USGS maps are not dispositive of the issue,310 they do provide important,
objective, and substantial evidence. In 1923, after a field check survey, the historical farm road
was depicted on the USGS map for the area. In 1944 and 1945, after field check surveys, the
historical farm road was not depicted on the maps for the area. Further, after later aerial surveys
of the area were conducted, the 1950, 1971, and 1988 USGS maps for the area do not depict the
road that formerly traversed the Dellabrooke area property. This map-based evidence from the
USGS is consistent with the conclusion that the historical farm road existed as a viable road that
connected Brooke Road with Gold Mine Road in the earlier part of the 20th century, but ceased
to exist as such a road in the latter part of the 20th century.
b.

Tax maps

The primary historical piece of information that is relied upon by proponents of the
allegations is the 1966 tax map.311 As an initial matter, tax maps are generally not reliable as
legal depictions of property.312 Tax maps are not legally binding documents and establish no
legal rights.313 Moreover, the primary purpose of the depiction of roads on tax maps is to notify
tax assessors of the various means by which they are able to travel to properties for the purpose
of tax assessment.314 The tax map cited by those alleging that the historical farm road traversed
the Dellabrooke area was dated 1966, more than thirty years before the Dellabrooke subdivision
was created. Moreover, although the 1966 tax map, relied upon as support by many of the
plaintiffs in their lawsuits, depicts a road that traverses the property from Brooke Road to Gold
Mine Road, since 1969, no tax map has depicted such a road.315
The first tax maps in Maryland were produced in the late 1950s or early 1960s.316
Originally drawn on linen, they were produced using deeds and plats to identify property
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boundaries, as well as USGS maps to match features to property boundaries. 317 In 1972, the
maps were manually redrafted and re-gridded, using new deed research.318 The 1972 tax map
does not depict a road that connects between Brooke Road and Gold Mine Road through the
Dellabrooke area property.319 Rather, it depicts a possible driveway running a short distance
north from Brooke Road.320 The depiction of the possible driveway on the tax map for the area
remained the same until 1978, when it no longer appeared.321 Beginning in 1978, no driveway or
road has appeared on tax maps for the area.322 In fact, since 1978, the tax map for the area has
remained largely unchanged, with only minor parcel edits during the last thirty-five years.323
According to Jim Cannistra, the Director of Data Planning Services for the Maryland Department
of Planning, the agency in charge of tax maps since 1997, the tax maps on which the road
appeared in 1966 and 1969 were revised in these later iterations as a result of further deed
research or based on photographs of the area.324
The Maryland tax maps for the properties in question, with commentary from the
Maryland Department of Planning, are depicted on the following pages.
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Therefore, even crediting the reliability of the 1966 tax map and assuming that the
historical farm road traversed the property from Brooke Road to Gold Mine Road in 1966, for
more than thirty years, iterations of the tax map for the area do not depict the historical farm road
and therefore support that it did not continue to exist. Again, the issue is not whether there was a
road that provided the Community with access to Gold Mine Road in 1966; the issue is whether
there was a road that provided the Community with access to Gold Mine Road in the late 1990s,
such that negligence or wrongdoing by Park and Planning or third parties is suggested by the
failure to account for the road during the process of subdivision. In light of the evolution of the
tax maps discussed above, the 1966 tax map does not support that there was such a road in the
1990s.
c.

The O’Connell & Lawrence Drawing

Proponents of the allegations have placed substantial reliance on a drawing by O’Connell
& Lawrence, Inc.325 (“O’Connell & Lawrence Drawing”) that was created on August 15, 2007,
for use in the litigation regarding the Dellabrooke area and historical farm road.326 The
O’Connell & Lawrence Drawing’s location of the historical farm road is based largely on the
1966 tax map.327 However, while the O’Connell & Lawrence Drawing was prepared in 2007, it
does not reference, incorporate data from, or account for the many tax maps and other surveys
and renderings of the Dellabrooke area that were published after 1966. As discussed above, no
USGS topographical map since 1944 or tax map since 1969 has depicted a road that traverses the
Dellabrooke area property between Brooke Road and Gold Mine Road. Because the O’Connell
& Lawrence Drawing’s location of the historical farm road is based largely on a tax map
published in 1966, which map was redrawn and replaced by more recent tax maps of the same
area, the O’Connell & Lawrence Drawing does not support that the historical farm road traversed
Dellabrooke area property and provided the Community with access to Gold Mine Road in the
1990s.328
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Further, Jefferson Lawrence, a principal of O’Connell & Lawrence, Inc., candidly
explained to us in an interview that the location of the historical farm road on the O’Connell &
Lawrence Drawing was intended only to be an estimate of the road’s location.329 Moreover,
during the interview, he stated that he did not have any personal involvement in the location of
the historical farm road on the O’Connell & Lawrence Drawing and, furthermore, that the person
from his office who was responsible for the road’s location on the drawing was estimating its
location from the 1966 tax map and not from any actual physical location of it.330 Finally, Mr.
Lawrence stated to us that, in his professional opinion, the historical farm road was located
substantially to the east of its location on the O’Connell & Lawrence Drawing. 331 Based on this
opinion from Mr. Lawrence, the historical farm road did not traverse any part of the Dellabrooke
property. Rather, Mr. Lawrence believes that the historical farm road existed at one time; that it
generally tracked the path of a southern tributary to the James Creek to the southeast of
Dellabrooke; and that the historical farm road joined the driveway that serviced the Historic
House in the area near the Historic House’s barn or pond to the northeast of Dellabrooke. 332
Although Mr. Lawrence’s proposed location of the historical farm road, in connecting with the
Historic House driveway by the pond area, would traverse part of the Category I conservation
easement property, he did not have information outside of the 1966 tax map regarding when such
a road was in existence.333
d.

Third-Party Information

During our investigation we also located a 1980 boundary survey from VIKA, Inc.
(“VIKA”), an engineering and surveying firm engaged by Warren Brown to perform work on the
Dellabrooke area before Mr. Brown hired MHG. In 1980, VIKA prepared a boundary survey of
Mr. Brown’s property that included the Dellabrooke area and depicted roads and other paths on
his property.334 This VIKA boundary survey does not depict a road that traverses the property
from Brooke Road to Gold Mine Road through the Dellabrooke area.
We also located a detailed environmental site assessment of the Dellabrooke area
prepared by Geo-Technology Associates, Inc. (“GTA”), a geotechnical and environmental
consulting firm located in Bel Air, Maryland.335 GTA prepared this environmental site
assessment (“GTA Assessment”) for Winchester in March 1999. It provides extensive detail
about the Dellabrooke area property. However, in the GTA Assessment, there is no mention of a
road in the manner claimed by the allegations or as depicted by the O’Connell & Lawrence
Drawing. The GTA Assessment notes the existence of a gravel drive that extended southward
from Gold Mine Road, by which GTA personnel accessed the site and observed the Historic
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House and its outbuildings.336 The GTA Assessment makes detailed observations regarding the
area by the James Creek at the eastern and southeastern portion of the site. This is the area in
which the historical farm road is alleged to have existed in the 1990s. However, the GTA
Assessment does not reference any road in this area. Rather, it notes only “[a] large amount of
scattered surficial debris, which included scrap metal, tires, and common household garbage”
and “a pile of used tires and an area which contained countless numbers of partially buried glass
bottles near the southeastern portion of the site.”337 Given the fact that the GTA Assessment
describes the area in which the historical farm road is alleged to have existed in detail, but does
not reference any road in that area, it supports this Report’s conclusion that the historical farm
road that formerly traversed the Dellabrooke area property in the earlier part of the 20th century
had ceased to exist.
e.

Witness Evidence
i.

Investigatory Interviews

The witness interviews that were conducted during the investigation also support the
conclusions set forth above. The following individuals all visited the Dellabrooke area prior to its
approval and have stated that they observed no road that provided access to Gold Mine Road
from the southern end of the Dellabrooke area: Gwen Wright, former Historic Preservation
Commission staff member and current Director for the Montgomery County Planning
Department;338 Linda Komes, former site plan reviewer for the Montgomery County Planning
Department and current Parks Department staff member;339 Katherine Nelson, Environmental
Review Division staff member of the Montgomery County Planning Department; 340 Fred
Flaharty, Park and Planning Information Counter;341 Michael P. Lemon, Dellabrooke project
manager for Winchester;342 Warren Brown, owner of the subject property;343 Richard Alper,
former attorney for Warren Brown;344 and Jonathan Russell, surveyor for MHG;345
The information that was collected from witnesses who personally visited the
Dellabrooke area during the approval process is summarized as follows:
Gwen Wright stated that she walked the Dellabrooke area during the approval
process. She was involved as a staff member of the Historic Preservation
Commission. She stated that the driveway that serviced the Historic House ended at
the barn, and that there was no road that continued southward from that point.
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Otherwise, she recalled only that the space beside the James Creek appeared to be a
clear space that would not have been traversable by automobile.346
Linda Komes visited the Dellabrooke area during the approval process. Ms. Komes
was the site plan reviewer and lead reviewer for Park and Planning on the
Dellabrooke subdivision application. She wrote the Dellabrooke Subdivision Staff
Memorandum that was submitted to the Planning Board. She stated that the only road
in the Dellabrooke subdivision area that she observed during her visit to the site was
the driveway that serviced the historic site. She stated that she remembers this road
going to the historic site, and no farther.347
Katherine Nelson visited the site in connection with her work on the Natural
Resources Inventory/Forest Stand Delineation that was compiled in 1996, and then
was recertified348 for use in the 1999 Dellabrooke subdivision application. She served
on the environmental staff for Park and Planning. She stated that she did not observe
a road that went south from the historic site, and that there was not a road that
connected the northern part of the Dellabrooke area with the area to the south of
Dellabrooke.349
Fred Flaharty, the former head of Park and Planning’s Information Counter at the
Montgomery County Regional Office, stated that he visited the area to the south of
Dellabrooke in the late 1980s or early 1990s, near Brooke Road, and that he did not
observe a road in the area.350
Michael Lemon, Dellabrooke project manager for Winchester, visited the
Dellabrooke area on multiple occasions during the application and approval process.
He stated that he walked into the cleared farm field where Dellabrooke was to be built
during the approval process. He stated that he was familiar with the forested
perimeter around the cleared farm field. He stated that he never saw a road in this
area.351
Warren Brown, the owner of the Dellabrooke area property before and during the
application and approval process, stated that he was intimately familiar with the
property, beginning in the 1950s. Mr. Brown states that he never recalls there being a
road that connected with the driveway to the historic site. Mr. Brown states that there
was not a road through his property that provided access to properties to the south of
his property to Gold Mine Road.352
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Richard Alper, attorney for Warren Brown, stated that he visited the property and
drove around it in a tractor during the period of time leading up to the approval of the
Dellabrooke subdivision. Mr. Alper stated that he never saw a road that traversed the
Dellabrooke area.353
Jonathan Russell, surveyor for MHG, stated that he visited the Dellabrooke site
extensively. He stated that he never observed a road that connected from the south to
the northern part of the property.354
These investigatory interviews support that the historical farm road that existed in the
earlier part of the 20th century did not go through the Dellabrooke area property at the time of
the application, approval, and construction of Dellabrooke and the imposition of the Category I
conservation easement.355
ii.

Sworn Litigation Statements

This Report’s conclusions are also supported by sworn statements made during litigation
from Community members who served as plaintiffs in the litigation. Chief among that evidence
is the sworn statement of Plaintiff and Community member Robert Awkard, who stated in an
affidavit that he remembers automobiles traversing the property between Gold Mine Road and
Brooke Road in the 1930s and 1940s, but does not make the same claim for the mid to late
1990s, the time period that is relevant to this investigation.356 Plaintiff and Community member
William Rounds also indicated at a hearing in the Nouvet case that use of the historical farm road
to traverse the property from Brooke Road to Gold Mine Road by automobile had stopped, at the
latest, by the 1950s.357 The plaintiffs in the Bacon lawsuit also relied upon an affidavit from
Jeffrey Pries, who stated that he lived on the Historic House property from 1957 to 1959.358 Mr.
Pries stated that he recalled the historical farm road and remembers that it was used for access at
the time in which he lived on the Historic House property as a child.359 However, he did not have
knowledge of the use, if any, of the historical farm road after the 1950s.
The investigation did locate an affidavit from Gregg Daniel Bacon, a property owner in
the Community since 2002, that is, in part, at odds with the statements above.360 Mr. Bacon
asserts that, before he purchased his land, he grew up in Sandy Spring near the historical farm
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road. He states that his relatives owned property in the area at that time. Mr. Bacon states that he
has traveled the historical farm road since he was a small child, which was in the 1980s. Mr.
Bacon states that he used the historical farm road to travel to Gold Mine Road and that he
traveled the “entire length” of the historical farm road from Brooke Road to Gold Mine Road.361
However, Mr. Bacon does not state the dates that he traveled the entire length of the historical
farm road to access Gold Mine Road. It appears from his affidavit that he is alleging that such
use occurred when he was a small child in the 1980s. Mr. Bacon does not claim that he traveled
the historical farm road from Brooke Road to Gold Mine Road in the late 1990s at the time that
Dellabrooke was approved. Moreover, Mr. Bacon’s affidavit is partly at odds with the other
sworn litigation statements, witness interviews, and the voluminous materials reviewed for this
investigation, which included scores of maps, plans, surveys, and reports regarding the area that
were created near the time of subdivision.
Further, in an interview conducted for this investigation, Mr. Rounds stated that any
automobile use of the historical farm road was short-lived and minimal, and that he moved away
from the area in 1959 and had no knowledge of whether the historical farm road was traversed
after that time. He explained that, in the 1950s, he recalled that the historical farm road traveled
north from the Community area toward the pond on the historic site, where it forked. The route
to Gold Mine Road went left at the pond, toward the Historic House, and the other route toward a
mill went to the right of the pond. Mr. Rounds’s interview statements are not consistent with the
location of the historical farm road that was depicted on the O’Connell & Lawrence Drawing,
which showed the road traversing the Dellabrooke subdivision property. Although Mr. Rounds’s
location of the road would position it through the Category I conservation easement property, as
stated, he had no knowledge of the road in this area after the 1950s. He stated only that, in the
2000s, he spent $17,000 in order to build up with gravel approximately 518 feet of the southern
portion of the road near Brooke Road, which is well to the south of Dellabrooke and the
Category I conservation easement property.362
In sum, the investigation did not substantiate that there was a historical farm road that
was used to traverse the Dellabrooke area property from Brooke Road to Gold Mine Road after
the 1950s. The witness evidence gathered during this investigation and that was examined from
the litigation establishes that, prior to the application, approval, and construction of Dellabrooke,
there was a driveway that extended southward from Gold Mine Road and went to the barn on the
Historic House site, which continued in some fashion to the pond located to the east of the
barn;363 that this driveway did not extend south from the barn or pond to the southern end of the
property near Brooke Road where the Community is located; that there was not a road that
traversed the property from Brooke Road to Gold Mine Road through the Dellabrooke area in the
mid to late 1990s; and that use of the historical farm road as a means of access by the
Community to Gold Mine Road had likely terminated by approximately the 1950s.
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f.

On-Site Property Visits

During our investigation, we conducted two on-site visits to the Dellabrooke area
property. In our visits, we did not observe a road or remnants of a road consistent with the
allegations in the Dellabrooke area property or the Category I conservation easement property.
First, we met with Paul Arey at the Historic House on July 15, 2013. Mr. Arey guided us
around his property. We observed a cleared space through a grouping of trees to the north of the
Historic House that constituted the former location of the driveway to the Historic House, which,
as noted earlier in this Report, was removed during the construction of Dellabrooke. This clear
space terminated at the Historic House and did not continue southward. We then walked east
from the Historic House across Pyrite Lane to the barn by means of a newly constructed
driveway that leads from the Historic House to the barn. Next, we walked east from the barn to
the pond along a walking path. From the pond, we walked south into the Category I conservation
easement property. As we walked farther south from the pond and neared the end of the
conservation easement property, we observed some gravel road construction that has taken place
on near Brooke Road in line with the historical farm road. This construction was located to the
south of the conservation easement property.
Second, we met with Mr. Rounds and other Community members at the southern portion
of the newly built-up road, near its connection with Brooke Road, on October 24, 2013. Access
to the road was blocked by a neighbor’s truck, which Mr. Rounds advised was typical, despite
the existence of a settlement agreement between Mr. Rounds and the neighbor that allows access
to the road. Police were called to the scene and, after police examined the settlement agreement
paperwork and spoke with an apparent member of the neighbor’s household, the truck was
moved. After we assisted police in clearing branches and debris from the southern portion of the
road, we rode with Mr. Rounds in his truck to view the southern portion of the newly built-up
road. There was gravel on the road for a short distance that was consistent with Mr. Rounds’s
statement to us that he had built up the southern 518 feet of the road by investing $17,000 in
construction materials in the 2000s.364 After that, the road continued for a while, but stopped
short of the Category I conservation easement property. We then exited the truck and walked to
the edge of the conservation easement property. In this area, while we were shown areas that Mr.
Rounds thought might be indicative of a historical road, we did not observe a road or even
remnants of a road.
g.

Additional Information

Although none of the information discussed in this subsection alters the conclusions
reached above, the evidence merits discussion and analysis.
First, there was a Historic Preservation Commission memorandum written by Robin Ziek
that was included within the Dellabrooke Subdivision Staff Memorandum regarding the
Dellabrooke pre-preliminary plan and site plan. In this memorandum, Ms. Ziek referenced an
“existing farm lane.” Second, we located a floodplain map in the files we examined from MHG
that had a partial road drawn in pencil to the north of the Dellabrooke property near Gold Mine
364

William Rounds Investigatory Interview Notes (Oct. 24, 2013).

73

Road. The depiction of this road extended southward from Gold Mine Road for a short distance
and then joined with the depiction of the driveway servicing the Historic House. The road was
labeled “FARM ROAD.” Third, we examined a map prepared by MHG for the Natural Resources
Inventory/Forest Stand Delineation that may have shown a road that terminated to the south of
the Dellabrooke property. Fourth, we interviewed Katherine Nelson, an environmental staff
member for Park and Planning, who told us that she remembered a road to the east of the James
Creek in the direction of Chandlee Mill Road. Fifth, we interviewed Dr. Allison Bryant, who was
a member of the Planning Board at the time that the Dellabrooke subdivision application was
approved. Dr. Bryant stated that, as he recalled, the historical farm road was explicitly raised as
an issue during the Planning Board hearings regarding Dellabrooke; that he opposed and
dissented from the decision to approve Dellabrooke; and that if he relented and eventually voted
to approve Dellabrooke, it was because he was provided with assurances that the issues related to
the historical farm road would be addressed. Sixth, Anthony Cohen, whose nonprofit attempted
to broker a deal to lease or purchase the Historic House with Warren Brown in either 2002 or
2003, stated that there was a road to the south of the pond on the historic site.365
i.

Robin Ziek Memorandum

As an attachment to the Dellabrooke Subdivision Staff Memorandum submitted to the
Planning Board in connection with the Dellabrooke pre-preliminary plan and site plan, Historic
Preservation staff submitted a memorandum from Robin D. Ziek, Historic Preservation Planner,
dated December 3, 1999.366 Ms. Ziek noted that Pyrite Lane “would follow, in part, the original
alignment of the existing farm lane.”367 Ms. Ziek further noted that “[a]lterations would include
changes to the alignment with the new crossing of James Creek, abandonment of the original
driveway up to the residence, establishment of a new driveway for the residence, and
abandonment of the access from the road to the farm lane which leads down to the pond.”368
There have been allegations that this mention of the “existing farm lane” suggests that Park and
Planning may have been aware of the historical farm road.369 However, based on our analysis of
Ms. Ziek’s memorandum and our interview with Gwen Wright, who was a staff member of the
Historic Preservation Commission at the time that the memorandum was written, we determined
that the “existing farm lane” was a reference to the Historic House driveway that extended south
from Gold Mine Road.
First, it is clear based on our review of dozens of plans and surveys that the extension of
Pyrite Lane partially followed the driveway that formerly provided access to the Historic House
365
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from Gold Mine Road. Therefore, the fact that this memorandum referenced that Pyrite Lane
would partially follow the “existing farm lane” supports that the existing farm lane is the
driveway. Second, it is clear that the driveway to the Historic House also provided access to the
outbuildings, including the barn located to the east of the Historic House, and continued in some
fashion to the pond located to the east of the Historic House. Therefore, the fact that the
memorandum mentions that the farm lane “leads down to the pond” indicates that the farm lane
referenced is the driveway. Third, this same fact—that the farm lane continues eastward to the
pond and away from Dellabrooke—is inconsistent with the location of the historical farm road
put forward by proponents of the allegations.370 Fourth, the above conclusions are consistent
with Gwen Wright’s statements regarding this issue. During her interview, Ms. Wright stated
that the farm lane referenced in the memorandum was the driveway that serviced the Historic
House.371
ii.

MHG Floodplain Map

During our review of MHG’s files for this investigation, we located an MHG floodplain
map. The map was prepared as part of MHG’s submission to the Federal Emergency
Management Agency (“FEMA”), which maintains floodplain information as part of its federal
insurance program.372 In order to provide access to Gold Mine Road for the Dellabrooke
subdivision, Pyrite Lane had to be extended across the James Creek to service the subdivision,
which implicated floodplain issues.373 FEMA’s practice was to undertake revision of the
floodplain using as-built information.374 Therefore, MHG prepared the floodplain map in
connection with its floodplain revision application in February 2004 after it had the as-built
measurements for the Pyrite Lane bridge.375 FEMA designated the driveway that serviced the
Historic House and its outbuildings as “Farm Road,” as indicated on a 1992 profile of the James
Creek.376 On the map that it prepared for the floodplain revision application in February 2004,
MHG crossed through the driveway that had formerly serviced the Historic House and relocated
the driveway in pencil in order to show its correct location based on MHG’s surveying work. 377
MHG also drew the location of Pyrite Lane in pencil and labeled it as such. MHG personnel
labeled the driveway as “FARM ROAD” because that is the designation that FEMA used for the
driveway that serviced the Historic House.378 Significantly, MHG’s drawn-in road joins with
FEMA’s previous location of the driveway that serviced the Historic House and its
outbuildings.379 The road is not depicted as continuing south past the historic site, and it is not
depicted as connecting with any road to the south of the Dellabrooke area or otherwise providing
access to properties south of Dellabrooke.
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iii.

MHG NRI/FSD Map

In a map prepared for the Natural Resources Inventory/Forest Stand Delineation in 1996,
what appears to be a road is depicted to the south of Dellabrooke.380 It is not labeled, but it
appears to employ the markings frequently used by surveyors to indicate a road.381 Alternatively,
it is possible that the markings are used to represent a stream valley buffer.382 However, if it is an
indication of a road, it terminates well to the south of Dellabrooke. The road does not make any
connection with the driveway that serviced the Historic House. The road would not have
provided any member of the Community with access to Gold Mine Road or the area to the north
of Dellabrooke. Therefore, even assuming that what is depicted on the Natural Resources
Inventory/Forest Stand Delineation map was the historical farm road, it does not alter the
conclusions for this investigation because what is depicted did not traverse the Dellabrooke
property; did not provide any access to the property north of Dellabrooke; and did not provide
any access to Gold Mine Road.
iv.

Katherine Nelson Interview

During our interview with Katherine Nelson, as discussed earlier in this Report, she
stated that she did not observe a road that went south from the historic site, and that there was no
road that connected the northern part of the Dellabrooke area with the area to the south of
Dellabrooke.383 However, Ms. Nelson did state that she observed what appeared to her to be a
“logging road” to the east of the James Creek in the direction of Chandlee Mill Road. 384 In a
follow-up interview with Ms. Nelson, she located the road that she observed on plans and maps
of the Dellabrooke area.385 The apparent logging road that she saw was well to the east of the
location of the historical farm road called for by proponents of the allegations.386 Moreover, she
stated that the logging road did not connect with the northern portion of the Dellabrooke area
property and did not provide a connection with the driveway to the Historic House or Gold Mine
Road.387
v.

Dr. Allison Bryant Information

During our first interview with Dr. Allison Bryant, who served on the Planning Board
from 1998 until 2007, he stated that, as he recalled, the historical farm road was explicitly raised
as an issue during the Planning Board hearings regarding Dellabrooke; that he opposed and
dissented from the decision to approve the Dellabrooke subdivision; and that, if he did relent and
vote to approve the Dellabrooke subdivision, it was because he was provided with assurances
380
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that the historical farm road issues would be addressed.388 Dr. Bryant alleged that a few members
of the Community appeared at the Planning Board hearings on the Dellabrooke subdivision and
provided testimony to the Planning Board.389 Dr. Bryant states that there were two primary issues
of concern raised with the Planning Board: (1) that construction of Dellabrooke would terminate
Community members’ northern access to Gold Mine Road via the historical farm road; and
(2) that certain members of the Community laid ownership claims to portions of the Dellabrooke
property.390
In order to investigate the information provided by Dr. Bryant, we undertook the
following steps. First, we reviewed in full the Planning Board’s minutes from the two hearings it
held regarding Dellabrooke. The first hearing occurred on April 22, 1999, and concerned the
Dellabrooke pre-preliminary plan. The second hearing occurred on December 9, 1999, and
concerned the Dellabrooke preliminary plan and site plan. There was no indication in the
Planning Board hearing minutes of any of the allegations above.391 Second, we listened to the
audiotapes of the April 22, 1999 and December 9, 1999 Planning Board hearings regarding the
Dellabrooke subdivision.392 There was no indication in the audiotapes of any of the allegations
above. Third, we interviewed several members of the Planning Board who served with Dr.
Bryant at the time of the Dellabrooke subdivision Planning Board hearings. Former
Commissioners Meredith Wellington, Art Holmes, and Wendy Perdue all stated that they did not
remember any of the information provided by Dr. Bryant.393 Fourth, we reviewed the Planning
Board opinions that issued after the hearings. In total, there were three opinions, which addressed
the Dellabrooke pre-preliminary plan, preliminary plan, and site plan.394 There was no indication
in the Planning Board opinions of any of the allegations above. Moreover, both the Planning
Board minutes and the Planning Board opinions indicate that the Board’s approval of the prepreliminary plan, preliminary plan, and site plan passed unanimously, and that Dr. Bryant voted
to approve each time. Finally, we conducted a follow-up interview with Dr. Bryant. He stated
that he could not be sure that events had happened the way he recalled them because of the
intervening time of approximately fourteen years.395 He further stated that he may have been
confusing events that happened later in his tenure on the Planning Board—after the litigation
regarding the Dellabrooke area and the historical farm road had arisen, from approximately 2004
to 2007—with the events that happened during the approval process for Dellabrooke.396
Although Dr. Bryant also mentioned that it was possible that the discussions he recalled had
occurred off the record in closed sessions of the Planning Board during the approval of the
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Dellabrooke subdivision,397 our investigation determined that there is no indication of any
closed-session meeting on the dates of either of the Dellabrooke hearings, nor is there any
indication that Dellabrooke was discussed during any of the Planning Board’s closed-session
hearings during 1999, the year that the Dellabrooke subdivision proposal was considered and
approved by the Planning Board.398
vi.

Anthony Cohen Interview

As indicated above, Mr. Cohen stated that there was a road that was to the south of the
pond on the historic site that he observed during his time at the historic site in 2002 or 2003.399
During his interview, Mr. Cohen was unable to identify where this road was located with
precision.400 However, he stated that the road was “past” the pond—i.e., to the south—and that it
ran parallel with Chandlee Mill Road.401 He indicated that the road was to the west of the houses
adjacent to Chandlee Mill Road, but that it eventually veered off toward Chandlee Mill Road.402
Mr. Cohen’s location of this road is not consistent with the location of the historical farm road
called for by proponents of the allegations.403 Mr. Cohen’s location of the road is significantly to
the east of the route alleged for the historical farm road. Moreover, the location of the road
according to Mr. Cohen does not traverse the Dellabrooke property and does not provide access
to Gold Mine Road.
vii.

Allegations of Property Buying

During our investigation, we uncovered unspecified allegations that, both prior to and
after the Dellabrooke subdivision application, there were attempts made to buy property from
property owners whose land was adjacent to or near the Dellabrooke property or the historical
farm road. Essentially, these allegations amounted to rumors. We found no evidence to
substantiate any facts related to the allegations, such as who specifically attempted to buy
property, from whom the unnamed parties attempted to buy property, or when this attempted
property buying allegedly occurred.404
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h.

Analysis of Motive

The additional information summarized in the preceding subsection implicates an
important point that seems to be missing from the claims of wrongdoing that have been
advanced. Namely, it is unclear why, as the allegations claim, Warren Brown, his attorney,
MHG, and Park and Planning would have engaged in a conspiracy to remove the historical farm
road from plans, surveys, and maps and conceal its existence during the public subdivision
approval process. As set forth above, the evidence shows that the historical farm road did not
traverse the actual Dellabrooke subdivision property and was not used for access to Gold Mine
Road at the time of the Dellabrooke subdivision application, approval, and construction. Rather,
remnants of the road that were not clearly identifiable may have existed on the land made subject
to the conservation easement. Therefore, at most, recognition of the historical farm road by the
above-named parties during the subdivision process may have caused a minor reduction in the
property made subject to the conservation easement, which property was in excess of the acreage
required to provide the requisite open spaces and an adequate environmental setting for the
historic site. Our investigation did not uncover other reasons explaining why such efforts would
have been undertaken. This lack of motive supports the conclusion that there was not improper
conduct by Park and Planning officials or third parties in connection with the Dellabrooke
subdivision regulatory approval process.
2.

MHG Did Not Intentionally or Improperly Omit Reference to the Historical
Farm Road in Plans and Other Submissions to Park and Planning, and Park
and Planning Therefore Did Not Fail to Correct Those Plans. Additionally,
the Historical Farm Road Was Never a Public Road and Was Not Eliminated
from Government Maps During the Regulatory Approval Process for
Dellabrooke.

As set forth above, we determined that at the time that Dellabrooke was approved and
constructed, the historical farm road was not a road going through the Dellabrooke area property.
Related to that conclusion is our determination that MHG did not intentionally omit reference to
the historical farm road in its submissions to Park and Planning. We examined dozens of plans,
maps, and surveys of the Dellabrooke area that had been prepared in the 1980s and 1990s by
MHG; O’Connor & Lawrence, Inc.; and VIKA, a third-party surveying firm that performed work
for Warren Brown on the Dellabrooke area in the 1980s.405 None of these plans, maps, or
surveys showed a historical farm road that traversed the Dellabrooke property or connected with
the driveway that serviced the Historic House and continued north to Gold Mine Road. The fact
that different plans, maps, and surveys of the area from various sources do not show such a road
supports that there was no wrongdoing by MHG regarding the work it performed for the
Dellabrooke approval process.
As noted above, we also located and reviewed a detailed environmental site assessment
from GTA, a third-party geological and environmental consulting firm with no apparent
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relationship to MHG.406 The GTA Assessment, which was based on in-person visits by GTA
personnel to the property, describes in detail the site as it existed in March 1999, including the
portion of the site to the southeast of Dellabrooke on which the historical farm road was alleged
to be located. However, the GTA Assessment does not mention or reference any road in this area
as of March 1999.
As summarized above, we also conducted investigatory interviews of witnesses who
visited the Dellabrooke property during the subdivision review process. These witnesses all
stated that they did not observe a road south of Dellabrooke that traversed the property and
connected with Gold Mine Road to the north of the Dellabrooke property. Finally, the sworn
statements made during litigation over the historical farm road controversy support that there
was no wrongdoing by MHG in its submissions to Park and Planning. The fact that there was a
historical farm road in the earlier part of the 20th century that traversed the Dellabrooke property
to connect with Gold Mine Road does not establish that such a road existed in the late 1990s.
Additionally, our investigation determined that the historical farm road was never a
public road and was not removed from government maps during the regulatory approval process
for Dellabrooke. A public road is established under Maryland law by only (1) public dedication
by the government; (2) an offer of the road for public dedication by the property owner, and the
public’s acceptance by long and continuous use; or (3) uninterrupted use of a road for an
extended period of time by the general public.407 As to the first possibility, there is simply no
evidence that the historical farm road was ever established as a public road through public
dedication by the government. As to the second possibility, there is also no evidence of offer by
property owners or acceptance by the general public through long and continuous use. As to the
third possibility, our investigation determined that the historical farm road does not meet the
requirements. Public use means use by the public at large and not any particular subdivision.408
There is no evidence that the historical farm road was ever used by the public at large. The only
evidence that exists establishes that certain members of the Community used the road for access
to private lands. That is insufficient to establish a public road by uninterrupted use by the general
public.409
In connection with the claim that the historical farm road was a public road, there are
allegations that the road was eliminated from government maps during the regulatory approval
process for Dellabrooke. As a threshold matter, a road’s appearance on a government map does
not mean that the road is public. Certain government maps show driveways and other non-public
roads. Moreover, our investigation otherwise found no evidence to substantiate the allegation
that the historical farm road was eliminated from government maps. The tax map that has been
heavily relied upon by proponents of the allegations was published in 1966. Subsequent tax maps
beginning in 1972—decades before the Dellabrooke regulatory approval process—did not show
the historical farm road. The only map implicated in the allegations that is close in time to the
406
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Dellabrooke regulatory approval process is a Montgomery County Topographic Map for the
Sandy Spring area dated 1996 that was created by Analytical Surveys, Inc. 410 That map is alleged
to show the historical farm road. However, to the extent that it depicts a road, the road does not
traverse the Dellabrooke area property. Rather, the alleged road goes north from Brooke Road
and then turns east toward Chandlee Mill Road before reaching the Dellabrooke area. Therefore,
this map cannot substantiate the allegations that the historical farm road was removed from any
government maps as a result of the regulatory approval process for Dellabrooke.
The information summarized above supports the conclusion that MHG did not
wrongfully omit references to the historical farm road in its submissions to Park and Planning.
The information summarized above also supports that the historical farm road was never a public
road and was not removed from government maps during the regulatory approval process for
Dellabrooke. Related to this conclusion is our determination that Park and Planning did not fail
to correct the plans submitted by MHG or fail to account for the road during the Dellabrooke
subdivision approval process, as there was nothing to correct or for which to account.
3.

The Deed from the Kahn Trust to Mr. Brown.

Questions have been raised about the deed that Warren Brown’s attorney, Richard Alper,
prepared to convey the last portion of the Kahn Trust (as established in the Kahn Will) land from
the Kahn Trust to Mr. Brown. The basic assertion is that, in his drafting of the deed that included
the Dellabrooke subdivision property, Mr. Alper eliminated any reference to the historical farm
road. After examining the relevant deed, the attached description of the property, interviewing
professional land surveyor Jefferson Lawrence, interviewing the surveyor who signed the legal
description, Douglass Riggs, and interviewing Mr. Alper, we have concluded that Mr. Alper did
not draft the description of the property that was attached to the deed.411 Rather, the legal
description of the property conveyed as stated in the deed was provided to him by the surveying
company engaged at that time, MHG.412 Regarding the description that was attached to the deed
from the Kahn Trust to Mr. Brown, it did not include references to a “farm road” that appeared
on prior deeds that were parts of the land included in the description exhibit to the subject deed
prepared by Mr. Alper. The lack of reference to a farm road is the result of the surveyors’ work
on the property description and not the work of Mr. Alper on the deed itself.
As noted previously in this Report, after Nathan Kahn acquired the Dellabrooke area
property from Clarence Gilpin and Rose Gilpin in 1935, he also separately acquired two
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contiguous adjacent parcels of property in 1935.413 In 2000, these two contiguous parcels were
conveyed from the Kahn Trust to Warren Brown along with the other property to form a single
parcel of land.414 The two contiguous parcels formed the southeastern corner of the property that
was made subject to a Category I conservation easement as part of the approval of Dellabrooke.
The two contiguous parcels were also located directly to the east of the location of the historical
farm road.
The description of the contiguous parcels in the 1935 conveyance to Mr. Kahn included
reference to a “farm road.”415 However, the description of the contiguous parcels in the 2000
conveyance from the Kahn Trust to Mr. Brown did not include reference to a farm road. 416 The
surveyor who signed that legal description, Douglass Riggs, stated that the reason for this is that
the historical farm road in that area was not visually evident at the time to the MHG field
surveyors.417 Rather, the field surveyors used modern electronic measuring and GPS devices,
which principally provided the information needed to prepare a clear and accurate way to
describe the property.418 In other words, when the surveyors performed work on the property,
any road in that area was not visually evident and, thus, was not significant enough to be used in
a property description.419 Significantly, if reference to the road had been included within the
2000 property description, it would not have impacted the approval of the Dellabrooke
subdivision by Park and Planning. At most, it would have had a small effect on the property that
was made subject to the conservation easement by causing a minor reduction in the property
made subject to the easement.
Additionally, the legal description attached to the deed from the Kahn Trust to
Mr. Brown does not include the “farm road” references included in the earlier deed from
Clarence Gilpin and Rose Gilpin to Nathan Kahn on August 27, 1935, recorded in Liber 602 at
Folio 203.420 This is the deed that includes the land on which the Dellabrooke subdivision was
built. Again, MHG did not include the “farm road” language for the reasons stated above.421
Significantly, this same Gilpin to Kahn 1935 deed included the reference to a ten-foot
right of way along part of the outline of the tract, as described in the deed to H. Tihlman Hood
that was a focus of the Nouvet lawsuit described earlier in this Report. It is unclear to us whether
the right of way was as the Nouvet expert witness, Mr. Lawrence, or the Arey expert witness,
Mr. Riggs, described it at trial (i.e., whether the right of way ran east to Chandlee Mill Road or
413
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west toward the historical farm road).422 As noted earlier in this Report, the court credited Mr.
Riggs’s testimony and found that the right of way ran to the east. Thus, under Mr. Riggs’s
opinion, no part of the conservation easement property would have been impacted. However,
under Mr. Lawrence’s opinion, the right of way ran along the property that became part of the
conservation easement. The effect of Mr. Lawrence’s opinion is that the ten-foot right of way
that was not referenced would run along and through the conservation easement property. Had it
been included in the actual description, the conservation easement, at part of its exterior
boundary, would have been reduced by the land size attributable to the right of way. In our view,
Mr. Lawrence may well be right. During our investigation, we met with him on multiple
occasions, and he was persuasive in explaining his opinion. However, this loss of land size that
would result under Mr. Lawrence’s opinion would not have materially impacted the conservation
easement. Further, Mr. Lawrence acknowledges that the placement of the right of way by his
testimony (which was not accepted by the court in the Nouvet lawsuit) does not actually connect
to anything like a farm road by utilizing his reading of the Hood deed.423
4.

The 69.3 Acre Category I Conservation Easement Was Not Imposed as a
Racial or Socioeconomic Barrier.

Our investigation found no evidence to support the allegation that the 69.3 acre Category
I conservation easement was imposed as a racial or socioeconomic barrier to separate the
property owners of Dellabrooke from the property owners in the Community.424 The
establishment of the conservation easement is consistent with the 1998 Sandy Spring Master
Plan,425 Park and Planning’s general aims to preserve open space and natural areas during
subdivision approvals, and the Historic Preservation Commission’s aim of providing an adequate
setting for designated historic sites within Montgomery County.
During the late 1980s and 1990s, there was a shift in the master plan for the Sandy
Spring/Ashton area.426 This shift, which was formalized by the 1998 Master Plan, allows for
higher density cluster development.427 The change made it easier to preserve historical and
environmental areas because development could be limited to a portion of the land being
subdivided, rather than interspersed throughout the entirety of the land.428 The Dellabrooke
subdivision, which was the first plan submitted under the RNC zoning envisioned by the 1998
Master Plan, exemplified this shift.429 Development was limited to approximately nineteen of the
422
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approximately one hundred ten acres of land.430 Moreover, the portions of the land that are
subject to the conservation easement are the portions that (1) surround the Historic House and (2)
are near stream valleys and buffers as well as forested areas.431 It is consistent with Park and
Planning policy and with the law432 to protect these areas. Therefore, the fact that the easement
was recorded for the 69.3 acres is based on logical and sound reasons that were openly and
publicly formulated over a period of several years.
Based on the above, there is an abundance of information to confirm that the
conservation easement was established for legitimate reasons. Our investigation uncovered no
evidence whatsoever to support that the conservation easement was established in order to
segregate racial or socioeconomic populations.
5.

The Category I Conservation Easement Is Legally Valid and Was Properly
Granted and Recorded Under Maryland Law.

Finally, Part One of our investigation concluded that the conservation easement was
validly granted and recorded within the Land Records of Montgomery County, Maryland.
Warren Brown signed an Owner’s Certificate on Plat 21707 that granted Park and Planning a
Category I conservation easement to 69.3 acres of the land that he owned.433 Mr. Brown signed
this Owner’s Certificate on October 25, 2000, before the Dellabrooke subdivision went to record
plat in January 2001. The specific language states: “Warren Lee Brown [and his successors and
assigns], owner of the property shown hereon, hereby adopts this plat of subdivision; and hereby
grant a Conservation Easement as shown hereon to the parties named in a document entitled
‘Conservation Easement Agreement, Category I’ as recorded in Liber 13178 at Folio 412 among
the Land Records of Montgomery County, Maryland, subject to the terms set forth
therein . . . .”434 The named party in the “Conservation Easement Agreement, Category I”
document, and thus the grantee of the 69.3 acre Category I conservation easement, is the
Planning Board.435
Plat 21707 was recorded within the Land Records of Montgomery County, Maryland.
Any member of the public who conducts a title search for the property within the area affected
by the conservation easement would find Plat 21707.436 As stated above, the Owner’s Certificate
on Plat 21707 references the standard Category I conservation easement agreement used by Park
and Planning in Montgomery County and notes that such document is recorded in the Land
Records in Liber 13178, Folio 412.
430

Dellabrooke Subdivision Staff Memorandum, pp. 8-9 (noting that 69.3 acres of the approximately 110 acres
would serve as the environmental setting for the historic site; 20 acres would be preserved as rural open space in the
charge of the Dellabrooke homeowners’ association; and 1.6 acres would be preserved as common open space to be
owned by the homeowners’ association, leaving approximately 19.1 acres for development).
431
Gwen Wright Investigatory Interview Notes (July 16, 2013); Katherine Nelson Investigatory Interview Notes
(Sept. 17, 2013).
432
Montgomery County Code, Chapter 59-C-9.5.7.
433
Montgomery County Land Records, Plat 21707.
434
Id.
435
As the grantee of the conservation easement, the Planning Board enforces the terms of the easement for the
benefit of the public. There is no private gain on the part of individuals on the Planning Board or within Park and
Planning by virtue of the easement.
436
Carol Rubin, Esq. Investigatory Interview Notes (Oct. 14, 2013).

84

The standard easement clearly prohibits development on affected property. Pursuant to
the express language of the conservation easement, on the property subject to the easement,
living trees and shrubs shall not be cut down or removed on the property; no plant materials shall
be mowed or cut down; and no agricultural activities shall occur.437 The conservation easement
also bans construction; excavation; grading; industrial or commercial activities; timber cutting;
the location of septic systems or wells; diking, dredging, filling, or removal of wetlands;
pasturing of livestock; and alteration of stream.438 In short, except for narrow, limited
exceptions,439 there is no possibility of improvement, construction, or development of the land by
the express terms of the conservation easement. Therefore, there is public notice of (1) Plat
21707 and (2) that the property depicted on Plat 21707 is subject to a Category I conservation
easement. Further, there is public notice of the terms of the Category I conservation easement,
which is also recorded in the Land Records of Montgomery County. As set forth above, this
public notice clearly establishes that there is not to be any development on the conservation
easement property.
Our investigation determined that the process described above is one of the proper and
acceptable ways to establish a Category I conservation easement under generally applicable
Maryland property law. Although it is true that there was no deed from Warren Brown to Park
and Planning granting the easement, that is not required under Maryland law. Maryland law
simply requires recorded notice of the easement and its terms, which requirements were met
under the process described above. Recordation of a deed that specifically grants a Category I
conservation easement from the owner of the property to Park and Planning is an alternative to
the process that was used and described above. Finally, as evidenced by Park and Planning’s
defense of the easement during the Nouvet litigation, it is not credible that Mr. Arey or a
subsequent owner of the subject property of the easement could develop the land by claiming
that the easement is invalid. 440 Therefore, our determination is that the Category I conservation
easement that was granted to Park and Planning is legally valid under Maryland law.
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Conservation Easement Agreement, Category I, p. 3 (Dec. 30, 1994) (recorded in Liber 13178 at Folio 412).
Id. at pp. 3-4.
439
None of these exceptions would encompass for-profit development of the land.
440
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III.

Part Two
A.

Part Two Allegations

Subsequent to the approval and construction of Dellabrooke, it is alleged that Park and
Planning officials engaged in improper conduct in order to suppress or ignore the allegations
pertaining to the Dellabrooke area and the Community. Our investigation has identified two
specific allegations regarding this post-approval conduct by officials at Park and Planning:
(1)

That Park and Planning officials improperly revoked old addresses and refused to
issue new Brooke Road property addresses to certain members of the Community
who owned property in the historical farm road area;441 and

(2)

That Park and Planning, through its General Counsel, acted improperly and
exerted undue influence over officials at the Maryland Department of Planning
(“MDP”) in an attempt to reverse MDP’s decision to issue a revision to the
Maryland tax map.442

The two allegations involve the same underlying factual predicate. A member of the
Community, William Rounds, visited the Information Counter at Park and Planning’s
Montgomery County Regional Office (“MRO”) on multiple occasions in late 2007 to request an
address for the property that he owned in the Community.443 In order to obtain a property
address, an individual is required to demonstrate that the individual’s property has access to a
public road. Mr. Rounds was accompanied by two civic advocates, Steve Kanstoroom and
Adrienne Gude Lewis. During one visit, Mr. Rounds, Mr. Kanstoroom, and Ms. Gude Lewis
viewed the Information Counter’s informal workbook.444 The informal workbook contains large
maps of different areas in Montgomery County. 445 They observed that there appeared to be
property addresses listed in the historical farm road area.446 They also observed that certain of the
apparent property addresses were crossed through.447 Mr. Rounds alleges that he required an
address because the house on his property, which had formerly been condemned by the County,
was demolished after he failed to renew his exception to the County’s condemnation decision.448
Therefore, Mr. Rounds wanted to obtain a building permit for his property in order to allow for
new construction on the property,449 which required as a prerequisite that his property have an
address for use in the permit application process. Mr. Rounds claims that his property did not
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E.g., Rounds Compl., Introduction, ¶¶ 44, 73-74.
Id., ¶ 84; Bill Turque, Battle Over Exclusion of Road Resurfaces, WASH. POST, B1 & B8 (June 5, 2013).
443
Affidavit of Adrienne Gude Lewis (Dec. 31, 2007). Mr. Rounds was also accompanied by a reporter for National
Public Radio on at least one visit. Id.
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Id., ¶ 12; Richard Weaver Investigatory Interview Notes (July 17, 2013); Keiona Clark Investigatory Interview
Notes (Sept. 17, 2013).
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Keiona Clark Investigatory Interview Notes (Sept. 17, 2013) and on-site visit to Information Counter by BBS&G.
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Affidavit of Adrienne Gude Lewis (Dec. 31, 2007).
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Id.
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William Rounds Investigatory Interview Notes (Oct. 24, 2013); Councilmember Marc Elrich Investigatory
Interview Notes (Aug. 21, 2013).
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William Rounds Investigatory Interview Notes (Oct. 24, 2013).
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have an address in November 2007 and alleges that Park and Planning officials refused to
provide him with an address at that time.450
Based on the visit to the MRO Information Counter described above, the first postapproval allegation is that certain Community members who owned property in the historical
farm road area were, at one time, assigned Brooke Road addresses by Park and Planning. This
allegation is grounded in the viewing of the Information Counter’s informal workbook. 451 It is
further alleged that such addresses were later improperly revoked by Park and Planning. 452 The
evidence for such revocation is the crossed through property address on the informal
workbook.453 Additionally, the allegation is that Park and Planning officials refused to issue new
addresses to members of the Community, including Mr. Rounds.454
As noted, in order to obtain a property address, an individual is required to demonstrate
that the individual’s property has access to a public road.455 However, many of the Community
properties were not situated on a public road, but were located on interior lots to the north of
Brooke Road and to the west of Chandlee Mill Road. Therefore, the allegation is that issuing
addresses to such properties would have, by implication, established the existence of the
historical farm road because the road would have provided the requisite access to a public road
for certain properties in the Community. It is alleged that Park and Planning would not concede
that the historical farm road existed because Park and Planning was simultaneously denying the
road’s existence in then-ongoing litigation.456
The second post-approval allegation is that Park and Planning, through its General
Counsel, Adrian Gardner, acted improperly and exerted undue influence over officials at
MDP.457 Mr. Rounds alleges that a Park and Planning official referred him to MDP and advised
him that he needed to obtain a change to the tax map maintained by MDP to correct confusion
surrounding the parcels of land that he owned.458 Mr. Rounds alleges that he was advised that,
upon obtaining such a correction, his property would be assigned an address by Park and
Planning.459 Mr. Rounds further alleges that he obtained the requisite change from MDP.460
However, Mr. Rounds alleges that, upon receiving notice of the change to the tax map effected
by MDP, Park and Planning contacted MDP officials in order to have them reverse the change to
the working map because the change to the map depicted the historical farm road. The allegation
has been widely reported and alleged that Mr. Gardner, Park and Planning’s General Counsel,
450

Rounds Compl., ¶¶ 74-75 (claiming that Mr. Rounds learned that his address “no longer existed,” a claim that
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was responsible for this contact.461 The claim is that such contact constituted improper activity
and undue influence on the part of Park and Planning.462
B.

Part Two Conclusion: Park and Planning Officials Did Not Engage in Improper
Conduct in Order to Suppress or Ignore the Allegations Pertaining to the
Dellabrooke Area and the Community.

Our charge in Part Two of this investigation was to investigate allegations that Park and
Planning officials engaged in improper conduct in order to suppress or ignore the allegations
pertaining to the Dellabrooke area and the Community. Our investigation did not find evidence
to substantiate the allegations. Rather, we made the following determinations regarding Part Two
of our investigation:
(1)

Park and Planning officials did not improperly revoke old addresses or refuse to
issue new Brooke Road addresses to certain members of the Community who
claimed public road access via the historical farm road.463

(2)

Park and Planning, through its General Counsel, Adrian Gardner, did not act
improperly or exert undue influence over officials at MDP in an attempt to
reverse MDP’s decision to issue a revision to the tax map.

The sections below explain the facts on which the conclusions set forth above are based.
1.

Park and Planning Officials Did Not Improperly Revoke Old
Addresses or Refuse to Issue New Brooke Road Addresses to Certain
Members of the Community Who Claimed Public Road Access Via
the Historical Farm Road.

There is no evidence that Park and Planning revoked addresses that were previously
issued to properties in the Community or improperly refused to assign addresses to properties in
the Community. The allegation is based in part on the visit by Mr. Rounds, Mr. Kanstoroom, and
Ms. Gude Lewis to Park and Planning’s MRO Information Counter described above, during
which they viewed the informal workbook maintained by Information Counter staff. Upon
seeing some addresses listed in the historical farm road area on one of the maps in the informal
461

E.g., Bill Turque, Battle Over Exclusion of Road Resurfaces, WASH. POST, B1 & B8 (June 5, 2013); Affidavit of
Adrienne Gude Lewis (Dec. 31, 2007); WUSA9, Landowner Challenges M-NCPPC over Head-Spinning
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Rounds Compl., ¶ 84.
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In addition to properties near the southern end of the historical farm road area, by its terminus at Brooke Road,
other members of the Community lived farther north, to the east of Dellabrooke by Chandlee Mill Road. These
Community members, who included Robert Awkard, claimed access to Brooke Road by means of (1) the historical
farm road and (2) a ten-foot right of way to gain access to the historical farm road. This right of way was the subject
of the Nouvet lawsuit. In that case, the court did not recognize the claimed easement to the historical farm road.
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workbook, they concluded that addresses had been officially assigned to certain properties in the
area. Upon seeing that one of the addresses in the historical farm road area had been crossed
through, they concluded that the address had been revoked by Park and Planning.
However, our investigation determined through interviews with current and past
Information Counter personnel that the informal workbook is a resource for Information Counter
staff to make notes or quick reference in order to provide assistance to the public.464 It contains
many different notations on its various maps, some of which are property addresses. 465 Many of
the notations on many different maps in the informal workbook are crossed through. 466 There are
many different reasons why this is the case. For example, it might be that an address was only
temporarily allocated for purposes of allowing a property owner to proceed with a permit
application, or that a property was reassigned a different address, or that staff were attempting to
formulate an address system for an area and marked the workbook for illustrative purposes in
order to assist with that task.467
However, regardless of the purpose underlying a specific notation or a cross through of
that notation, the informal workbook is not an official Park and Planning record.468 It is an
informal resource for Park and Planning staff to use in their day-to-day work.469 Therefore,
merely because an address appears on the workbook does not mean that the address has been
officially assigned, and merely because an address is crossed through does not mean that the
address has been taken away.470 Put simply, while our investigation determined that some
addresses were in fact, at least on an unofficial basis, issued to properties in the area, this finding
is not based on the informal workbook. The workbook does not establish any improper activity
on the part of Park and Planning officials.
Regarding Park and Planning’s alleged refusal to assign Mr. Rounds and other members
of the Community addresses, there also appears to be a misunderstanding. During Mr. Rounds’s
visit to the Information Counter at MRO, there was confusion as to the parcel of property that he
owned.471 Mr. Rounds claimed that he owned property with a certain parcel number, but he
pointed Park and Planning officials to a different parcel number when he was asked to identify
the location of his property on the workbook.472 In other words, there was a discrepancy between
where Mr. Rounds indicated his property was located and the location of the parcel number he
referenced on the workbook. Although possibly other issues arose,473 Park and Planning official
464

Keiona Clark Investigatory Interview Notes (Sept. 17, 2013); Fred Flaharty Investigatory Interview Notes (Oct.
10, 2013).
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Richard Weaver Investigatory Interview Notes (July 17, 2013).
473
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nexus of subdivision regulations and the address assignment process. However, despite the possible discussion of
the subdivision regulations, the ultimate resolution of the Information Counter visit was that Mr. Rounds was
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Richard Weaver ultimately advised Mr. Rounds that he needed to confirm the exact location and
parcel of property that he owned before Park and Planning could consider issuing an address for
his property.474 Mr. Weaver therefore advised Mr. Rounds to visit MDP’s office in Rockville,
Maryland, in order to confirm the location of his property on the tax map of the area. Upon
visiting MDP, Mr. Rounds inquired about the location of his parcel, and he also requested that
MDP modify the tax map in order to reflect the existence of the historical farm road based on
information that he presented from O’Connell & Lawrence, Inc., a private party surveying
company that either Mr. Rounds or his representatives asked to perform services on Mr.
Rounds’s behalf.475 This information included the O’Connell & Lawrence Drawing (discussed
earlier in this Report), which was based on the 1966 tax map.476 Nevertheless, based on these
facts, there is no evidence that addresses in the historical farm road area were revoked, and there
is no evidence that addresses in the historical farm road area were improperly denied.
Regarding the allegation that Park and Planning later improperly denied the issuance of
new addresses to some members of the Community because the members of the Community
could not demonstrate access to a public road, our investigation has determined that there was no
improper denial by Park and Planning. As an initial matter, in the Rounds lawsuit, the plaintiffs
alleged improper activity by Park and Planning because they claimed that the State of Maryland,
presumably through the State Department of Assessments and Taxation (“SDAT”), had issued
addresses to certain members of the Community, but that Park and Planning did not recognize
such addresses.477 However, this is simply not possible. SDAT does not issue addresses.478 For
properties within Montgomery County, Park and Planning is the sole agency that issues
addresses.479 If SDAT has records of property addresses, it is because it received information
from Park and Planning.480
Our review of records obtained from Park and Planning, which Park and Planning
received from SDAT, shows that several of the property owners in the Community, including
Mr. Rounds, already had, at least unofficially, assigned addresses from Park and Planning before
the address controversy erupted.481 The addresses listed below were in the area of the historical
farm road and were not directly adjacent to Brooke Road were as follows:
William Rounds, Parcel P250;
Marvin Offord, Parcel P342;
Oneida Prather, Parcel N288
Cheryl Plummer, Parcel P022;

Address:
Address:
Address:
Address:

18620 Chandlee Mill Road
18518 Brooke Road
18516 Brooke Road
18530 Brooke Road

required to confirm the location of his parcels of land before any address could be issued. Affidavit of Adrienne
Gude Lewis (Dec. 31, 2007); Richard Weaver Investigatory Interview Notes (July 17, 2013).
474
Richard Weaver Investigatory Interview Notes (July 17, 2013); Rounds Compl., ¶ 80; William Rounds
Investigatory Interview Notes (Oct. 24, 2013).
475
Maryland Department of Planning Investigatory Interview Notes (Oct. 1, 2013); Rounds Compl., ¶¶ 81-82.
476
Maryland Department of Planning Investigatory Interview Notes (Oct. 1, 2013).
477
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478
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479
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481
See 2006 Tax Records for Parcels P250, P342, N288, P022, and P195 (confirming that the addresses listed for
those parcels in this Report were the addresses during tax year 2006).
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Clifton Lee, Parcel P195;

Address:

18556 Brooke Road482

Thus, when Mr. Rounds approached the Information Counter seeking an address for his property,
his property already had at least an unofficial address.
As to Park and Planning’s recent denial of new addresses to certain property owners in
the Community—before eventually granting the members of the Community new addresses in
July 2013—this appears to be the result of the litigation filed over the historical farm road area. It
is clear that, in order to issue an address, it is required as a prerequisite that a property have
demonstrated legal access to a public road.483 It is not sufficient that a physical road exists when
the legal entitlement to use that road is disputed. At the time that some members of the
Community requested new addresses, there were ongoing lawsuits that had been filed by some
Community members against other Community members and Park and Planning regarding the
legal entitlement to use the historical farm road as a southern access point to Brooke Road.484 As
noted, there was gravel build up of the southern portion of the historical farm road in the 2000s,
which appears in part to have prompted the litigation. Thus, Park and Planning did not choose to
take additional action that might affect ongoing litigation in which neighboring land owners were
disputing access rights by giving certain members of the Community the imprimatur of a newly
conferred, officially assigned address.485 Such action by Park and Planning would have carried
with it the implication of government-sanctioned access to Brooke Road via the historical farm
road, which was the primary dispute in the ongoing litigation. However, it is not the role of Park
and Planning to make a determination regarding individual legal rights in connection with the
use of non-public access points, particularly when those legal rights are in the process of being
adjudicated by the court system.486
There have also been broader allegations that Park and Planning has refused to issue
addresses for certain properties in the Community area, while granting addresses to other
properties in the area. As to the addresses that had already been at least informally issued to
properties in the area, based on the interviews that we conducted, Park and Planning’s system of
assigning addresses was less stringent at the time that the addresses were assigned and did not
always require the same level of proof of access to a public road.487 In fact, during our interview
with Fred Flaharty, who formerly headed up the Information Counter for Park and Planning and
was in charge of assigning addresses to properties, he stated that while a show of public access is
a Park and Planning requirement, during his tenure he would sometimes relax this requirement in
order to allocate an address to a property, even if there were access issues, in order to allow a
482
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property owner to begin applying for permits and navigating through the governmental
bureaucracy.488 Moreover, during Mr. Flaharty’s time at Park and Planning, there was not
ongoing litigation regarding the existence and legal entitlement to use of the historical farm road,
a fact that impacted later consideration of the issue by Park and Planning.489 Simply put, there
was an active dispute regarding the area at the time that new addresses were requested in 2007.
Park and Planning did not choose to assume the role of implicitly adjudicating the dispute that
was ongoing in the courts system at the time. Whether in retrospect this was a good decision is
open to question. Unfortunately, it became a situation in which citizens were, at that point,
dealing with a government agency that chose, for real reasons, not to be fully accessible to those
seeking assistance.
Our investigation also determined, based on our independent review of the title work for
properties in the historical farm road area, and based on information obtained from Mr. Flaharty,
that the legal work and surveying performed on the properties owned by many members of the
Community was rife with problems.490 It is clear that the problems with the title and survey work
impacted the ability of some Community members to obtain addresses for their properties.
Dating back to the late 1980s or early 1990s, Mr. Flaharty encountered issues with the deeds
possessed by property owners in the Community. 491 As indicated above, on certain occasions,
Mr. Flaharty allocated addresses to property owners despite issues with property deeds in order
to allow them to proceed to the next step of the governmental bureaucracy. However, this
occurred during a time period where enforcement of the public road access rule was less
stringent and does not establish that later conduct by Park and Planning was improper. Put
simply, there were long-running issues with deeds, title work, and survey work in this area. Due
to these issues, there was no improper denial of addresses by Park and Planning because public
road access was unclear.
Therefore, as set forth above, our determination is that Park and Planning officials did not
improperly revoke old addresses or refuse to issue new Brooke Road addresses to certain
members of the Community who owned property in the historical farm road area.
2.

Park and Planning, Through Its General Counsel, Did Not Act
Improperly or Exert Undue Influence over Officials at MDP in an
Attempt to Reverse MDP’s Decision to Issue a Revision to the Tax
Map.

Regarding the second allegation in Part Two of our investigation, we have determined
that Park and Planning, through its General Counsel, Adrian Gardner, did not act improperly or
exercise undue influence in his contact with MDP. After Mr. Rounds, Mr. Kanstoroom, and Ms.
Gude Lewis visited the Information Counter at Park and Planning, Mr. Rounds and Mr.
Kanstoroom visited the MDP office and spoke with a functional analyst at MDP, Eric Engelberg,
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who performed work on tax maps for Montgomery County.492 They presented Mr. Engelberg
with deeds of properties in the Community area and with the O’Connell & Lawrence Drawing
that was intended in part to approximate the location of the historical farm road. 493 Based upon
Mr. Engelberg’s review of the information provided by Mr. Rounds and the MDP file, Mr.
Engelberg advised that he would alter the working tax map of the area maintained by MDP to
reflect the historical farm road.494 At the request of Mr. Rounds and Mr. Kanstoroom, Mr.
Engelberg also wrote a letter to Park and Planning official Rose Krasnow to advise her of MDP’s
decision to change the tax map.495 Mr. Engelberg wrote the letter because he believed that the
change to the tax map would facilitate assignment of an address to Mr. Rounds.496 According to
the allegations, after Mr. Engelberg’s letter was delivered to Ms. Krasnow, Mr. Gardner became
aware of the unofficial change to the working tax map. It is alleged that Mr. Gardner then
contacted MDP officials in order to have them reverse the change to the working map because
the change to the map depicted the historical farm road.497
Our investigation determined the following operative facts regarding the contact by Park
and Planning General Counsel with MDP. First, after Mr. Engelberg wrote a letter to Ms.
Krasnow explaining that MDP would modify the tax map for the area in question to depict the
historical farm road, Mr. Gardner became aware of the modification.498 Mr. Gardner was
concerned that MDP was inadvertently creating inaccurate evidence that could be used in the
ongoing litigation, in which Park and Planning was a named defendant.499 Therefore, he wanted
to ensure that any change MDP made to the tax map for the area adhered to the proper
procedures and was executed with full knowledge of the facts. 500
Mr. Gardner then made contact with the Planning Director for the Prince George’s
County Planning Department of Park and Planning, Fern Piret, who knew the Secretary of the
MDP, Richard Hall.501 Mr. Gardner did not want to make contact with Secretary Hall, whom he
did not know, without an introduction.502 Ms. Piret contacted Mr. Hall and advised him that the
unofficial change to the tax map had been made, that there was ongoing litigation concerning the
area in question, and that Park and Planning wanted to ensure that MDP was fully apprised of the
facts and had properly followed MDP procedures before it followed through with the change to
the tax map.503 Mr. Gardner also had his assistant send email messages to MDP to arrange for a
492
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discussion of the issues.504 Two attorneys who worked for the General Counsel’s office at Park
and Planning spoke with Shelly Wasserman, General Counsel for MDP, regarding the issues.505
After understanding the full set of facts regarding the unofficial tax map change,
Secretary Hall instructed the appropriate staff at MDP to review the situation.506 MDP staff
conducted a review of the proposed tax map change and met with the Secretary to recommend
that the proposed tax map change not be made.507 The Secretary agreed and the decision by Mr.
Engelberg was not formalized.508 No change to the tax map was made. MDP determined that the
unofficial change to the tax map had been made prematurely by Mr. Engelberg without the
appropriate amount of research that is necessary before making such a change.509 MDP also
determined that Mr. Engelberg made the unofficial change without knowledge of the
circumstances surrounding the historical farm road.510 MDP further determined that, as there was
ongoing litigation regarding the historical farm road, it was improper to make any change to the
tax map of the area.511 In short, Mr. Engelberg made a change to a working tax map without
knowledge of the full facts regarding the situation. When senior officials at MDP became aware
of the full facts, they decided not to make Mr. Engelberg’s proposed change on the tax map as
officially published by MDP.
During our investigation, we reviewed and analyzed the comprehensive set of ethics
guidelines that has been established by Park and Planning to govern the ethical conduct of its
employees. We also reviewed and analyzed the ethics laws set forth for employees of the State of
Maryland located at Title 15 of the Maryland Code, State Government. There is not an ethics
provision that prevents an employee of a bi-county commission from initiating contact with
another state government entity or alerting another state government entity of the full set of facts
underlying a proposed action by the state government entity.
More broadly, through interviews with Eric Engelberg, Mr. Gardner, Ms. Piret, Ms.
Wasserman, and Secretary Hall, we found no evidence of any improper action or undue
influence by Mr. Gardner. The investigation established that MDP and Park and Planning
frequently work together on various issues and are in frequent contact. 512 Therefore, it was not
of these events. Mr. Gardner indicated that his contact with Ms. Wasserman, if any, was in line with the information
set forth above: he wanted to ensure that MDP was fully apprised of the facts and had properly followed MDP
procedures before putting in place any change to the tax map. Adrian Gardner Investigatory Interview Notes (Aug.
28, 2013). We also interviewed Ms. Wasserman for this Report. Ms. Wasserman advised us that she did not recall a
specific conversation with Mr. Gardner. However, she also advised that she did not recall much about the alleged
controversy, other than it involved a dispute regarding a change to a tax map. More broadly, Ms. Wasserman
advised that there was regular contact between Park and Planning and MDP, and that it was not unusual for
employees of the agencies to discuss issues of mutual interest.
504
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exceptional that Mr. Gardner alerted MDP to an issue on which MDP actions impacted Park and
Planning. Moreover, there is no evidence that Mr. Gardner did anything other than cause MDP to
become fully apprised of the factual circumstances surrounding the unofficial change to a
working tax map. There is no evidence that any threats were made or that any pressure was
applied by Mr. Gardner or those acting on his behalf. Based on the above, we have determined
that Mr. Gardner did not act improperly or exercise undue influence in his contact with MDP.
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IV.

Conclusions and Recommendations
A.

Conclusions

Based on the foregoing, regarding Part One of our investigation, our conclusions are as
follows:
(1)

The approval and construction of Dellabrooke and the related Category I
conservation easement did not eliminate the northern part of the historical farm
road that previously served the Community and provided it with access to Gold
Mine Road.

(2)

MHG did not intentionally and improperly omit reference to the historical farm
road in plans, surveys, and other submissions to Park and Planning, and Park and
Planning therefore did not fail to correct the alleged omissions. Additionally, the
historical farm road was never a public road and was not removed from
government maps during the regulatory approval process for Dellabrooke.

(3)

The attorney for Warren Brown, Richard Alper, did not draft the property
description that described parts of Dellabrooke area property; rather, Mr. Alper
obtained the description of the property appended to the deed from surveyors at
the time of the conveyance from the Kahn Trust to Mr. Brown.

(4)

The description attached to the Kahn Trust to Mr. Brown deed was prepared
principally using modern surveying equipment, recited measured land description
coordinates, and did not need to rely on a historical farm road of uncertain
dimensions.

(5)

The 69.3 acre Category I conservation easement was not imposed as a racial or
socioeconomic barrier between property owners of Dellabrooke and the property
owners of the Community.

(6)

The Category I conservation easement is legally valid and was properly granted
and recorded under Maryland law.

Based on the foregoing, regarding Part Two of our investigation, our conclusions are as
follows:
(1)

Park and Planning officials did not improperly revoke old addresses or refuse to
issue new Brooke Road addresses to certain members of the Community who
owned landlocked property in the historical farm road area.

(2)

Park and Planning, through its General Counsel, did not act improperly or exert
undue influence over officials at MDP in an attempt to reverse MDP’s decision to
issue a revision to the tax map.
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B.

Recommendations

As a result of our independent counsel investigation, we have three recommendations for
Park and Planning moving forward, all of which relate to the manner in which Park and Planning
provides services to members of the public.
First, Park and Planning should develop a centralized database of its records for
applications of subdivision. Every document generated during an application of subdivision
should be maintained within this centralized database and should be accessible by the general
public. During our investigation, it became apparent that many of Park and Planning’s official
files that should have been publicly available were stored in various locations throughout the
governmental bureaucracy and were not, in fact, available to the public. Moreover, the files were
not centralized, such that there was not an official file that included all materials related to
Dellabrooke from all divisions and agencies involved in the Park and Planning subdivision
approval process. Through extensive efforts,513 we were able to reconstruct substantially all of
the materials that would have been in a full, centralized Park and Planning subdivision
application file. However, such a centralized file storage system or practice of record keeping
does not, at present, exist within Park and Planning. If there had been such a system, many of the
questions raised would have been answered by the information in the files.
Second, Park and Planning should develop an official, formal policy for the assignation
of addresses to properties in Montgomery County. Park and Planning should uniformly
administer this policy in all of its dealings with the public. If demonstrated legal access to a
public road, or any other showing, is required in order to obtain a property address, it should be
required in every instance. Moreover, the official, formal policy should be written and made
available to the public. It should not be left up to staff personnel at Park and Planning to explain
to members of the public the informal requirements that Park and Planning possesses with regard
to the assignment of addresses. Addresses are substantial matters that are important to the public.
An address is required in order to apply for many government permits. Therefore, the system by
which addresses are assigned should be official, formally promulgated and published, clearly and
fairly administered, and transparent to the general public. It is our understanding that the
development of such a system is currently underway by Park and Planning staff and is on the
Planning Board’s agenda.514 The finalization of that effort will greatly enhance the services that
Park and Planning provides to the public. Such a system might have avoided much of the turmoil
that gave rise to the lawsuits discussed in the Report.
Third, Park and Planning should undertake additional efforts to further its mission to
“improve the quality of life for all of the citizens of the bi-county area it serves and of the
communities in which these citizens live, work and raise their families.”515 As a necessary part of
this mission, Park and Planning should consistently and actively seek to provide assistance to
members of the public. As a result of our investigation into the Part Two allegations, we
513

There were many employees at Park and Planning who assisted our efforts.
The proposal for a Park and Planning addressing system is currently on the Planning Board’s agenda for
December 2013.
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http://www.mncppc.org/About_M-NCPPC/Our_Mission.html (last visited Nov. 26, 2013).
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concluded that many of the issues that precipitated this investigation were made worse by Park
and Planning’s adoption of a defensive posture to the allegations. Rather than seeking to solve
the problems with which Park and Planning was presented by members of the Community—
namely, the Community members’ apparent inability to obtain addresses for their properties—in
a proactive manner, Park and Planning, at times, moved to protect its own interests. The context
for Park and Planning’s actions was that it was a named defendant in lawsuits in which the
agency was accused of serious wrongdoing, the agency was extremely busy with planning and
subdivision matters during a time of expansive real estate activity in the County, and the agency
was also embroiled in another controversy that consumed the agency’s time and resources.516
Despite these factors, Park and Planning has a duty to address matters of public and private
concern that pertain to the agency, and should seek to further its mission by undertaking
proactive assistance efforts to the public, including to those members of the public with whom it
is engaged in active disputes. This was eventually done in this matter in 2013, but only after
many years of citizen frustration and litigation.
Overall, despite the public criticism of Park and Planning that precipitated our
investigation and the issues noted above, we determined that Park and Planning is a responsible,
ethical, competent, hard-working, and professional agency. It is not an agency in crisis or in need
of a substantial overhaul or reorganization. Following the recommendations outlined above will
improve the performance of the agency and further the existing services that it provides to the
general public.

516

This is the Clarksburg controversy that became a substantial dispute over whether there had been strict
adherence, by various developers, to the approved site plans of several residential subdivisions within the 270
community of Clarksburg.
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