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Department.of Park and Planning, Community Services, Park Permit Office -

9500 Brunett Avenus, Sliver Spring, MD 20301
Park Permbt Office - Siiver Spring: 301-495-2526 - Germantown: 301-495-2480 Emergency # Park Polics: 301-949-3010 : /
PERMIT NUMBER:  ggapo Schedulsd By: . Gorvey
PARK FACILITY:  Dasnestown Local Park Daie:.  28-Jun04
ADDRESS: 14211 Damestown RD Stawis:  Fim
Damestown

This Park Facility Permit represents a contractual agreement betwaen Cemp Callove
Maryland-Ngtional Capital Park and Planning Commission. Permission fo use the Fac
of this Agreement, contained herein and atiached hereto, all of which form part of this Agreemant.

i) Contact .

Ii) Purpose

Alax/Cynthia Markoff/Boska

Camp Callava

15208 Sensca RD
Damastown, MD 20814

Phono #: 301 216-1248

Home &

of Use

ilj) CondRtions of Uze

Fax &

Work #:

PK Bus Access
Field Trip

1. The permit must be displayed In the front window of the bus upan entering the Park.

2. Buses are allowed in the park only between 9 am and 4 pm, and only on Monday through Friday.

3. Buses must park in designeted spaces cnly, one bus par space.

4. One adult chaperone is required for every 10 children.

5. Afl buses for Gabin John Reglonal Park must usa the Westiake Drive entrance.

CANCELLATION POLICY: Fees are non-refundzble.

6. EHective 01/01/04 Trash MUST be taken with permitiee oftsite for proper dispesalracycling.

ropreserld NexiCyrihia Markoft/Boska and the
les ouflined balow is subject to the Terms and Conditions

Any violation to the above rules, or to the rules/regulations stated on the permit, will result in an automatic $31 service charge, and might
result in charges jor any additional hours used or damages incurred.

Iv) Date and
PARK:

Times of Use

Darnestown Local Park

14211 Darnastown RD, Demestown, MD, 20874. Priot Approvel/Pemmission Required by Park Manager - Far smallpassenger vans/busses
only, per Jamie C.} <b¥><br<a hm!z'hnp:ﬂwwwm-mncppc.orglpafkslpam_u_m_daylseplparkday,sew.slﬂm'>donl
color="#79894b">Mora Park Information {photos, diractions) & Maps<font></a>

Data

£6-14-04.fon)

06-15-04 (Tue)
05-16-04 (Wed)
08-17-04 {Thu}
06-18-04 {Fn)

06-21-04 (Mon)
06-22-04 (Tue)
06-23-04 (Wed)
06-24-04 {Tow)
06-25-04 {Fri)

06-26-04 (Mon)

Stant Tims
09:00 AM
03:00 AM
09:00 AM
09:00 AM
09:00 AM
09:00 AM
09:00 AM
00:00 AM
09:00 AM
03:00 AM
09:00 AM
08:00 AM

End Time
04:00 PM
04:00 PM
0400 PM
04:00 PM
04:00 PM
04:00 PM
04:00FM
04:00 FM
04:00 PM
04:00 PM
04:00 PM
04:00 PM

Facility

Bus Accass ii8
Bus Access #8
Bus Accass #8
Bus Access #8
Bus Access #8
Bus Accass #8
s Acoess #
Bus Access #8
Bus Access #8
Bus Access #8
Bus Access #8
Bus Access #8

Fee  Extrs Fee
$0:00 $0.00
£0:00 $0.00
$0:00 $0.00
$0.00 $0.00
§G,00 $0060
$G.00 $0.00
o0 $00
S0 $0.00
.00 $000
.00 000
$.00 $0.00
$6.00 £0.00

Total
$0.00
$0.00
$0.00
50.00
$0.00
5000
$000
$0.00
$0.00
$0.00
$0.00
5000

Page:1 of 3
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. PERYHT NUMBER: 96460 , _
© . Ded004(Wed) . 0%:00AM 0400PM  Bus Acoess#6 . somw 8000 $0.00
H701-04 (Thu) 0900AM O0400PM Bus Atcess #8 ' T $0.00 $0.00
_ D7-p204 (Fh) . 00:00 AM ©4:00 PM Bus Accoss ¥8 . $00a §0.00 $0.00
. 010504 {Mon) T 0500 AM 0400 PM . Biss Access # .0 %00 . S000
07-0604(Tue)  O9DOAM =~ O4:00PM BusAccess#8 .. $0.04 $0.00. - $0.00
_ 074704 (Wed) 09:00AM - 0400PM  ‘BusAtcess ¥ 00y $0.00 - $0:00
COT08-04 Thu) - ¢ 09300 AM 04:00 PM- Bug Access #8 - $0.04 $0.00 . $0.00
" 070004 {FR) . 08:00 AM . 0400PM- Bus Accass #3 ' . $0:00 $0.00 $0.00
071204 (Mon) -~ 09D0AM 04:00PM Bus Access#8 - $0.00 . $0.00 $0,00
O7-13-04 (Tus) 0000 AM, 04,00 P B Atcoss 48 - $0.04 $e0 SO0
© 071404 (Wed) 08:00 AM 04:00 PM Bus Access #8 - . 3000 $0.00 $0.00
 O7-15:04 (Thu) . 09:00 AM OL00PM. . BusAccess#8 . 300 %000 . $0.00
. OPIGOA(FR) - 0B00AM . C40OPN Bus Access #§ M $0.00 $0.00
© 071904 (Moy . OBDOAM 04:00 PM Bus Access #8 . 8803 W00 $0.00
. 972004 (Tuej . 000AM - 0400PM. Bup Atess #8 - 80109 $000 - . $0:00
- 0742104 {Wed) - 09:00 AM 04:00 PM Bus Access #8 $0.00 $0.00 $0.00
07-22<04 {Thu) 0500AM ~ O04L00PM Bus Access#8 $603 ~ $0.00 $0:00
07-2304 (F) . - 09:00AM 04:00PM Bus Accass ¥ © S, S0 $0:00
- 07-26-04 (Mon) 05:00 AM 04:00 PM Bus Access 48 W $0.00 $0.00
07-27-04 {Tue) " 0800 AM 0400PM - BusAccess¥#® $0.00 $0.00 - $0.00:
072804 (Wed) . 02:00AM 04:00PM Bus Access #3 S S8 000 $0.00
© - 07-20-04 (T 09:00 AM 04:00 PM Bus Arcoss #3 8000 S0.00 $0.00
. (7:30:04 {F) 08:00 AM 04:00 PM Bus Accass #9 $000  $0.00 $0.00
08+02-04 (Mon} 09,00 Al 04:00 PM Bus Access#3 $0.00 $0:00 | $0.00
08-0304 (Tus) 08O0AM  OACOPM Bus Access §8 . 8000 . $0.00 $0.00
08-04-04 (Wed} - 0B:00AM 04:00 PM Bus Accass #9 $0:0 $0.00 $0.00
08:05-D4 (Thu) 08:00 AM . O400FM Bus Accoss ¥ $0.00 $0.00 40.00
O8:08:04 (Fri} . 00:00 AM 04:00PM Bus Access 88 , " 308D $0.00 $0.00
050908 (o)  0900AM 0400PM Bus Accas #8 s %000 5000
08-40:04-(Tue) 09:00AM 04:00PM Bus Access #3 300 $0.00 $0.00
08-11-04 (Wed) = OZ:00AM " 04:00 PM Bus Access #8 g $0.00 . $0.00
08-12-04 {Thu) 09:00 AM 04:00 PM BusAccoss i ' $0.C0 000 - 0.0
0BA304(Fd) . 0S00AM 04;00 PM Bus Access ¥ . S00g.  Se0 - S00
08-18-04-(Mon) O000AM 04:00 PHt s Actiass 43 £$0.60 $6.00 £0.00
- 08:17:04 [Tue) 08:00 Al 04:00 PM Bus Accass # : 040 $0.00 $0.00
© 081804 (Wedh  0SI00AM 04:00 PM Bus Accass 48 $0.60 000 $0.00
08-19-04 [Thu) 08:00 AM 04:00 PM Bus Access-#8 8040 $0.00 $0.00
N | 68:2004 (Fr) 0%:00 AM 04:00 PM Bus Accass #8 , $0:60 $0.00 $0.00
. %.0f Bookings; 50- Starting; 14-Jup-04 Endingt 20-Aug-D4 Attendanca: 0
) Additional Fees : 4 :
. Extra Fos - Rental Quantity Charge ' Tax . Total
' PK-BUS,ACGESS FOR PGMC GROLIPS ONLY 1 $30.00 $0.00 $30.00
vi) Paymant Msthod : ' :
‘fonfaiFses  ExtaFess Tax  RentsiTotsl  DamageDepcsit  Total Avpiied Balgrice Cutrent
vil} Special Instructions 8/28/04 $30 RCPT#068279. YC ' :
vill) Emergency . Incase of an emargancy of 1o report any major problems, please call Park Police at 301-949-3010.
Ix) Cancelfationa/efunds ~  The feservation Tee Is non-ratundabia  the resarvaton Is canceled lass than 30 cajéndar days priar o the
- . g * rasesved date. If the reservation is canceled &t least 30 deys In advancs, ascanceRation penalty of $31 wil

pe charged, {Exceptions inciude the adminstrative fes for *non-fee" permits: which is non-refundable and
where-cthamies noted b the "Conditions of Usa" listed on this permit)

e " T

Page: 2 of 8
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PERWTRUMBER: 96450

x) Resarvation Changes ~Atee oi $31 will be chasged for any raservation changes. Dale changes mustibe mads 1 writing at least
' o one waek in agvance and sequire 8 $31 administrative fee. .

1, the unpersigned, peciy thet | am autharized {0 sign this contract on behalt of the group using the factiity Istet akove, have read dndully
comprehent allfees, and rulesireguiations isted o this contract and as contained In the M-NGPPC Park Rules ard Regulations guide, and

. agre to indemnity, save harmless and delend the Maryland-National Capital Park and Planning Gommission, theindividual members thereol,
and aniy park facllty. or Comiaission officials or employees, and accept full liabily for any damages which may occur during my scheduled use or

any addtional charges which may result from my use. |
Rtulptl‘ L DeeDT79 \ Paymant Data: . (0/2' g /04
Rotelved By: . . Mol o
Deposht Amount: e " Date Received:
Depoalt Fee Returned Ta: . Date Returned:

Page:3 of 3
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NUTRIENT MANAGEMENT PLAN ( |y R
For _ .

Mary Markoff

BRIEF DESCRIPTION OF OPERATION: This Montigomery County hosse producer has two
gdifferent properties. The home property (Seneca Rd.) has no land, but stables horses. The
‘Dﬂmmuun Road property has hay fields, but is in the process of being converted into pasture
and hay ground for rotational grazing,

DATE OF PLAN: November 8, 2002

DURATION OF PLAN: November 2002 through June 2004

SOIL SAMPLING AND TESTING: The operator provided the soil samples.

MANURE SAMPLING AND TESTING: The operator provided the manure samples.
BASIS OF RECOMMENDATIONS: Recommendations for all fields are Nitrogen-based.

SOURCE OF YIELD GOAL INFORMATION: Yicld goals were obtained from the farm
opcrator’s knowledge.

TIMING: Guidance on the timing of fertilizer applications is included on the recommendations
sheets. Additional information of a gencral nature is included in the “TIMING™ and
“NUTRIENT MANAGEMENT GUIDELINES” sections of this plan.

BEST MANAGEMENT PRACTICES: Observed runoff and erosion control measures on tlis
opuration are adequate.

RECORD KEEPING REQUIREMENTS: The Water Quabity Improvement Actyequires that
producers keep records on fertilizer usage. Consult the model form and directions included m
the record keeping seetion of this plan for the type of information required,

oo ME AR T RIS il aEen AN e et
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Farm Identification Summary
Total
Total Total Acres
: Account ID Account ID | Farmed Managed
Farm Name Numbers Watershed # | Acres Acres Under Plan
Alex Markoff, et. | 160303228893 PISS 80.73 20.0 200
al. . \
Nicholas & M.M. | 160601848054 0189 5.00 0 0
Markoff e '
Nicholas S. & 160300040277 0185 83.98 16.0 16.0
M.M. Markoff
Manure Summary Table
Animal Type and | Manure Generation Manure Storage Timing of

Number

Capacity/Conditions

Application

10 horses on
average

96 Tons Total per year;
14 Tons per year
Collected; 82 Tons
Uncollected per year*

Manure is stored
under tarps in the
woods. There are no
streams nearby.

Manure has not been
spread in the past.
She may start
spreading in Spring
2003.

*Qee attached manure calculation sheets

ute

(e

‘Charles Schustér

Extension Educator, Commercial Horticulture

Certification #: 1790
License #: 2030

. x/\&m %/J.de/

Krista Wilson

Nutrient Management Advisor
Certification #: 1707

License #: 2030

I:',z(}ﬂ Operator’s Sigrﬁ@e
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WiLrLiaM J. ROBERTS
ATTORNEY AT LAw
20000 FISHER AVENUE
PosT OrrFiceE Box 368
PooLESVILLE, MARYLAND 20837

CABLE ADDRESS: LAWPOOL TELEPHONE: (301) 972-8673 FACSIMILE: (BOl1) 340+2979

|

\
|

October 16, 2004

Ms. Judy Daniel

Community Planning Division

Maryland National Capital Park & Planning Commission
8787 Georgia Avenue

Silver Spring, Maryland 20910

Re: Special Exception Case No. 2608, Petition of Calleva, Inc. for a
“Child Day Care Facility”; MCPB Agenda 28 October 2004

Dear Ms. Daniel:

‘A few months ago, I entered my appearance on behalf of Sugarloaf Citizens Association,
Inc. with the offices of the Board of Appeals and the Hearing Examiner regarding the
above-referenced matter.

Recently, Mr. Kline was kind enough to share with me his letter and enclosures to you of
September 20.

While Mr. Kline’s analysis is interesting, to say the least, I must respectfully submit that
it is wrong, and it is very wrong for a variety of reasons.

1. First, Mr. Kline has implied that Ordinance No. 11-41 of the District Council, by
deleting any reference in the Zoning Ordinance to “day camps” and “summer camps”,
and simply creating a new category of “child day care facility” ipso facto necessarily
implies that the District Council must have assumed that day camps and summer camps
would be included in the new definition. On the contrary, I respectfully and in the
strongest possible terms disagree. The fact that specific language was deleted by an
action of the legislature leads me to believe that the intention was to delete such uses if
they are not specifically set forth in the applicable zone. It defies traditional notions of
statutory interpretation and common sense to assume that the legislature, by deleting
prior language, actually intended to keep it by implication.

o]
[

Ll

Providing professional lagal services exclusively in the State of Maryland
to individwals, associations, government & industry worldwide.
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In addition, there is a very explicit definition of a “child day care facility” set forth in
Section 59-A-2.1 of the Code which states, inter alia, that it shall be “a dwelling or
- building in which child day care services are provided in accordance with all
applicable state and county laws and regulations”. In looking at that rather detailed
definition, it is hard to assume that the District Council intended to include in that
definition summer camps, or day camps, or overnight camps, as a part thereof, espec1a1]y‘
in light of the state regulations incorporated by reference.

2. Please consult the Code of Maryland Regulations, [COMAR] which provides
substantially different BRIGHT LINE definitions and standards for a “youth camp”,
(which is primarily geared to outdoor activities and for which the Petitioner currently,
according to its petition, is licensed and governed by the Maryland Department of Health
& Mental Hygiene, even though it is presently operating illegally in violation of the
Zoning Ordinance and has been for a number of years), and a “child day care facility”,
governed by the State Department of Human Resources (which involves a dwelling or
building for the care of pre-school children or school aged children before or after school
or when school in not in session). COMAR Section 10.16.06.02 expressly defines the
former. COMAR Section 07.04.02.01 expressly defines the latter. With regard to the
latter, i1t is important to note that the State Department of Human Resources, in defining a
“child care facility”, quite expressly excludes a “youth camp” licensed by the Department
of Health & Mental Hygiene. The differences in the definitions and licensing standards
are striking, and the definition of a child day care facility clearly is not applicable to the
operations as described by the Petitioner in this case.

3. Of course, the Petitioner may certainly apply for a child day care facility as special
exception in the RDT zone. That right is not subject to debate. However, it must be a
child day care facility which meets State Regulations. The Petitioner may not operate a
youth camp, inasmuch as a camp is not permitted by right or allowed by special
exception. In addition, the Petitioner may not operate both as one and the same, since -
state law and regulation clearly and unequivocally states that a youth camp does not
qualify as a child day care facility. In this respect, the State regulation of these respective
functions is pervasive, and preempts any local jurisdiction’s lessening or alteration of
those very clear State standards.

Even 1n the absence of a pervasive preemption by the State, however, this is not a
distinction which the undersigned has just pulled out of the air; indeed, if one examines
the definition of a “child day care facility” set forth in Section 59-A-2.1 of the
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Montgomery County Code, it states quite explicitly that any such facility must be “in
accordance with all applicable state and county laws and regulations.”

- In addition, on this point I will note that the definition in the Montgomery County Code
anticipates a “dwelling” or “building” for the “child day care”, and the state regulations
provide detailed minimum standards of square footage for each child at any given time,
minimum bathroom requirements, minimum light and heat requirements, etc. In this
case, there 1s nothing in the record to indicate that any buildings, other than open sheds
and barns, will be used to house the children in connection with this purported “child day
care facility”. '

1 strongly suggest you carefully review Title 07, Subtitle 04, Chapter 02, of COMAR to
confirm the fact for the Staff and the Planning Board that this Petition for Special
Exception falls very far short of even the minimum standards for a “child day care
facility” in accordance with state law and regulation, which are quite expressly
incorporate by reference in the definition thereof adopted by the District Council.

4. While the petitioner’s counsel’s (Mr. Kline’s) citation to two (2) recent decisions of
the Board of Appeals are interesting, those decisions are hardly controlling and do not,
and, for that matter cannot, constitute, under the circumstances, any “long standing
administrative interpretation” of the Zoning Ordinance:

A. In the first case, S-2503, concerning Holton Arms School, Holton Arms held an
existing special exception for a private educational institution and thereafter requested
permission to operate what it characterized as a summer camp under the provisions of a
“child day care facility” as it relates to the R-200 and R-90 Zone. The evidence of record
in that case clearly indicates that practically all of the activities were to take place within
the buildings on the existing campus of the existing school. The Staff report expressly
stated that such use was an “accessory use” to the existing “private educational institution
special exception”. And the Board of Appeals found the same. Also significant was the
following finding of the Board of Appeals:

“The Board finds that summer camps display many of the same features
and the same activities, as private educational institutions. . . .”

The problem with citing the Holton Arms School case in connection with the pending
request for a special exception in the instant case is that: (i)there is no existing private
education institution on the subject property; (i1) a private educational institution is
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‘ .
permitted neither by right or special exception in the RDT zone'; and (iii) the Petitioner’s
application clearly is for an outdoor camp as opposed to mainly indoor activities as set
forth in the Holton Arms School case.

B. The second case cited by Mr. Kline, Case No. S-2463, involved the expansion of the
Bar-T, Inc. camp, which was originally granted a special exception use (Case No. CBA-
1202A, granted February 9, 1962), prior to amendments to the zoning ordinance deleting
any reference to camps in any zone. The Board of Appeals decided to allow an
expansion thereof in its Case No. S-2463 under the “child day care facility” special
exception provision as 1t relates to the RDT Zone, noting specifically it was “an extension
of its existing day care/summer camp program”.

Quite frankly, I will state that I respectfully disagree with the Board of Appeals’
conclusion in that case. Neither the undersigned or my client were aware of those
proceedings. Under the guise of a “child day care facility”, the Board of Appeals allowed
the expansion of an existing non-conforming use. For that reason, the decision in that
case, which apparently had no opposition, was, in my professional opinion, in error.

Nevertheless, even that case can be distinguished from the instant case, inasmuch as it
involved the expansion of an existing camp program previously lawfully established in
1962.

5. The Holton Arms case really is not applicable at all. And the Bar T Ranch case is
distinguishable, since it involved the expansion of an existing camp, and that single case
can hardly serve as evidence of any long-standing administrative interpretation that a
camp qualifies as a child day care facility. Indeed, it is contrary to the law and regulation
incorporated by reference in the definition of a child day care facility in the zoning
ordinance as set forth above.

Neither of those cases hardly qualifies for any precedential value in connection with the
instant case.

6. On the contrary, the undersigned respectfully submits that, if there is any precedent
applicable at all to this requested special exception, the Petitioner, and the subject
property, it is the prior proceedings relating to Board of Appeals Case No. S-2277.

! Other than private educational institutions granted a special exception in the RDT zone prior to the current
law; such as, for example, The Barnesville School, located at the intersection of Peach Tree and Barnesville
Roads.
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This is not the first time that my client and the undersigned, at significant expense, have

gone round with this property, the property owners, this proposed camp use, and the

. Petitioner (or at least the principals of the present corg)orate entity identified as “Calleva,
Inc.”, a tenant of the property owners), and Mr. Kline. ‘

Several years ago, in the Petitioner’s quest to legitimize the continuing illegal use of the
subject property, there was an application for a special exception for a “commercial
riding stable” in connection with the Petitioner’s camp activities on the subject property
(Case No. §-2277). By decision at its meeting of May 1, 1997, the Planning Board
recommended denial of the requested special exception, stating as follows:

“We have recommended denial of S-2277 on the basis that the proposed on-site
horse-riding is ancillary to the overnight camping activities, rather than vice
versa, therefore, the application for a commercial riding stable is inappropriate.
Applicants applying for special exceptions must apply for use categories that
describe the predominant rather than subordinate or ancillary use. In this case, we
believe camping is the predominant use, and camping is not allowed in the rural
density transfer zone.” (Report of the Planning Board to the Board of Appeals,
May 6, 1997, Case No. S-2277, Exhibit 17(b), Emphasis Supplied).

That decision for recommendation of denial was unanimous by the Planning Board.

Notwithstanding the unanimous recommendation of denial by the Planning Board, the
Board of Appeals nevertheless entered an opinion granting the special exception in a split
decision. In somewhat twisted logic, the Board of Appeals stated as follows:

One of the matters raised which is a threshold issue is whether the
proposed special exception satisfies the definition of a commercial riding
stable. The Board recognizes that the program provides an activity during
the summer for young people, and therefore that it can be called a camp.. .

Nonetheless, the petitioner is not asking for approval of a camp, which is
not permitted in the RDT zone. ... The Board finds that simply because
the program is a camp it is not disqualified from also being a commercial
riding stable.

2 Don’t get me wrong. I have the utmost respect for Mr. Kline. I consider him a friend as well as a
colleague, and I realize that he is just trying to do the best for his clients.
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\
A prompt appeal to the Circuit Cour!t for Montgomery County was taken, and, after
briefing all of the issues and after hearing thereon, the Court quite expressly concluded:

Okay. Let me just tell you, I’ve read this. I've read the record. I'm going
to reverse the Board. I’'m going to reverse the Board, and the reason I’'m
going to do it 1s the writing in the Board’s findings. What they’re trying to
do is they’re trying to create something that doesn’t really exist. They are
trying to put a square peg in a round hole.,..

.. . It can be called a camp. It is a camp, and the participants are
campers. It’s one element of camp activity. Nevertheless, the petitioner is
not asking for approval of a camp, which is not permitted in the RDT
zone, . . . a camp is not permitted. (Transcript, p. 42, Emphasis
Supplied)’

It is important to note that the Circuit Court did not remand the case to the Board of
Appeals for further proceedings, but rather ordered outright that the Board of Appeals
enter an order revoking the special exception previously granted.*

While decisions of courts of original jurisdiction, such as the Circuit Court, are not
reported appellate decisions and generally carry only limited precedential effect, a Circuit
Court decision regarding the same property, the same property owners, and similar
attempts to by-pass the requirements of the zoning ordinance to legitimize that which is
clearly not permitted by right or allowed by special exception is, the undersigned will
submit, absolutely controlling in the instant case under the doctrines of res judicata or
equitable estoppel.

ek sk ok ke sk ok ok sk ok sk ok sk sk sk sk ok ok sk sk sk skook ok skok skok

* A complete copy of the transcript of the proceedings of February 4, 1999 in Civil No. 189446, before the
Honorable Vincent E. Ferritti, Judge of the Circuit Court, is enclosed for your ease of reference. I assume
your files contain copies of the other documents referred to herein.

% In 23 years of practicing land use law in Montgomery County, this was the first and only time that the
undersigned ever had the Court ORDER the Board of Appeals to DENY a special exception, as opposed to
simply remanding the same for further proceedings.
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The Petitioner cannot receive approval for a camp. That pretty much goes wifhout'
saying. It’s not allowed under the zoning ordinance. The Planning Board has said that.
The Board of Appeals even said that. And the Circuit Court said that in no uncertain
- terms. ‘

Now, the same Petitioner once again is trying to “pigeon hole” his or its operations into a
defined use in the Zoning Ordinance which simply is not applicable under any.
circumstances. The Petitioner’s previous attempt to characterize the camp operations as a
“commercial riding stable” was a stretch, to say the least—a stretch which the Circuit
Court could not and would not accept.

The Petitioner’s current attempt to pigeon hole its continuing and illegal camp operations
as a “child day care facility” is even a further stretch and, quite frankly, borders on the
absolutely absurd. It’s a different hole, but it’s even a larger square peg.

The undersigned and the undersigned’s client submits exactly what was submitted years
ago to the Planning Board, the Board of Appeals, and ultimately to the Circuit Court: that
15, 1f someone wants to establish and operate a day camp, or overnight camp, or summer
camp, or a private educational institution in the RDT zone, then it is necessary for them
to seek a zoning text amendment with the appropriate conditions and restrictions as
decided by the District Council in its ultimate legislative wisdom for such a particular
defined use, but it simply is not appropriate to create something by administrative fiat
grounded upon tortured logic which has not passed the muster of the legislature. An
administrative agency may not re-write the law, which exactly what is requested in this
case.

It is not appropriate, under any circumstances, to attempt to re-categorize or pigeon hole a
use which is not permitted by right or special exception as another use which clearly does
not apply. [See, for example, United Parcel Service, Inc. v. Peoples Counsel for
Baltimore County, 93 Md.App. 59 (1992), rev’d on other grounds, 336 Md. 569 (1994).]

As stated by Judge Ferretti more than five years ago in speaking to Mr. Kline, counsel for
the Petitioner:

I think the way to do this is to go to the county, or to the Board, or actually
the county council and say, look, you may not have realized what you
were doing, but this is what the effect, this 1s what some judge said, and if
you really wanted to do this, then fine, but if you didn’t, it’s time to
change it. (Transcript, p. 45).
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That’s really the bottom line. And it’s the same bottom line my client has been saying to

the Petitioner for years.
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In addition, even if the Staff or the Planning Board, in passing upon this special exception
request, should totally ignore the above analysis, there névertheless are a substantial
number of additional items which need to be addressed, and which must be addressed in
the staff’s report to the Board:

1. The submittals by the Petitioner for the special exception indicate the construction of
new improvements on the subject property. Those improvements, under any stretch of
the imagination, cannot be considered as for “agricultural purposes only”; therefore, a
plan of subdivision must be required in connection with this property. (For example, the
Statement of Operations filed on behalf of the petitioner states that there will be a
residence constructed on the property for the “president of Calleva, Inc.” That is a
residential use, and without a doubt requires a plan of subdivision).

For either a child day care facility licensed by the Maryland Department of Human
Resources, or a camp licensed by the Maryland State Department of Health and Mental
Hygiene, there are, as set forth in the Code of Maryland Regulations, (COMAR), specific
requirements for buildings, including square footage per child, number and type of
bathrooms, HVAC, etc., and the Petitioner should be required to provide adequate
evidence of the same prior to any recommendation of approval by the Planning Board
and the granting of any special exception by the Board of Appeals. The Petitioner’s
filings to date are sorely lacking in any evidence of even an attempt to comply with those
regulations.

2. In that same regard, while the Petitioner’s site plan indicates an area for bathroom
facilities, it does not indicate any approved septic area other than a proposed septic area
for the residence to be constructed on the property.

3. There is no evidence in the record whatsoever to indicate that there is sufficient
sewage disposal property, much less a potable water supply on the property, which would
be required to service the building for a child day care facility in accordance with
applicable state and county regulations. But then again, there also is the matter of the
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total absence of any such child day call\e facility building as required by the definition of
the same. | ‘

4. The proposed transportation of students from other schools to participate in
recreational activities on the property is not, and cannot be, considered a “child day care
facility” as defined by the Montgomery County Code, which references state law and
regulations.

5. The provision of overnight camping on the property by any persons other than the
owners thereof cannot be characterized as a “child day care facility” as defined by the
Montgomery County Code, which references state law and regulations.

6. The petitioner’s “Statement of Operations™ as filed states that there is a fleet of fifteen
(15) buses operating for the camp, and “during the summer season, Calleva employs a
staff of approximately 40-50”, and “during the school year. . ., there is a staff of 15-20
part-time adult professional employees”, and “the Haunted Forest event is staffed by
approximately 60-70 young people. . .” (Statement of Operations, Page 6).

Under even the most conservative estimates, these operations would generate far more
than thirty vehicle trips per day. Accordingly, a traffic study should be required to satisfy
Local Area Transportation Review requirements. To the best of the undersigned’s
knowledge, there has been no traffic study provided by the Petitioner (at least, it hadn’t
been filed with the Board of Appeals last week). Indeed, Martinsburg Road is a very
narrow and, for that matter, dangerous road, and the entrance to the petitioner’s
operations is located at a ninety-degree blind tun. The undersigned’s client and its
members have already witnessed the substantial traffic generated on Martinsburg Road
by any number of buses and commercial vehicles entering the property for the
Petitioner’s current operations, said operations being clearly and unequivocally presently
in violation of applicable law.

In addition, the hundreds, if not thousands, of vehicles generated by the “Haunted Forest”
present even a more significant problem. A traffic analysis should be required, and the
undersigned would suggest that it should have started on October 9, 2004, inasmuch the
date for the beginning of the “Haunted Forest” was October 9, 2004, to continue through
October 31, 2004 on each weekend. If that traffic study has not been conducted, then it
only makes sense to wait until the 2005 “Haunted Forest” to conduct that study.

The fact of the matter is that the Petitioner’s Statement of Operations would make it the
largest employer and generator of traffic in the entire area, with the possible exception of
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the industrial uses of the Mirant generating Station and Montgomery County’s Resource
Recovery Facility.
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Please pardon my incredulity, but I just have a hard time believing that, five years after
the Circuit Court’s decision in 1999, which was very direct in its terms, we are all back
where we started before again, the undersigned, Mr. Kline, our respective clients, the
Planning Board and the Board of Appeals; except for the fact that: (i)the Petitioner has
continued and substantially expanded its illegal operations on the Subject Property, (ii)
now a much larger square peg is trying to be jammed into a different, but smaller, round
hole, and (iii) we now have the benefit of a Court decision.

While Mr. Kline’s reference to two prior opinions of the Board of Appeals regarding
expansions of existing uses are interesting, it does not constitute any “long standing™
administrative interpretation, nor can it serve as any precedential effect for this particular
special exception. On the contrary, the undersigned would submit that, while a Circuit
Court decision normally has no precedential effect, it does have a binding effect upon the
parties to such a decision. In this case, the Petitioner is essentially the same Petitioner
that sought a “commercial riding stable” special exception back in 1997, the property
- owners are the same and, but for the fact that the Petitioner now requests a much larger
operation, it’s all the same in the grand scheme of things. So, here we go again.

In 1999, the Court said you can’t operate a camp in the RDT Zone and, if you want to do

that, then seek a zoning text amendment, and that should have been the end of the
discussion. As quite forcefully stated to the Petitioner by the Circuit Court back in 1999,
(and by this party for years prior thereto), perhaps day or overnight camps should be
allowed by permission or right in one or more zones in Montgomery County. However,
the appropriate avenue to pursue is that of a zoning text amendment, in which the District
Council will impose appropriate limits and conditions as it sees fit. However, it is not
appropriate to attempt to justify a use which clearly is not granted by right or allowed by
special exception under the guise of some other use in an attempt to “pigeon hole” that
use. And that is exactly what the instant case represents, just as the prior case years ago
regarding the same property.

The only difference is the prior case was a stretch and required judicial intervention. This
pending case is absurd and can be quickly addressed and dispatched by reference to the
zoning ordinance and State law and regulation.
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Should you have any questions or require any additional information, please do not
hesitate to contact me. With best regards, 1 remain,

Wi]liawzg ‘
cc w/ enclosure:

The Hon. Derick Berlage, Chairman
Sugarloaf Citizens Association, Inc.
Jody S. Kline, Esquire

WIJR:dhg
Enclosure



PROPOSED LANGUAGE FOR FOREST CONSERVATION EASEMENT AGREEMENT
FOR CALLEVA, INC.

INSERT THE FOLLOWING LANGUAGE IN THE
STANDARD FOREST CONSERVATION EASEMENT AGREEMENT:

“Attached as Exhibit is a copy of the approved Forest Conservation
Plan on which are shown the proposed sites for facilities associated with
Grantor’s outdoor recreational activities, including camp sites and “ropes course”
elements. These activities areas shall be installed, operated and maintained
subject to the following conditions:

1. Each Aactivity area will be left in as natural condition as possible, but
natural materials, such as wood chips, shall be used as necessary to cover
and stabilize cleared areas and arcas of activity.

2. Delineation of activity areas.

A. Activity areas, including staging areas for ropes course, camping
and benefit performances, shall be well delineated to eliminate
incursions into natural areas.

B. Pathways between activity areas shall be well delineated to eliminate
lncursions vinto natural areas.

C. Methods of delineation may include lining trails and staging areas with small

logs, staking a line of low ropes or other methods that clearly indicate areas
meant for foot traffic and discourage crossing into natural areas.

3. Existing activity sites (thirteen in number) may remain in place. The
existing activity sites may be relocated within the Easement Area. or the
Grantor may establish sites for new activities. However, ultimately there
shall be no more than eight activity sites located within the stream buffer
areas. : :
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Before any activity site is relocated, or before a new activity site is
established, Grantor shall coordinate with M-NCPPC to ensure that
the new site is created and operated in accordance with the
purposes of this Agreement, to include a site visit by an M-NCPPC
emplovee if deemed approprate by the agency.

For relocated sites, or sites for new activities, no significant trees will
be removed to establish the activity area. In addition, ropes that are
attached to individual specimen trees shall be tied or bolted in such a
way that the tree is not permanently damaged.

When an activity site is abandoned. the area will be restored to a

natural condition. Methods for restoration will be developed in
coordination with M-NCPPC staff. These may include but are not
limited to the planting of shade tolerant trees and shrubs, and
maintaining the areas free of exotic species while the normal
woodland growth is allowed to regenerate. While the former
activity sites is in the early stages of regeneration, the area will be
protected from browsing by deer, preferably by installation of a
deer protection fence.




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

