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June 6, 2005

Hand Delivered

The Honorable Derick Berlage

Chair, The Montgomery County Planning Board

The Maryland-National Capital Park and Planning Commission
8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Craftstar Homes, Inc.
Clarksburg Town Center
Site Plan Nos.: 8-98001 and 8-02014 (the “Site Plans™)
Project Plan No. 9-94004 (the “Project Plan”)
Setbacks and Request to Approve Amendments to
the Project Plan and the Site Plans

Dear Chairman Berlage and the Other Members of the Planning Board:

We represent Craftstar Homes, Inc. and its LLC affiliates (together, “Crafistar™),
one of the owners and builders building the “two over two” townhouse condominiums
and the fee simple, single family attached (“SFA”) townhouses at the Clarksburg Town
Center (collectively, the “Townhouses™). Due to the confusion created by the differing
Building Restriction Line (“BRL”) information on the applicable signature sets,' the
stake outs performed by Craftstar’s contractor civil engineers resulted in the as-built
footprint for some of Craftstar’s duly approved Townhouses encroaching across the more
restrictive BRL specifications called out in the corresponding Tables (collectively, the
“Setback Issue”). Attached at Exhibit 1 is a list of (1) the occupied Craftstar dwellings
and (2) those that are under construction and under contract with Crafistar customers
(again, both SFAs and 2-over-2 condominium Townhouses), that are believed to be
involved arid in need of the relief requested herein. At Exhibit 2 are as-built surveys
demonstratively showing the magnitude of each arguable encroachment at issue. Both

"In short, the BRL envelopes schematically depicted on the signature sets, in some instances, are less onerous than
appear on the conflicting tables (“Tables”) copied onto those corresponding sheets of the applicable signature sets.

11921 Rockville Pike, Rockville, Maryland 20852-2743 ¢ Tel: (301) 230-5200  Fax: (301) 230-2891
Washington, D.C. Office: (202) 872-0400 » Greenbelt, Maryland Office: (301)699-9883 « Tysons Cornet, Virginia Office: (703)684-5200
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the list at Exhibit 1 and the surveys at Exhibit 2 were provided to us by Charles P.
Johnson & Associates, Inc.” (What the enclosed as-built surveys depict is explained

further below.)

For the reasons that follow, Craftstar respectfully requests that the Planning Board
revise the Project Plan and the Site Plans to eliminate those arguable encroachments over

such BRLs shown in the referenced Tables.

Further, we respectfully request a hearing as soon as possible, if not before the
Board’s planned June 16, 2005 hearing, then as part of such hearing,. Whether or not
other issues are considered on June 16, 2005, we request a hearing to consider our
request, as soon as possible, which we believe may be considered (and action taken
thereon) without coupling it with the other matters that the Planning Board will be

addressing.
We respectfully recommend that the Planning Board bifurcate the resolution of the

setback matter explained in this letter (and the height matter discussed in our
May 31, 2005 letter to the Board) so that the Planning Board may:

e expeditiously reassure Craftstar’s innocent customers that their
homes will not have to be moved or otherwise altered; and

e through a separate proceeding, conduct whatever investigation
and determine whatever possible resulting plan of compliance the
Board deems appropriate to comprehensively resolve the matter.

More particularly, our petition on behalf of Craftstar’s customers is that the
Planning Board approve, pursuant to its authority,” (cither through Staff and/or from the

? The point of this request is not to point fingers or even to excuse whatever as-built encroachments into the
applicable BRL envelope may exist for these properties. While explanations do exist (indeed, the applicability of
the more restrictive Tables, or the less restrictive BRI parameters schematically shown on the currently approved
signature sets is certainly debatable, both legally and factually), the purpose of this submission is to solve whatever
issues or problems a putative BRL encroachment might cause for the innocent Crafistar customers who have
lawfully occupied these homes and those whose homes were underway when the matter was brought to Craftstar’s
attention. In short, if a penalty is to be assessed (which Craftstar i$ not conceding), then it should not be imposed
on those innocent Craftstar purchasers. Respectfully, the subject Setback Issues should be solved for those innocent
customers now, regardless of any penalty phase of these discussions which might be held over for future
determination at a future date.

* The Planning Board derives its authority from: (1) Section 59-D-3.6 of the Montgomery County Zoning
Ordinance, which allows the Planning Board to consider a site plan violation on its own motion and effect a plan of
compliance; (2) Section 59-D-3.7 and Section 59-D-2.6(b)(1), whereby the Planning Board may amend the Site
Plans and the Project Plan; and (3) Section 59-D-2.9 and Chapter 50, Section 50-6 of the Subdivision Regulations,
which authorizes the Planning Board to enforce the Project Plan conditions of approval, We further note that
although an initial project plan application may require a minimum notice period, the statute does not provide one
for an amendment; therefore, we respectfully suggest that the Planning Board may conduct proceedings to amend
both the Site Plans and the Project Plan without providing a minimum of 60 days notice. Please see

Section 59-D-2.2.
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entire Board, whichever the Board decides is appropriate) the setbacks of the various
as-built SFA and 2-over-2 units which have either: (i) been sold and conveyed to
Craftstar customers; or (ii) are under construction and under a contract of sale to Craftstar
customers (“outsale contract”). Our proposed amendment would act to remove any
possible cloud on those transactions (for the benefit of Craftstar’s customers) concerning
any alleged violation of the disputed minimum setback limitations that may ultimately be
determined to exist, whether built and sold or under construction and subject to outsale

contracts with Craftstar customers.

As for implementation, especially in light of the need for immediate action, we
respectfully suggest to the Planning Board that it has the authority to implement the
requested amendment by having each of the as built surveys included in Exhibit 2 (which
are described below in more detail) signed evidencing approval, or by having copies of
the affected signature set site plans signed, again, for very prompt implementation.
Nonetheless, we believe that the surveys enclosed as Exhibit 2 may be used and would be
adequate.

The subject units fall into the following four (4) categories:
() settled and conveyed SFAs;

(ii)  settled and conveyed 2-over-2s;

(iii)  under contract and lawfully permitted SFAs (in various stages of
construction); and

(iv)  under contract and lawfully permitted 2-over-2s (in various stages of
construction).

The surveys for the Townhouses at Exhibit 2 show for each Townhouse: (1) the
“as built” building footprint line; and (2) the applicable Table Setback line, and, in some
instances, more restrictive Setback lines that may arguably apply, in a worst case
interpretation of the development approvals, in the interest of providing the Planning
Board (and its Staff) full information. For example, in the case of 2 over 2 condominium
parcels, where the Craftstar units have separate entrances to the outside of the building
and have separate outdoor space, the development approvals have been interpreted to
mean that such units could utilize the “townhouse” setback standards, even though they
may be characterized for other purposes as multi-family units.* Thus, in certain
circumstances, we show other possible/arguable setbacks as well.

Although the enclosures reflect the circumstances to the best of our knowledge
and belief, we respectfully reserve the right to supplement and refine them.

# Please contrast such units, which are how the Craftstar 2 over 2’s are designed, with ones that have a common door
leading to the individual unit entrances or that have no outdoor space, which we understand have been interpreted to

be multi-family units for setback purposes.
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1) Request to Amend the Plans For the Benefit of Craftstar’s Customers

For the reasons explained below, and to resolve the referenced Setback Issues for
the benefit of its customers, Craftstar respectfully requests that the Planning Board
immediately exercise its authority to amend the Project Plan and the Site Plans affecting
the Crafistar Townhouses described in Exhibits 1 and 2, and by its authorization “re-
draw” any applicable BRL encroached upon by those as-built homes so that the revised
BRL “tracks around” any portions of those as-built footprints currently encroaching, and
so those buildings are in compliance with the revised BRL.

We are asking for expedited Planning Board action because, before the setback
encroachments are authorized through the amendments, the affected Craftstar
homeowners may suffer undue prejudice regarding the marketability of title, if, for
example, they attempt to sell or refinance their properties. Because it is uncertain when
the Board’s investigation of the entire matter will be completed, those innocent customers
may suffer the aforesaid prejudice in the interim. Hence, time is of the essence.

The proposed amendments are equally necessary to establish for them that the
Townhouses are conforming uses, so that each building may be structurally altered,
replaced or repaired, as long as the building complies with the development approvals, as

amended. -

The proposed action would be fair, because none of Craftstar’s customers deserve
any “blame” (if any ought to be assigned) in regard to the subject Setback Issues. Indeed,
not even the Clarksburg Town Center Advisory Committee (the “CTCAC”), which has
taken issue with various parts of the approvals for the project, has asked that any in-kind
corrections (as in demolition or modification of as-built/occupied improvements) result
from these Setback Issues.

Further the Planning Board need not question Craftstar’s intentions for requesting
such action. Although Craftstar acted in good faith, it is not seeking to avoid, but plans to
participate in the further consideration of what gave rise to the Setback Issues. With this
request, Craftstar simply wishes to avoid any undeserved prejudice being visited upon its
customers. Clearly, they played no role in creating the referenced Setback Issues.

Under the totality of the circumstances, the Planning Board’s prompt amendment
will implement the only reasonable and fair solution, and will avoid unnecessary hardship
being unfairly visited upon innocent parties. To that end, we ask that you consider the

following explanation.

2) Discussion
The salient facts (upon our information and belief), at least as they pertain to
Craftstar’s customers, appear to be as follows:

e For the Townhouses in question, some of the setbacks -- that are
~drawn/depicted on the signature set Site Plans (the “Depicted
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Setbacks”) -- are less than the minimum setback provided in the
Tables included as general notations on that same sheet of the
signature set (the “Tables Setbacks”).

e The setback requirements for the Townhouses differ among the
signature set Site Plans.

e The Depicted Setbacks were relied upon and followed through
the entire review and approval process.

e Crafistar’s outside/contractor engineers staked out the building
restrictions/setbacks in the field, based upon the Depicted Setbacks,
not adverting to the arguably inconsistent (and more restrictive)
specifications in the corresponding Tables.

e Relying on the stake outs in the field, Craftstar constructed the Townhouses
within the Depicted Setbacks, albeit not always and totally within the more
restrictive setback parameters in the Tables. See Exhibits 1 and 2. Only after the
buildings were constructed, or were under construction and under contract with
Craftstar customers, did Craftstar learn of the Setback Issue. (Please note that
none of the Tables setback encroachments extend over the boundary line between

two separate properties.)

e Under the circumstances, it appears that no one noticed the
discrepancies, and building permit applications were reviewed and
approved by Park and Planning and Montgomery County, and
permits were released, and Use and Occupancy certificates (for the
2-over-2 condominiums) and final inspections (for the fee simple
townhouses) were issued, all based upon the Depicted Setbacks.

e The Townhouses in question are listed in the chart at Exhibit 1.

Craftstar relied in good faith on the stake out of its outside contractor/engineer
when constructing its homes to place those improvements within the BRL-defined
building envelopes. Even so, the Planning Board may demand a further investigation of
the facts before determining responsibility, if any, as to Craftstar. However, granting this
request to assist Crafistar’s customers should not be delayed for that remaining
investigation (if any), because it will not alter the fact that Craftstar’s customers are
innocent of all culpability in regard to same. As for Craftstar Homes, it will cooperate
with the Planning Board in addressing and resolving any remaining issues. With this
request, our client simply intends to avert any hardship for its customers in regard to the
subject Setback Issue, by having the resolution of the issues bifurcated as explained

earlier.
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3) Explanation In Support of the Request to Amend the Site Plans

June 6, 2005
Page 6

In amending the Plans, the Planning Board would be following a remedy that the
courts afford in analogous situations. Thus, we believe that the Planning Board’s
solution would be well-founded and just. Where one private property owner’s building
encroaches onto another’s land, the courts have the ability to apply the “Doctrine of
Comparative Hardship” which may avoid demolition. (Of course, the instant case
involves a different circumstance. The Townhouses do not encroach upon another’s
private property; they only encroach upon the minimum setback.) In the instant case, the
Planning Board would resolve the setback issue by amending the development approvals
and implementing a solution less harsh than demolition, in keeping with that equitable

doctrine.

The following quotation explains the doctrine and the remedy:

The preferred remedy for encroachment is an injunction ordering
removal of the encroaching structure. In Lichtenberg [v. Sachs,

213 Md 147, 131 A.2d 264 (1957)] . . ., a landowner built a house
over his neighbor’s right of way and provided comparable access
and money damages. We there noted that allowing a landowner to
relocate a right of way and pay damages ‘amounts to a request that
private property be taken for private use. No court has authority to
compel the owner of land to surrender his property to another
person, lacking the power of eminent domain, in exchange for a sum
of money ...  Id at 152, 131 A.2d 264. Thus, courts generally grant
injunctive relief when an encroachment is found.

In Easter v. Dundalk Holding Co., 199 Md. 303, 86 A.2d 404
(1952), we established an exception to the general rule. Dundalk
built a movie theater encroaching on Easter’s land. . . . Easter
obtained a judgment for ejectment that was affirmed by this Court in
1950. In 1952, we refused to enjoin enforcement of the ejection. . . .
We recognized, however, that there might be circumstances in which
a court would refuse to order the removal of an encroaching

structure; we said:

[ITt is an accepted rule that where a landowner by
innocent mistake, erects a building which
encroaches on adjoining land, and an injunction is
- sought by the owner of the land encroached upon,
the court will balance the benefit of an injunction
to the complainant against the inconvenience and
damage to the defendant, and where the
occupation does no damage to the complaingnt,
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except the mere occupancy of a comparatively
insignificant part of his lot, or the building does
not interfere with the value or use of the rest of his
lot, the court may decline to order the removal of
the building and leave the adjoining landowner to
his remedy at law.

(Emphasis added.) Urban Site Venture II, Ltd. Partnership v. Levering Associates Ltd.
Partnership, 340 Md. 223, 230-231, 665 A.2d 1062, (1995).°

Below, we apply the concepts underlying the Doctrine of Comparative Hardship.

Surely, as noted earlier, Crafistar’s customers are innocent. They had no role in
locating and constructing their homes. Thus, they are not “culpable,” even by mistake.

If the putative setback mistakes were intrinsically harmful, then the Planning
Board might be prevented from alleviating Craftstar’s customers' predicament. That is
not the case, however. The setback mistakes caused no measurable damage. The
existing homes, although arguably at odds with the Table setbacks (a technical violation),
are compatible with the neighborhood. The setbacks for the existing buildings are not
intrinsically “harmful,” in contrast to, for example, if they were located in an area that
jeopardized public health and safety, which might mandate that the homes be pulled
down and/or branded nonconforming, notwithstanding the harsh results. Rather, the
Townhouses fit within the fabric of the Clarksburg Town Center. Finally, we are not
aware of any existing conditions that offend the Master Plan.

Again, the Townhouses do not encroach onto another’s private property. They
arguably encroach upon the BRL described in the aforesaid Tables. Craftstar’s customers
are not taking another’s property or attempting to use the government to unlawfully
exercise eminent domain. Those customers arguably have a technical violation of the
Tabled BRLs. The current situation, therefore, seems less extreme than the underlying
facts involving the Doctrine of Comparative Hardship, where a trespasser has encroached
upon another’s private property. Therefore, our recommended remedy appears to be
within the scope of a just and prudent remedy that the courts would see fit to apply.

4) Recommended Implementation Plan

For all of the reasons explained herein, we respectfully request that the Planning
Board take the following actions.

a) Amend the Project Plan and the Site Plans pertaining to the BRL by expressly
permitting the above-listed Townhouses to have the minimum setbacks equal to

3 See also. Beane v. Prince George's County, 20 Md.App. 383, 315 A.2d 777 (1974); and D. Dobbs, Handbook on
the Law of Remedies Section 5.6, at 355-357 (1973).
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