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LINOWES
AND IBLOCHER LLP

ATTAORNEYS AT LAW

June 2, 2005 Emily J. Vaias
301.961.5174
evaias(@linowes-law.com

VI4A HAND DELIVERY

Ms. Cathy Conlon

Development Review

Montgomery County Planning Board
8787 Georgia Avenue

Silver Spring, MD 20910

Re: Amendment to Preliminary Plan No. 1-98091 — Parcel 14 (previously known as Parcels
2A and 5A), Rock Spring Park (the “Property”) .
Request for Adequate Public Facilities Approval of Final Office Building (117,175
square feet)

Dear Ms. Conlon:

On behalf of Elizabethean Court Associates I & II Limited Partnerships (the “Applicant”), the
owners of the above-referenced Property, we hereby submit this request to amend the
Preliminary Plan to approve the final unbuilt office building on the Property. This Property is
. recorded as Parcel 14 on Plat No. 21681 (plat attached hereto as Exhibit A) and was approved by
————Preliminary Plan-No:1-98091(the Preliminary Plan-and-Preliminary Plan-Opinion;-dated

September 7, 1999 are attached hereto as Exhibits B and C, respectively), pursuant to the FY
2000 Annual Growth Policy (the “AGP”) Alternative Review Procedures for Expedited
Development Approval (“Pay-and-Go™). The entire Property received approval for 463,651
square feet of office development, consisting of four office buildings. Two of these buildings,
totaling 247,926 square feet, were constructed in the early 1990’s (they consist of the 6-story
Camalier Building and the 6-story Champlain Building). The third building was completed in
December of 2001 and consists of 98,550 square feet of medical office space (the “Suburban
Hospital Building”). The final and fourth building will have 117,175 square feet of office space
(the “Final Building”).

The Suburban Hospital Building and the Final Building were ap1proved by Site Plan No. 8-
90027A (the Site Plan Opinion is attached hereto as Exhibit D).” Consistent with the Preliminary

! Although the Site Plan approved 98,500 square feet of medical office space and 117,225 square
feet of general office space, the Suburban Hospital Building was actually constructed with 50
additional square feet or 98,550 square feet, accordingly, the Final Building will be limited to
117,175 square feet.
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Plan and Site Plan approvals, the Applicant entered into a Traffic Mitigation Agreement dated
May 10, 2001 (the “TMA”) which was recorded in the Land Records at Liber 21199, folio 768 (a
copy of the TMA is attached hereto as Exhibit E). The Applicant also entered into an Adequate
Public Facilities Ordinance Agreement — Expedited Development Approval Excise Tax
Agreement (the “APFO Agreement”), dated December 19, 2000 (a copy of the APFO
Agreement is attached hereto as Exhibit F). Pursuant to these agreements and prior to issuance
of the building permit for the Suburban Hospital Building, the Applicant paid to the County the
required Pay-and-Go fee of $344,925.00.

Pursuant to a letter dated October 30, 2003, from Ronald C. Welke, Transportation Planning (the
“Transportation Letter”) (a copy of the Transportation Letter is attached hereto as Exhibit G),
and consistent with the Applicant’s request, the remaining 117,175 square feet for the Final
Building were placed in the queue of pending preliminary plans at that time. As you are aware,
the queue has no impact under the current Annual Growth Policy. Therefore, we are submitting
this amendment to the Preliminary Plan pursuant to Section 50-20(c)(3)(iii). Pursuant to this
section, we are requesting a twelve-year adequate public facilities determination for the Final
Building. We have enclosed herewith a Traffic Study prepared by Wells & Associates, dated
May 27, 2005, showing that all of the required intersections operate at acceptable levels of
congestion with construction of the Final Building. In addition, we have included herewith the
application and filing fee in the amount of $7,365.25.

We look forward to working with you on this Property. If you have any questions please feel
free to contact me.

Sincerely,

LINOWES AND BLOCHER LLP

(Vs

Elﬁily J. Vaias

r

Enclosures

cc:  Charles A. Camalier, Esq.
Mr. Martin Wells
Barbara A. Sears, Esq.

L&B 428184v1/04345.000L
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Date  .led: September 7, 1999

MONTGOMERY COUNTY DEPARTMENT OF PARK & PLANNING :
Action: Approved Staff Recommendation

Motion of Comm. Perdue, seconded by
THE MARYLAND-NATIONAL CAPITAL Comm. Wellington with a vote of 3-0;

PARK AND PLANNING COMMISSION Comms. Perdue, Wellington and Hussmann,

voting in favor. Comms. Holmes and

8787 Georgia Avenue Bryant absent
Silver Spring, Maryland 20910-3760

M-NCPPC

MONTGOMERY COUNTY PLANNING BOARD
REVISED OPINION

Preliminary Plan 1-58091
NAME OF PLAN: ROCK SPRING PARK

On 05-07-98, ELIZABETHAN COURT ASSOCIATES II LP submitted an application for the
approval of a preliminary plan of subdivision of property in the I-3 zone. The application proposed
to create 2 lots on 1.5 acres of land. The application was designated Preliminary Plan 1-98091.
On 08-05-99, Preliminary Plan 1-98091 was brought before the Montgomery County Planning Board
for a public hearing. At the public hearing, the Montgomery County Planning Board heard testimony
and received evidence submitted in the record on the application. Based upon the testimony and
evidence presented by staff and on the information on the Preliminary Subdivision Plan Application
Form, attached hereto and made a part hereof, the Montgomery County Planning Board finds
Preliminary Plan 1-98091 to be in accordance with the purposes and requirements of the Subdivision
Regulations (Chapter 50, Montgomery County Code, as amended) and approves Preliminary Plan
1-98091. . : ,

Approval, pursuant to the FY2000 Annual Growth Policy (AGP) Alternative Review Procedures for
Expedited Development Approval ("Pay-and- Go"), subject to the following conditions:

(1)  Prior to site plan signature set approval, applicant to submit an Adequate Public Facilities

(APE)-agreement-with-the Planning Board-limiting additional development-to-a-maximumof ————
117,225 square feet general office and 98,500 square feet of medical office uses. Total site
development is limited to a maximum of 463,651 square feet of general offlce and medical

office use

(2)  Compliance with the conditions of approval of the preliminary forest conservation plan. The
apphcant must meet all conditions prior to recording of plat or MCDPS issuance of sedlment
and erosion control permit, as appropriate

(3) Conditions of MCDPS stormwater management apprOval dated 06-19-98

(4)  Priorto recordmg of plat, applicant to submit final landscaping and lighting plan for techmcal
staff review and approval

Exhibit "C" ‘ | Page 1 of 2

®©



Preliminary Plan 1-98091

Page 2 of 2

(5)° - Terms and conditions of access and improvements, as required by MCDPW&T, to be
approved prior to release of building permits

(6) Necessary easements
In accordance with the provisions of the expedited development approval excise tax -

()

(EDAET) of the FY99 AGP, this preliminary plan will remain valid until October 7, 2001

(25 months from the date of mailing, which is September 7, 1999). Prior to the expiration
of this validity period, a final record plat for all property delineated on the approved
preliminary plan must be recorded.. In order for the approval to remain valid, all building
permits must be issued within two years of the recordation of the associated plat(s).




M-NCPPC

MONTGOMERY COUNTY DEPARTMENT OF PARK AND PLANNING

THE MARYLAND-NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

-8787 Geargiﬁ Avenue
Silver Spring, Maryland 20910-3760
MONTGOMERY COUNTY PLANNING BOARD

OPINION

DATE MAILED: September 7, 1999
SITE PLAN REVIEW:  #8-90027A

PROJECT: Rock Spring Park, Parcels 2A and 5A

Action: Approval subject to conditions. Motion was made by Commissioner Perdue, seconded by

Commissioner Wellington, with a vote of 3-0, Commissioners Hussmann, Perdue and Wellmgton ‘

voting for. Commissioners Bryant and Holmes were absent.

The date of this written opinion is September 7, 1999 (which is the date that this opinion is mailed .

to all parties of record). Any party authorized by law to take an administrative appeal must initiate
such an appeal, as provided in the Maryland Rules of Procedure, on or before October 7, 1999

- (which is thirty days from the date of this written opinion). If no administrative appeal is timely
~ filed, this site plan shall remain valid for as long as Preliminary Plan #1-98091 is valid, as provided

~in Section 59-D=387 _®n_ce_th'c_pl'operty_ls—reCOTdEd“‘t‘hfS‘STtE'“pian‘*sha{iﬂemamwah&th1l the——

expiration of the project’s APFO approval, as provided in Section 59-D-3.8.

On August 5, 1999, Site Plan #8-90027A was brought before the Montgomery County Planning
Board for 2 public hearing. At the public hearing, the Montgomery County Planning Board heard
testimony and received evidence submitted in the record on the application. Based on the testimony
and evidence presented and on the staff report which is made a part hereof, the Montgomery County

Planning Board finds:

1. - The Site Plan is consistent with the approved development plan or a project plan for the
optional method of development, if required;

2. The Site Plan meets all of the requirements of the zone in which it is located;

1

Exhibit "D"



The locations of the buildings and structures, the open spaces, the landscaping, and fhe
pedestrian and vehicular circulation systems are adequate, safe, and efficient:

Each structure and use is compatible with other uses and other site plans and with existing
and proposed adjacent development;

The site plan meets all applicable requirements of Chapter 22A regardihg forest
conservation.

- The Montgomery County Planning Board APPROVES Site Plan Review #8-90027A which consists

of 215,725 gross square feet of commercial office subject to the following conditions:

1. Limit the preliminary plan and site plan based on the adequate public facilities finding (APF)
of the Transportation Planning Division memorandum dated July 29, 1999, (see attached),
as follows:

a. On Parcel 23, a second building of 117,225 gross square feet of general office use.
b. On Parcel 5a, a second building of 98,500 gross square feet of medical office use.

2. The applicant shall enter into a Traffic Mitigation Agreement ‘with thé Planning Board and
the Montgomery County Department of Public Works (MCDPWT) to join and participate -
in the North Bethesda Transportation Management Organization (TMO) to both:

a. Assist in achieving and maintaining the 39% non-driver traffic mitigation goal of the
North Bethesda Transportation Management District (TMD). Traffic mitigation is
recommended in the Bethesda/Garrett Park Master Plan for all new developments.
Traffic Mitigation Agreement including a Trip Reduction Plan is to be negotiated
with the applicants for subdivision to assist the North Bethesda TMO in meeting the
mode share goal established in the master plan.

b. Achieve and maintain the 10% :L;ip reduction goal which is required for developmen{ )
in the I-3 zone which can be done by joining and participating in the North Bethesda -
TMD. ’ ‘
Both goals may be concurrently achieved and maintained.

1. The following Standard Conditions of Approval were approved Ey— the Planning Board on

October 10, 1995, and apply to the subject site:

A, Submit a Site Plan Enforcement Agreement and Development Program for review
and approval prior to approval of the signature set as follows: :

1) Development Program to include a phasing schedule as follows: |



a. Landscaping associated with each parking lot and building shall be
completed as construction of each facility is completed.

b. Pedestrian pathways and seating areas associated with each facility
shall be completed as construction of each facility is completed.
c. Clearing and grading to correspond to the construction phasing, to

minimize soil erosion;
Coordination of each section of the development and roads;

e. Phasing of dedications, stormwater management, sediment/erosion
control, recreation, forestation, community paths, trip mitigation or
other features. :

2) Site Plan Enforcement Agreement to delineate transportation management

program, park maintenance agreement or other requirement of a condition of
approval or staff correspondence dated July 29, 1999 (Axlerto Shanemanand = -

Komes).

B. Signature set of site, landscape/lighting, forest conservation and sediment and
erosion control plans to include for staff review prior to approval by Montgomery
County Department of Permitting Services (DPS):

1) Limits of disturbance;

2) Methods and location of tree protection;

3) Conditions of DPS Stormwater Management Concept waiver letter dated
- 6/19/98; : o

4) Note stating the M-NCPPC staff must inspect tree-save areas and protection

devices prior to clearing and grading; .

5) The development program inspection schedule.

6) Conservation easement boundary

) Street trees 45.feet on center along all public streets;

C. Forest Conservation Plan shail satisfy all conditions of approval prior to recording
of plat and DPS issuance of sediment and erosion control permit.

D. No clearing or grading prior to M-NCPPC approval of signature set of plans.

4. Prior to signature set approval the following information shall be provided or the revisions
made: _

a. Wherever possible, street trees no further than 45 feet on-center shall be

provided along the entire frontage of Fernwood Road and Rockledge Drive.

b. A lighting distribution plan shall be submitted which demonstrates (1) that

all parking lot standards are located within landscape islands, and (2) a
variety of appropriate attractive light fixtures. will be utilized to reinforce a
high-quality business park image. '

3



The landscape plan shall be revised to add trees to define the axial nature of
the central green space and an evergreen shrub hedge to screen views of
parked cars. Design details including special paving and banding, planting,
seating, lighting and the provision of focal point place-making features such
as fountains and/or public art shall be added to the plans. |

- Continuous Jead-in walks, a minimum of five-feet-wide shall be provided
along both sides of the entry drive off of Fernwood Road.

A strong streetscape/entry planting shall be provided along the internal access
drive.

Details illustrating how the loading areas associated with the proposed
building will be screened from view will be added to the plans. .
Tree protection fencing and details shall be added to the plans to ensure that
the existing mature trees to be preserved will be protected throughout
construction.

An arborists report shall be submitted outlining the special
protection/preservation methods necessary to ensure survival of the specimen
trees to be preserved. This shall include a construction/tree preservation
sequencing plan, details for root pruning, fertilization, the use of
mycorrhizae, etc.

Additional green area shall be provided at the base of each building. Inno
case shall there be no green area provided or an area so small as to not permit
the planting of small trees and shrub masses to soften bmldmv mass, except
at the building or parking entrance.

Additional area shall be provided between the proposed four-story building
on Parcel 5 and the proposed parking structure to permit the planting of street
trees.

A note shall be added to the plans which state that all roof mounted
mechanical equipment shall be screened from view.
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. TRAFFIC MITIGATION AGREEMENT

This TRAFFIC MITIGATION AGREEMENT (“Agreement”) 1s made on this LQYJ day of

AMA4AY 2001, by and between Elizabethean Court Associates I Limited Partnership and

Elizabethean Court Associates II Limited Partnership, (jointly the “Applicants” or “Owners”), -
The Montgomery County Planning Board of the Maryland National Capital Park and Planning
Commission (the “Planning Board”), and Montgomery County Department of Public Works and
Transportation, a Maryland municipal corporation (the “County” or “DPWT”).

RECITALS

This Agreement is entered into on the basis of the following facts, understandings, and
intentions of the Parties: ‘ -

A. The Owners are the fee simple owners of a certain tract of land, portions of Parcel
14, recorded at Plat No. 21681 in the Land Records of Montgomery County, Maryland, -
previously known as Parcels 2A and 5A, Rock Spring Park, containing approximately 5.5 acres

of land, located in the I-3 zone in North Bethesda, Montgomery County, Maryl Eﬁi;aﬁf’fr_irﬁg . ?E?f )
particularly described on Exhibit “A” attached hereto and made a part hereof (théﬁfgﬁdp%ﬁy“). ,j%‘f{&‘;.j
. [0 295

. Foct 08D Brpt & 5% ‘
B. By opinion dated September 7, 1999, the Planning Board approvq%igifeL%‘:pan # {g’ % %:35 7
90027A (the “Site Plan™) to allow construction of 215,725 gross square feet of commtrcialroffice gaige rg
use (the “Project”) on the Property. Attached hereto as Exhibit “B” is the opinion of the

Planning Board (the “Opinion™).

- C. Section 59—C-5.436 of the Montgomery County Zoning Ordinance contains
“Special Trip Reduction Guidelines” (the “Guidelines”) applicable to properties in the I-3 Zone.

D. As an express condition of its written opinion approving the Site Plan, the.

Planning Board required the Applicants to enter into this Agreement with the Planning @gi
‘and DPWT to participate in the North Bethesda Transportation Management Organizatigg{;ré _
(TMO) and to assist the North Bethesda Transportation Management District (TMD) inQ2— =
achieving and maintaining its 39% non-driver traffic mitigation goal; and to achieve and] 2
maintain the 10% trip reduction goal which is required for development in the 1-3 zone, wifch =
‘can be done by joining and participating in the North Bethesda TMD. The components %’Eh%

" Traffic Mitigation Program are set forth on Exhibit “C” hereto, entitled Traffic Mitigationmr*
Program Attachment (“Program Attachment”), which is incorporated and expressly made a part-
of this Agreement. S S ' -

£66:€ d €-Nr 202

NOW THEREFORE, in consideration of the mutual promises and stipulations set forth- -
herein, including the foregoing recitals which are expressly made a part of this Agreement, and
other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties, their successors and assigns hereby agree to all of the following
terms, conditions, requirements, and limitations. ‘

QWQ\% O \Rmms &‘%\_cm\v %0\9 Exhibit "E"
7{ ' | IMANAGE:224604 .2 :4‘34520001 C:rr WEYI:::\—\ V&\ Q-S ' | '
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SECTION 1 - DEFINITIONS.

The terms listed below are utilized throughout this Agreement. A general definition of
each term and/or an indication of the location, within this Agreement, that the term is defined in
" 1ts context, follows:

“DPWT?” - The Montgomery County Department of Public Works and Transportation

“Policy Area” - The County is currently divided into 22 policy areas, plus rural areas, to
measure transportation capacity. The policy area boundaries are based on physical features such
as rivers, parks, and freeways and on the similarity of their transportation characteristics. The
transportation capacity test looks at both the upstream and downstream traffic impacts of existing
development plus approved but unbuilt new development. An average level of service (LOS)
standard is assigned to each policy area. The standard permits greater traffic congestion in areas
where more transit is available as an alternative to the automobile. The transportation LOS test is
used to determine whether there is sufﬁcxent capacity to accommodate any new development in
the pohcy area.

“Program Attachment” - An attachment to this Agreement that indicates various binding
"details concerning the Traffic Miti gation Program, which are incorporated into the Agreement.

“Property” - That certain tract of land described on Exhibit “A” owed by the Apphcants that is
the subject of a certain application for Site Plan.

“Term” - The time frame during which the Program is to be in effect and enforceable against the
Applicants, is more particularly described in Subsection 4.01 of this Agreement.

“Traffic Mitigation Program” or “Program” - A program consisting of on-site and/or off-site
traffic mitigation measures developed, implemented and operated by the Applicants which is

designed to offset the impact created by a certain number of single-occupancy vehicle trips
operated during the peak hour. :

“Traffic Mitigation Program Components” - Traffic mifigation measures, comprised of on-
site measures and off-site measures that the Applicants will 1mplement and operate to achieve
and maintain the traffic mitigation goal.

“Unacceptable Peak-Hour Levels of Service” - A condition where the ability of existing publie
transportation facilities intended to serve area traffic is unacceptable due to excessive traffic
congestion. ‘

SECTION 2 - THE TRAFFIC MITIGATION GOAL.

2.01 Definition of Traffic Mitigation Goal. The fundamental purpose of the Program,
as required as a condition of the Site Plan, is to create a mechanism that helps to achieve the
traffic mitigation goal of the North Bethesda Traffic Mitigation District. The traffic mitigation

IMANAGE:224604 v.2 04345.0001 Curr. 10/30/01 12:07pm ) @
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goal or other performance requirement, as identified in the Program Attachment, shall serve as a
performance goal which is to be achieved by participation in the Traffic Mitigation Program.

2.02  Achievement of the Traffic Mitigation Goal. Achievement of the Traffic
Mitigation Goal is determined by the Applicants’ 1mp1ementat10n of the items listed in the
Program Attachment

SECTION 3 - COMPONENTS OF THE TRAFFIC MITIGATION PROGRAM.

3.01 Aspects of the Program. The Applicants will cooperate with DPWT’s Commuter
Services Section to implement the items contained in the Program Attachment.

SECTIC)N 4 - TERM OF THE TRAFFIC MITIGATION PROGRAM.

4.01 Establishing the Term of the Program. The Program shall be effective as of the date
of this 'Agreement and shall continue in perpetuity or until a determination by the Planning Board
that continuation of the Program is no longer appropriate or necessary to reduce vehicular trips in
the North Bethesda Policy area. Once this Agreement is termmated the Apphcants will no
longer be bound by any cond1t10ns hereunder « :

SECTION 5 - ANNEXATION AND INCORPORATION.

The incorporation or annexation, at the request of the Owners, of allora pomon of the
Property, within any municipality, including a municipality having planning, zoning, and
subdivision authority over the Property, shall not relieve Applicants of any obligation under this

~~Agreement to participate in the Traffic Mitigation Program. All of the benefits and rights of the
Planning Board and County hereunder shall survive such annexation. Applicants, prior to.any -
public heanng on an annexation petition for the Property or portion thereof must advise the

~ Municipality of the existence of this Agreement and this survivability provision. Applicants’
obligations under this Agreement should be in addition to any obligations imposed by the
Municipality at the time of annexation; however, it is not the intent of this provision that the
Applicants be required to duplicate or double their obligations hereunder.

SECTION 6 — OWNERS’ REPRESENTATIONS AND WARRANTIES.

6.01 Authority to Act. If Owners are a corporatlon limited partnership, or general
partnership, they each certify as follows:

(a) Owners are respectively'a duly formed corporation or partnership,
organized and validly existing, in good standing, under the laws of the

IMANAGE:224604 v.2 04345.0001 Cumr: 10/30/01 12:07pm
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State of Maryland, and if not a Maryland corporation or partnership, are
qualified to do business in Maryland.

(b)  Owners have full power and authority, under the terms of the documents |
creating it and other applicable laws and regulations, to have submitted the
Property to the Planning Board for Site Plan Review and to enter into this
Traffic Mitigation Agreement.

(c) Owners, with respect to this Agreement, have full authority to execute and
deliver the Agreement and to incur and perform the obligations provided
for therein, the consummation of this transaction having been duly
authorized by all proper and necessary actions under the respective
corporate or partnership documents.

(d) Owners are not currently engaged in any litigation or dispute which could
lead to litigation before any court or administrative body that could
materially and adversely affect the ability of the Owners to perform their
obligations under the Agreement or affect the ability of the Planning
Board or County to enforce the Agreement as provided herein.

_ 6.02 Ownership of Property. Owners at the time of the execution and delivery of this
Agreement are the absolute and lawful fee simple owners of the Property, having legal,
equitable, and beneficial title to, and are lawfully seized and possessed of, the Property.

6.03 Annexation. Owners, as of the date of this Agreement, are not actively pursuing the
initiation of a Petition for Annexation of all or a portion of the Property into any Municipality A
~ and are not aware of any proposal by any Municipality to annex all or a portion of the Property.

-

I

SECTION 7 - MISCELLANEQUS PROVISIONS

7. 01 Recordation of the Apgreement. This Agreement shall be recorded among the Land
Records of Montgomery County, Maryland.

7.02 Entire Agreement. This Agreement, including all exhibits hereto, constitutes the
entire agreement among the parties and no party is liable to the other or bound in any manner
with respect to the subject matter of this Agreement by express or implied warranties,
guarantees, promises, statements or representations other than those expressly and spec1ﬁcally
set forth in this Agreement

7.03 Counterparts, This Agreement may be executed simultaneously in any number of
counterparts, each of which shall be. deemed an original but all of which shall constitute the same

Agreement.

7.04 Amendments/Modifications. This Agreement may only be modified if agreed to by
the parties or their designee hereunder, reduced to a mutually acceptable signed written
document, and recorded among the aforesaid land records. Amendments which are deemed by

4 .
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the parties to materially alter the agreement and are inconsistent with its terms must be approved
by the Director of DPWT and the Planning Board.

7.05 Governing Law. All questions with respect to the construction of this Agreement
and the rights, remedies and liabilities of the parties shall be determined in accordance with the
‘laws of the State of Maryland. Any and all suits for any and every breach of this Agreement
shall be instituted and maintained in a court of competent jurisdiction in Montgomery County,
Maryland.

7.06 Severability/Partial Invalidity Superseded by Subsequent Laws or Judicial Action.
If any term, covenant or condition of this Agreement or its application to any person or
circumstances shall be held by a court of competent jurisdiction to be invalid or unenforceable,
the remainder of this Agreement, or the application of such term or provision to persons or
circumstances other than those to which it is held invalid or unenforceable, shall not be affected,
and each term shall be valid and enforceable to the fullest extent permitted by law, unless by
such application of the affected term, compliance with the material purposes of this Agreement
may no longer be fulfilled.

7.07 INTENTIONALLY LEFT BLANK

7.08 Interpretation. The provisions of this Agreement and the Exhibits hereto shall be
construed as a whole according to their common meaning and not strictly for or against any party
and consistent with the provisions hereof, in order to achieve the objectives and purposes of the
parties hereunder. The captions preceding the text of each Article, Section and subsection hereof
are included only for convenience of reference and shall be disregarded in the construction and
interpretation of this Agreement. Wherever required by the context, the singular shall include
the plural and vice versa, and the masculine gender shall include the feminine or neuter genders,
orvice versa. If any date upon which action is required under this Agreement shall be a .
Saturday, Sunday or legal holiday, the date for such action shall be extended to the first regular
business day after such date which is not a Saturday, Sunday or legal holiday.

7.09 Assignments and Transfers. Owners may assign or transfer any of their rights or
interests under this Agreement with respect to the Property or any portion thereof without the
consent of either the Planning Board or County. At such time as Owners cease to hold an
" interest in the Property, the obligations and liabilities thereafter accruing (but not any accrued

and unperformed obligations and liabilities) shall be the obligations of their respective successors

and/or assigns. For informational purposes only, Owners shall notify the Planning Board and
County, in accordance with Section 7.11 below, of any assignment or transfer of their rights or
interests under this Agreement or any portion thereof; however, failure to provide such notice

. shall not in any manner affect the validity of any such transfer or assi 1gnment, nor shall it be
considered a breach of this Agreement.

7.10 Binding Effect on Successors and Assigns. All of the terms, conditions, stipulations,
warranties, representations, obligations, and covenants contained in this Agreement shall apply
to and be binding upon, and shall inure to the benefit of the parties and each of their respective

heirs, personal representatives, administrators, successors and assigns.

IMANAGE:224604 v.2 04345.0001 Curr: 10/30/01 12:07pm
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7.11 Notices/Public Hearings, All notices and other communications required to be given

by any party under this Agreement shall be in writing and shall be deemed duly given by
Certified Mail, Return Receipt Requested, Postaoe Prepaid, as follows:

(a) If to Owners:

Charles A. Camalier, III, Esquire =~ |
Elizabethean Court Associates I and II Limited Partnerships
6500 Rock Spring Drive
Bethesda, MD 20817
With copies to:
Emily J. Vaias, ESquire
Linowes and Blocher ,
1010 Wayne Avenue, Suite 1000
Silver Spring, Maryland 20910

() If to the Planning Board to:
Chairman, Montgomery County Planning Board of
The Maryland-National Capital Park and Planning Commission
8787 Georgia Avenue,
Silver Spring, Maryland 20910

With courtesy copies to:

The Office of the General Counsel and to
The Transportation Planning Division at the same address.

,,,,(c),,, . Hfo DPWT to:
‘Director, Montgomery County Dep artment of Public Works and
Transportation
Executive Office Building
101 Monroe Street, 10th Floor
Rockville, Maryland 20850
with a courtesy copy to the office of the County Attorney at the

" same address. .
(d) Any public hearin‘g called for in this Agreérnent shall be held by

the Planning Board in the course of its regularly scheduled agenda at M-
NCPPC Auditorium, 8787 Georgia Avenue, Silver Spring, MD 20910.
Notice of a public hearing shall be mailed by Planning Board Staff at least
ten days in advance of the public hearing, unless the pames agree in
wntm0 to a shorter period of time. :

IMANAGE: 224604 v.2 04345.0001 Curr. 10/30/01 12:07pm
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7.12 Conflict Between Agreement and Program Attachment. In the event that a conflict
arises in the interpretation of any term or provision establishing any obligation, night, or duty as
set forth in the Agreement and the Program Attachment which are clearly inconsistent in
meaning and application, then the meaning of the term as set forth in the Program Attachment
shall be given effect. In such instances the balance of the term or provision set forth in the
Agreement, to the extent it is not in conflict with the Program Attachment, shall continue to be -

_given full force and effect. '

7.13 Relationship of Parties. It is understood that the Project is a private development,
that neither party is acting as the agent of the other in any respect hereunder, and that each party
is an independent contractor. It is further understood that none of the terms or provisions of this
Agreement are intended to or shall be deemed to create a partnership, joint venture or joint.
enterprise between the parties hereto.

7.14 Sienature Pages. For convenienc_:e, the signatures of the parties to this Agreement
may be executed and acknowledged on separate pages which, when attached to this Agreement,
shall constitute this as one complete Agreement.

7.15 Time of the Essence. Time is of the essence in the performance of each and everyb '
term and condition of this Agreement.

SIGNATURES FOLLOW ON SUBSEQUENT PAGES

IMANAGE:224604 v.2 04345.0001 Curr: 10/30/01 12:07pm
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7.12 Conflict Between Aereement and Program Attachment. In the event that a conflict

arises in the interpretation of any term or provision establishing any obligation, right, or duty as

set forth in the Agreement and the Program Attachment which are clearly inconsistent in

meaning and application, then the meaning of the term as set forth in the Program Attachment

shall be given effect. In such instances the balance of the term or provision set forth in the

Agreement, to the extent it is not in conflict with the Program Attachment, shall continue to be
_given full force and effect.

7.13 Relationship of Parties, It is understood that the Project is a private development,
that neither party is acting as the agent of the other in any respect hereunder, and that each party
is an independent contractor. It is further understood that none of the terms or provisions of this
Agreement are intended to or shall be deemed to create a partnership, joint venture or joint
enterprise between the parties hereto. : ~

7.14 Signature Pages. For convenience, the signatures of the parties to this Agreement
may be executed and acknowledged on separate pages which, when attached to this Agreement,
shall constitute this as one complete Agreement.

7.15 Time of the Essence. Time is of the essence in the perfonnance of each and every

~term and condition of this Agreement.

SIGNATURES FOLLOW ON SUBSEQUENT PAGES

IMANAGE:224604 v.2 04345.0001 Cur 10/30/01 lZ:D'fpm
Orig: §/14/01 2:07:13PM  Ed: 10/30/01



AREERENEEE

Approved for Legal Sufficiency;
Office of the General Counsel,
M-NCPPC

By~ 1a = A

Date:__ 7 /7/ﬂ

WITNESS/ATTEST - THE MONTGOMERY COUNTY
‘ : PLANNING BOARD OF THE
MARYLAND-NATIONAL CAPITAL
PARK AND PLANNING COMMISSION,
a Maryland public body corporate -

(Dl Youii) o el £ D
| " ] v : J &ph B Davis, Chief
Development Review Division

STATE OF MARYLAND
_}0/ ) to wit:
| COUNTY OF MONTGOM’E(R-?/

-z
1 HEREBY CERTIFY that on this {Z day of Doocr.1.c /), 200k before me, 2
Notary Public in and for the State and County aforesaid, personally appeared I oseph R. Davis,
known to me (or satisfactorily proven) to be the Chief, Development Review Division of the
Montgomery County Planning Board of The Maryland-National Capital Park and Planning
Commission, a Maryland public body corporate, and that such Chief, being authorized to do so,

executed the foregoing and annexed instrument for the purposes herein contamed by signing the

name of the Montgomery County Planning Board.

IN WITNESS WHEREOQF, I hereunto set my hand and official seal.

Notary ‘:"ubhc

My Commission E)_(pires: / / -’ﬂ/ i)
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Approved for Legal Sufficiency;
Office of the County Attomey,
Montgomery County, Maryland

By:ﬁ/\lu/xng- '

Date: 5 /5 [&,U'Da—/

‘WITNESS/ATTEST

Y, |
N oy -

| e TITERN 3
By: Albert J. Geffetti, Jr., Directos__

L 7 , . - Dept. of Public Works and Transportation
STATE OF MARYLAND )
) to wit:
COUNTY OF MONTGOMERY ) A
I HEREBY CERTIFY thatonthis /O dayof M , ZO%ﬁi%before mé, a

Notary Public in and for the State and County aforesaid, persona{ly appeared Albert J. Genetti,
Jr. known to me (or satisfactorily proven) to be the Director of the Department of Public Works
and Transportation of Montgomery County, Maryland, a Maryland municipal corporation, and
that such Director, being authorized to do so, executed the foregoing and annexed instrument for
the purposes therein contained by signing the name of the County. T

“IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Notary/Public

My Commission Expires: 3 / / / Q206
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WITNESS/ATTEST | APPLICANTS/OWNERS:
ELIZABETHEAN COURT ASSOCIATES
1 LIMITED PARTNERSHIP, a Maryland
limited partnership

By: Belmart Corporation, a Maryland
corporation, its General Partner

s Rl L

Neme: LAgzies Z. L imalier i
/"" . N
The )/cmczg |
OF (Ol-uwms ¥ ) to wit:
COUNTY GF MONTGOMERY- »

Title: 7 1A AT
)

THEREBY CERTIFY that on this :Z day of /7// /o !1/)/, 2001, before me, a Notary

 Public in and for the State and County aforesaid, personally appeared :
' rrfrer” 7Y known to me (or satisfactorily proven) to be
the_ (/1. e sitent and that as such, being authorized to

do so, executed the foregoing and annexcd instrument for the purposes therein contained by
signing the name of the Apphcants

IN WITNESS WHEREOF, I hereunto set my hand and ofﬁC}zﬂ seal.

\ Notary Public ¢ (

. : : Krystine M. Harrison
. ' Netary Pulille, Diatrigt of Columbia
"~ My Commission Expi; ; 3 / )d{/} My Qommission Expires, March 31, 2003

10
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WITNESS/ATTEST , FLIZABETHEAN COURT ASSOCIATES
. II LIMITED PARTNERSHIP, a Maryland
limited partnership ‘ ‘

By:  Champlain Corporation, a Maryland
corporation its General Partner

ﬁ%’ﬁ%f '
)
/ Lungro—  towit

CQJ.[NIL@P—M@N%Y )

: I HEREBY CERTIFY that on this zﬁ day of N Vs é"/ 2001, before me, a Notary

1¢rin a for th4egtat nd Count afor@d personally appeared
Zﬂ// L INA(r€r 7 known to me (or satisfactorily proven) to be

the MCZ V (7Y VT and that as such, being authorized to
do so, executed the foregoing and annexed instrument for the purposes therein contained by

signing the name of the Applicants.

IN WITNESS WHEREOF Ihereunto set my hand and ofﬁﬁe

es77

.
e £ /JMMN

) Wdtary Public

Kl')'stme M. Hamson

24 d 5 ” Notary Public, District of Columbia-
Y Commission Expires, MurchSl 2002

My Commission Expires:

3/

11
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