AFFIDAVIT

| hereby affirm under the penalties of perjury and upon personal. knowledge that the
following statements are true and accurate:

1. On , pursuant to Preliminary Plan # __ , the
Montgomery County Planning Board approved the creation of Lot # ____ (“Lot”) for use for a one-
family residence for a child (or - or spouse of a child) of the property owner under Section 59-C-

of the Montgomery County Code. :

2. The Lot is in the Zone.
3 | acknowledge that the Lot was created under Section 59-C- for use for
a one-family residence by a child (- or - spouse of a child) of the property owner.
4, | own the Lot by virtue of a deed recorded among the Land Records of
Montgomery County, Maryland at Liber Folio
5. I am the child of (- or — spouse of a child of) , the

former property owner.
6. | am creating this Lot for my use for a one-family residence.

7. | aver that all of the conditions of Sectlon 59-C— ' for the creation of
the Lot have been met. '

Signature - (Seal)

Printed Name

SUBSCRIBED AND SWORN to before me, a Notary Public of the State of Maryland this
___dayof , 200

Notary:

My Commission Expires:

G:\MISC.MMR\PLANNING\kiddie lots\approved form.doc
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Years

THE MARYLAND-NATIONAL CAPITAL PARK & PLANNING COMMISSION

November 30, 2005

Memorandum

To: Judy Daniel, Community-based Planning
Tariq El-Baba, Legal Department

From: Matthew Greene, Research & Technology Center
Via: Karl Moritz, Chief, Research & Téchnology Center

Re: RDT Child Lot Research

This memo accomplishes the following two goals: 1) identify subdivisions in the RDT zone where
the child lot provision has been used and 2) estimate the maximum number of child lots that might
be created in the RDT zone under the child lot provision in the future.

Existing Child Lot Subdivisions

Preliminary and pre-preliminary plans, as well as record plats, must note whether child lots are
involved. However, this data has not been captured reliably in any of our databases. The best
method for gathering this data seems to be to examine each record plat associated with plans in the
RDT zone. Images of these can be looked up online at the State Archives (plats.net — ID: plato;
password: plato#). This is considerably easier than looking up the plans and plan documents on
microfiche, however, it still presents a rather time-consuming approach. A memo written in October
2000 covers part of this research chore. It identifies 34 plans in the RDT zone approved through
1999 that show a total of 70 child lots. The development review database identified two additional
plans with seven child lots. That’s a total of 36 plans, with 142 approved lots, 77 of which are child
lots.

Total RDT Child Lots, 1981 —1999: 77
I would hope that this information is sufficiently informative regarding the prior use of the child lot

provision in the RDT zone. Since 2000, we’ve had about two dozen plans and perhaps 100 plats
submitted in the RDT zone. Determining where the 2000 memo left off, looking up plats associated
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with the remaining plans, and examining plans with no plats yet submitted are the tasks that remain
should you feel we need to bring the estimate of prior activity up to the present.

Potential Child Lots

The estimation of potential future child lots began with the identification of parcels in the GIS-
based parcel file that had the following attributes:
1) RDT zoning:
2) Transfer date prior to 1981 or parcel number indicative of existence prior to 1981
3) One or more remaining development rights (calculated at one per five acres, rounded down)
less any existing units and less any buildable development rights (calculated at one per 25
acres, rounded down)

This selection process identified nearly 200 parcels and more than 1,000 potential remaining
development rights. Refining the selection further by assuming that no one parcel would result in
more than ten child lots, however, brings the number of potential child lots down to 385. Other
factors would tend to lower the estimate further. For example, some of the parcels that appear to
have been created prior to 1981 probably don’t meet the continuity of ownership requirement under
the child lot provision. Additionally, the average number of child lots per plan in the 1981 — 1999
period was just 2.1, whereas this estimate produces an average of 2.6. Table 1 shows a breakdown
of the selected parcels based on parcel size and whether the transfer date or parcel number was used
to determine likely continuity of ownership since the advent of the Rural Density Transfer zone.

Table 1
Parcels having 10 or less development
rights in excess of buildable rights
Parcels with transfer date prior to 1981
Average
Parcel Size  Number of Development Number
(Acres) Parcels Rights of Rights
26 - 100 26 145 5.6
0-25 83 135 1.6
Grand Total 109 280 26
Parcels with no transfer date, but
parcel number indicating creation prior to 1981
Average
Parcel Size Number of  Development Number
(Acres) Parcels Rights of Rights
25-100 9 - 52 5.8
0-25 30 53 1.8
Total .39 105 2.7
Total .
Average
Parcel Size  Number of Development Number
(Acres) Parcels Rights of Rights
25-100 35 197 5.6
0-25 113 188 1.7
Total 148 385 2.6
-2



THE CONSERVATION FEDERATION OF MARYLAND, INC.

T/A FOR A RURAL MONTGOMERY (FARM)
(301) 916-3510

September 29, 2005

MEMORANDUM

Re: Abuse of Children’s Lots in the Rural Density Transfer (RDT) Zone

Background

The allowance in the Zoning Ordinance for the creation of lots for children of
property owners in accordance with prior zoning standards or a relaxation of existing
standards, (“Tot Lots”), has always been perceived as an intent by the District Council to
allow family members to build a house and live on family property, notwithstanding the
subsequent down-zoning of such property since it was originally acquired by the property
owner(s). The concept of Tot Lots is not unique to the RDT Zone.

For example, Section 59-C-1.3 of the Zoning Ordinance provides:

The following lots shall have the area and dimensional
requirements of the zone applicable to them prior to their
classification in the RE-2, RE-2C, and RE-1 Zones: ... (3)
in the RE-2C Zone, a lot created as a one family residence
by a child of the property owner or the spouse of a child or
by the parents of the property owner, provided the property
owner can establish that he/she had title on or before March
16, 1982. This provision permits the creation of only one
lot for each child, whether created for the child or spouse of
the child, and only one lot for the parents, whether created
for one or both parents. The overall density of the property
shall not exceed 1.1 dwelling units per acre in any

~ subdivision recorded.

Similarly, Section 59-C-9.71, regarding the Rural (five acre) Zone, provides:

The following lots are exempt from the area and
dimensional requirements of Section 59-C-9.4, but they
must comply with the requirements of the zone applicable
to them prior to their classification in the Rural Zone. ..

1S



(d) a lot created for use for a one family residence by a

child, or the spouse of a child, of the property owner,

provided that the following conditions are met:

(1) the property owner can establish that he had legal title
on or before June 4, 1974;

(2) this provision applies to only one such lot for each child
of the property owner; and

(3) the overall density of the property does not exceed one
dwelling unit per five acres in any subdivision recorded
as of October 1, 1981.

Provisions for such Tot Lots also are set forth in Section 59-C-9.73 with regard to
the Rural Cluster Zone and Low Density Rural Cluster Development Zone.

With regard to the RDT Zone specifically, very similar language is set forth in
Section 59-C-9.74.(b):

The following lots are exempt from the area and
dimensional requirements of Section 59-C-9.4, but must
meet the requirements of the zone applicable to them prior
to their classification in the Rural Density Transfer Zone.
(4) a lot created for use for a one-family residence by a
child, or the spouse of a child, of the property owner,
provided that the following conditions are met:

(1) The property owner can establish that he had legal
title on or before the approval date of the sectional
map amendment which initially zoned the property
to the Rural Density Transfer Zone;

(i)  This provision applies to only one such lot for each
child of the property owner; and

(ili) ~ Any lots created for use for one-family residence by
children of the property owner must not exceed the
number of development rights for the property.

Obvious Purpose

The obvious purpose of all of the various “Tot Lot” provisions contained within
the Zoning Ordinance were to allow family members to receive a lot(s) smaller in size
and perhaps greater in density than what may otherwise be currently required as a result
of a down-zoning after the property owners acquired title to the property, in order that
children, or the spouse of a child, and in some cases even parents, could acquire such a
smaller lot at perhaps greater density than otherwise allowed, build a house and live in
the property, notwithstanding the most recent rezoning of the property. Although under
no legal obligation to do so, the District Council places these exceptions to the general



rules in the Zoning Ordinance for what is recognized as no doubt a noble and worthy
purpose.

Purposes not Inténded

Those exceptions to the general rules in the Ordinance were not intended to allow
the creation of children’s lots for the sole purpose of immediate sale to the general public,
nor intended to serve only as a monetary reward to property owners for their potential
procreative proclivity, so to speak.

If the District Council meant to even imply that such lots were intended to be
created and then only to be sold to unrelated third parties, then the various provisions of
the Ordinance would not contain the language to the effect that those exceptions to the
normal requirements were only for “a lot created for use for a one-family residence by a
child, or the spouse of a child, of the property owner. . .”, and, if the former was the
District Council’s intention, that bold portions of that quoted language would be
rendered, for all intents and purposes, entirely superfluous and unnecessary.

It is a fundamental principle of statutory construction that all language in
legislation, in this case the Montgomery County Zoning Ordinance, is to be afforded its
ordinary meaning and to read the same in order that no language is rendered superfluous.
The District Council could have very well utilized far more general and non-specific
language, for example, ‘one single-family lot per each child or spouse of child’. But, that
is not what the District Council chose to do nor is it what it meant by its clear and
unambiguous language. The Council purposely chose, it is submitted, to insert specific
and express language limiting such lots for_ use for a single family residence by a child,
or the spouse of a child. Again, it really doesn’t make sense that the intent was to
reward a property owner for their reproductive ability.

Second, there is nothing in the Zoning Ordinance relating to the RDT Zone that
would indicate that the creation of Tot Lots, which can exceed the maximum density
otherwise normally imposed, should be ignored in calculating any remaining density for
creation of additional lots by subdivision. Again, it just doesn’t make a whole lot of
sense.

Definition of Terms

In order to fully appreciate and understand this Memorandum, an explanation of
terms is in order, especially in light of the very common public misperceptions that the
RDT zone is a “25 acre zone” (See the distinct differences between “Density” and “Lot
Size” discussed below).

Regular or Normal Density. Normal Density in the RDT zone is one dwelling unit per 25
acres, which means, for each full 25 acres, a maximum density of one dwelling is usually
permitted.




Lot Size or Area & Dimensional Requirements. The RDT zone normally requires a
minimum lot size of 40,000 square feet, and certain dimensional requirements, which
refers to road frontage, setbacks, etc. While the majority of property placed in the RDT
zone was previously zoned as 5 acres, there were also properties rezoned from what are
commonly referred to as the 1 acre and ¥ acre zone (even though the area requirements
attributable thereto are slightly less; e.g., 40,000 and 20,000 square feet, respectively.)

Development Rights. At the same time property was re-zoned to the RDT zone, each

" parcel of property received 1 Transferable Development Right (TDR) for every full 5
acres of property, to sell or keep. (For example, 100 acres = 20 TDRs.) Each separate
dwelling existing or to be erected on the property would require 1 TDR attributable to
that dwelling. Other TDRs may be sold if the property owner so desires.

Tot Lot Density. Per the above, a maximum of 1 Tot Lot per each Development Right (1
per 5 acres) regardless of prior zoning classification.

Regular Development

In light of the foregoing, regular residential development in the RDT zone
requires a minimum of a 40,000 square lot per dwelling, and a total density not to exceed
1 dwelling per each full 25 acres. In addition, each full 5 acres has one Development
Right (TDR), 1 of which would be applied to any dwelling, and the remainder of which -
may be sold. The followings examples of possible Regular Development are provided.

Example #1: 100 acres with 1 existing residence.

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)
Less 1 existing residence = 3 lots for sale or development. (Regular Density)
Lot size could be as small as 40,000 square feet for 3 lots and 97+ acres for 1
remaining lot. (Lot Size)

20 TDRSs total, 4 used, 16 remaining for sale. (Development Rights)

Example #2: 100 acres vacant, small lots.

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)
Lot size as small as 40,000 square feet for all 4, and 96+ remaining acres for
agricultural land. (Regular Density)

20 TDRs total, 4 used, 16 remaining for sale. (Development Rights)

Example #3: 100 acres vacant, 25 acre lots.

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)
25 acres each lot. (Regular Density)

20 TDRs total, 4 used, 16 remaining for sale. (Development Rights)



Development With Tot Lots

In connection with lots to be used by children of the property owner for their
residence, which is, after all, what the law says, the Regular Density requirement is
substantially lessened from 1 dwelling per 25 acres to 1 dwelling per the number of
Development rights. (1 per 5 acres). Again, each full 5 acres has one Development

Right (TDR), 1 of which would be applied to any existing or proposed dwelling, and the -

remainder of which may be sold.

Utilizing the examples above (1-3), the following examples are provided to
illustrate development of property with Tot Lots assuming 4 children’s lots will be
utilized.

Example #4: 100 acres with 1 existing residence, same as Example #1 above, but
now with 4 Tot Lots.

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)
Less existing residence = 3 lots for sale or development. (Regular Density)

Lot size could be as small as 40,000 square feet for 3 and 97+ acres for 1. (Lot
Size)

Tot Lot size could possibly could go down to as little as 20,000 square feet for
each residential Tot Lot if previously in the R200 zone. (Tot Lot Area &
Dimensional Requirements)

Up to 19 Children’s lots (down to 1 per 5 acres) could be created (20 minus
Development Right for existing residence). (Tot Lot Density)

Existing residence, 1, plus 4 Tot Lots = 5 total.

Regular Density has been exceeded, no additional lots, other than Tot Lots
available to create or sell. '

20 TDRs total, 15 remaining for sale. (Development Rights)

Example #5: 100 acres vacant, Example #2 above, but now with 4 Tot Lots

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)
Lot size as small as 40,000 square feet for all 4, and 96+ acres for agricultural
land. (Regular Density)

Tot Lot size could possibly go down to as little as 20,000 square feet for each
residential Tot Lot if previously in the R200 zone. (Tot Lot Area & Dimensional
Requirements)

Up to 20 Children’s lots (down to 1 per 5 acres) could be created. (Tot Lot
Density)

4 Tot Lots meets maximum Regular Den31ty, no additional lots other than Tot
Lots available to create or sell.

20 TDRs total, 16 remaining for sale. (Development Rights)



Example #6: 100 acres vacant, Example #3 above, but now with 4 Tot Lots
100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)

25 acres each lot. (Regular Density) '

Up to 20 Children’s lots (1 per 5 acres) could be created. (Tot Lot Density)

4 Tot Lots meets maximum Regular Density, no additional lots, other than Tot
Lots available to create or sell.

20 TDRs total, 4 used, 16 remaining for sale. (Development Rights)

A final example:

Example #7: 100 acres vacant, 10 Tot Lots

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)

10 Tot Lots = 1 per every 10 acres.

Up to 20 Children’s lots (1 per 5 acres) could be created. (Tot Lot Density)

10 lots exceeds maximum Regular Density, no additional lots, other than Tot Lots
available to create or sell.

20 TDRs total, 10 used, 10 remaining for sale. (Development Rights)

Discussion

The idea to provide limited exemptions for Tot Lots in the RDT zone was not by
any means a new idea in connection with the creation of the RDT zone. Historically, the
District Council, and the Upper Montgomery County Planning Commission before that,
have included various exceptional provisions in the Zoning Ordinance regarding “down-
zoning” of property to allow property owners who acquired the property prior to the
down-zoning to create lots for their children under the area and dimensional requirements
of the prior zoning classification, and that principle was carried forward in the RDT
zoning enacted as a result of the adoption of the Functional Master Plan for the
Preservation of Agriculture & Rural Open Space. While still serving a noble purpose, its
use and application in the much more transient Montgomery County today admittedly is
not as important to most property owners in maintaining the “family homestead” as it was
30 or even 20 years ago.

The somewhat novel idea in connection with the Functional Master Plan for the
Preservation of Agriculture and Rural Open Space in 1981, however, was to introduce the
concept of total density of residential development into the mix, regardless of lot size, as
well as the concept of TDRs. It is essentially a simple concept but, as noted above, is
often misunderstood by the general public, and sometimes even by elected and appointed
officials. When Tot Lots are thrown into the mix, the concept becomes even more
confusing.

What does the Zoning Ordinance actually say regarding Tot Lots?

Section 59-C-9.74.(b) states:



The following lots are exempt from the area and dimensional
requirements of Section 59-C-9.4 but must meet the requirements of the
zone applicable to them prior to their classifications in the Rural Density
Transfer zone. (Emphasis Supplied). . . '

(4) A lot created for use for a one-family residence by a child, or the
spouse of a child, of the property owner . . ...

It then goes on to set certain conditions; for example, that the property owner
must have taken title prior to the property being placed in the RDT zone.

Subsection (iii) thereof further provides:

Any lots created for use fbr one-family residence by children of the
property owner must not exceed the number of development rights for the

property.

Section 59-C-9.41 expressly sets forth the only conditions for exemption of the
density requirements for development in the RDT zone in connection with further
development. And that provision only exempts “farm tenant dwelling, farm tenant
mobile home or guest house” and “an accessory apartment or accessory dwelling”, but
then goes even further to expressly state that even with regard to those limited
exceptions, “[o]nce the property is subdivided, the dwelling is not excluded.”

While Section 59-C-9.74.(b)(iii) does allow the number of Tot Lots to exceed the
Regular Density applicable to the RDT zone, there is absolutely nothing that can be
pointed to which would exempt Tot Lots from the total mix of maximum allowed
Density in the event of future or simultaneous subdivision and marketing of additional
lots of a particular property. And it is submitted that it’s not there because, again, when
you really sit down and think about it, it really wouldn’t make sense.

The Problems

The problems associated with the continued creation of “Tot Lots” in connection
with the Planning Board’s past approvals of subdivisions in the RDT Zone are twofold.

1. Frustration of the Intent. The obvious intent of the District Council in
allowing children to acquire a lot on a family’s property and build a house and live in that
house was to preserve some sense of a family unit on certain property. This applies not
only to the RDT Zone, but all of the other zones discussed above as well.

This first problem, therefore, is that intent has been frustrated by certain property
owners who have created Tot Lots, with no intention whatsoever that they would serve as
homesteads for their children, but rather as a means to create lots which exceed the
maximum Regular Density, and then turn right around and sell those “Tot Lots™ at



substantial personal gain on the open market. The more children you can claim, the more
money you can make.

It is submitted the law was never intended to financially reward a property owner
for their proclivity of procreation in order that any number of Tot Lots could be created
for any number of children, only to be immediately sold on the open market. Again, that
just doesn’t make sense, especially in light of the express language of the Zoning
. Ordinance.

The intent was, and always has been, that such lots would be created for the
purpose of children building a house and residing on the property. For example, at least
in the late 1980’s, the Montgomery County Planning Board required a bold notation on
the recorded plat of subdivision stating that a particular lot had been created for a child of
the property owner [a requirement which apparently has been discontinued for reasons
we do not understand]. While the legal significance of that may be subject to debate, it
nevertheless put the world on notice as to the purpose of that lot, and it would have been
difficult for a property owner to simply put a Tot Lot on the open market without a child .
never even having taken legal title to the lot.

Notwithstanding that prior practice, the creation of Tot Lots in the RDT Zone has
been subject to substantial abuse over the past several years. A growing number of land
owners in the RDT Zone have used the Tot Lot provision to create subdivided lots for the
sole purpose of sale on the open market. Some of these transactions have ﬂagrantly
ignored the purposes of that particular provision in the Zoning Ordinance.

In some cases, the land owner has complied with the letter but not the spirit of the
law and have avoided compliance by apparently misrepresenting their intentions to the
Montgomery County Planning Board and the applicable County agencies.

- For example:

In 1998, two Tot Lots were created on a farm west of Poolesvillé, and
immediately sold on the open market as building lots.

In 1999, a land owner near Barnesville created children’s lots by asserting that he
jointly owned the land with a sibling (thus making use of two families’ headcount of
children), and even before the preliminary plan of subdivision was finally approved by
the Montgomery County Planning Board, began marketing the Tot Lots through a real
estate broker as a residential subdivision. To the best of our knowledge, none of the
children for whom those Tot Lots were approved ever took title to the land, much less
built a residence, or lived in any residence in that subdivision, and all of the lots and
houses are now owned and occupied by unrelated persons.

A farming family obtained subdivision approval incorporating three Tot Lots near
Beallsville on or about 2003. By that date, some staff of the Planning Board had at least
become aware of the continuing pattern of abuse of the Tot Lot privilege, and asked



outright of the property owner if the lots would be used for a residence of his children.
The landowner actually flat out refused to answer that question. Nevertheless, the
Planning Board went ahead and approved the subdivision. The Planning Board, in order
" to approve any Tot Lots, really must make an affirmative finding that such lots “are
created for use for a one-family residence by a child, or spouse of a child, of the property
owner .....”, as required by Section 59-C-9.74.(b) of the Code. If the landowner actually
refused to provide evidence of the purpose of the Tot Lots, how on God’s green earth
could the Planning Board have approved that subdivision?

This is not rocket science. It’s the application of clear and unambiguous law and,
for that matter, plain common sense.

2. Unlawful Increase in Density. This second issue is, by far, the
more pressing concern. It requires no interpretation of Legislative intent. It
requires no Zoning Text Amendment. It requires no adoption of Rules of the
Planning Board. It requires no future enforcement action. It only requires the
plain application of existing law in the approval of any subdivision incorporating
Tot Lots. '

This issue relates to the fact that Tot Lots consistently have been ignored in the
past in the Planning Board’s and Staff’s calculation of total density in connection with
subdivisions in the RDT Zone. For reasons that appear to be totally unjustified and with
no basis in law, the Planning Board has routinely excluded Tot Lots from the maximum
density calculations in reviewing plans of subdivision which include other lots for
development and sale.

Under the existing ordinance, a 100 acre parcel of vacant property could yield a
maximum of 20 Tot Lots (1 per Development Right or every 5 acres). That’s not
necessarily desirable, but a correct application of the current law.

Let’s say, for example, a property owner has 8 children and 100 vacant acres. 8
Tot Lots could be created (1 per 12.5 acres), 200% of the Regular Density. 8 TDRs used,
12 remaining for sale. No additional subdivision should be allowed.

But wait, under prior opinions of the Planning Board, the Tot Lots have not been
included in calculating the total density of the subdivision. IN OTHER WORDS, IT IS AS
IF THE TOT LOTS DID NOT EXIST. That misplaced application of the law means an
additional 4 lots could be created for sale pursuant to the Regular Density, thereby
increasing the total lots to 12 (1 per 8.33 acres), and the total density to 300% of that
normally allowed. :

It is not subject to any serious debate that the existing provisions of the Zoning
Ordinance allow Tot Lots created to exceed the otherwise maximum density in the RDT
zone. The troubling question is: How can the Planning Board and its staff basically
ignore the existence of those Tot Lots in connection with even further development?
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What is the basis for excluding those Tot Lots from the maximum allowable density in
connection with further development of property? Under existing law, there is no basis
whatsoever.

Notwithstanding what appears to be clear and unambiguous language of the
Zoning Ordinance, the Montgomery County Planning Board continues to approve plans
of subdivision which include Tot Lots, and simply ignore and exclude those Tot Lots
from density calculations. On the basis of the plain language of the law, Tot Lots may be
created smaller in area and dimensions than what is required under the applicable
provisions of the RDT Zone, (provided they adhere to prior zoning requirements
applicable to the subject property), but it does not, should not have in the past, and
definitely should not in the future, serve to undermine or alter the maximum density
available to the property owner in the RDT Zone in connection with further development,
as set forth quite clearly in Section 59-C-9.41. The property owner is afforded the
privilege of an increase in allowable density for Tot Lots. The property owner is not
afforded any more over and above that.

It is, after all, an accommodation, an exception, an aberration, and a privilege
afforded by the District Council in its wisdom to long time property owners to maintain
the family unit on the family property. It is not and never has been some vested right in
landowner to line their pockets at the expense of the intent of the Zoning Ordinance and
Master Plan.

Conclusion & Requested Relief

Property in the Agricultural Reserve no doubt is becoming more valuable every
day, and always will attract questionable, and sometimes even attempted unlawful
“actions, by a few landowners attempting to “push the envelope” to its absolute maximum.
Obviously, this is a problem not unique to the Reserve.

While this organization, when we first began to carefully examine these
continuing abuses, considered that a Zoning Text Amendment may be required in order
to address this matter, we have now come to the conclusion that, at a minimum, the
enforcement of the plain meaning of the existing law would, by itself, go quite a long
way to protect the Agricultural Reserve as it relates to these “Tot Lots”, at least with
regard to total density as it relates to other lots to be created. Such a common sense
interpretation and application will serve the purposes of the law, (e.g., provide long time
property owners with the opportunity to create residential lots for children under prior
zoning regulations), and at the same time discourage the continued abuse of the law,
(e.g., remove to a certain extent the economic incentive to market those lots to the general
public by enforcing across the board the maximum density allowed in the RDT zone).

In the grand scheme of things, it really should not be that difficult to adopt
standards and strict rules regarding Tot Lots without the necessity of a Zoning Text
Amendment. Common sense application and enforcement of existing law could include,
at a minimum:
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1. Require affidavits from the property owner(s) and children to the effect the
Tot Lots are being created “for use for a one-family residence by a child, or
spouse of a child” in connection with approval of a plan of subdivision,
(which, after all, only quotes the Zoning Ordinance provision granting the
privilege which the landowner seeks to invoke in the first instance);

2. Require a notation to that effect on the recorded Plat of Subdvision (which,
after all, the Planning Board previously required at least as recently as the
1980s); and

3 Require a minimum residency requirement for a period of time before a Tot
Lot may be sold outside of the family, only to be waived by the Planning
Board during that time for good cause, i.e., death, foreclosure, etc.

With regard to number 3 above, some may question whether there is sufficient
authority to impose such a condition. But that is exactly the type of condition imposed
by the Maryland Agricultural Land Preservation Foundation in connection with Tot Lots
created on property subject to an easement pursuant to that State Program. While
COMAR Section 15.15.01.17.B(c) grants the authority to the Foundation to approve a
Tot Lot provided “... that the lot and the dwelling house are only for the use of the
landowner or the landowner’s children . . .” (sound familiar?), the State law and
regulations provide no more guidance nor express authority to the Foundation.
Nevertheless, the Foundation, applying more than a little bit of common sense, typically
requires a minimum 5 year residency requirement before such a residential lot for a child
may be sold or transferred.

The time has come for Montgomery County and the Planning Board to apply a
little bit of common sense of its own in protecting, preserving, and furthering the obvious
intent of the privilege of Tot Lots granted under the Zoning Ordinance.

Perhaps a Zoning Text Amendment with more definitive restrictions is required if
~ the existing plain language of the law simply cannot be adequately applied and enforced.
Or perhaps the Tot Lot provisions should just be done away with altogether, as some
elected and appointed officials have actually suggested in the past. But we believe the
latter would be truly unfortunate, because, as set forth above, the Tot Lot provisions serve
a very worthy purpose, so long as they are appropriately applied in the circumstances to
which they were intended to apply, and thereafter adequately enforced. Our greatest fear
is that the District Council will simply throw up its hands up in frustration and just do
away with these exceptional provisions altogether, thereby denying legitimate long time
farm families with legitimate concerns the opportunity to further enjoy these provisions.

That would be truly unfortunate.
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And there simply is no reasonable fashion that the Zoning Ordinance can be
interpreted to exclude Tot Lots from the total mix of density at the time of simultaneous
or future subdivision which creates additional lots for sale.

We recognize, of course, that the Planning Board has seen fit to apply some type
of administrative interpretation that apparently is at odds with this analysis. And we also
recognize that administrative interpretations generally are entitled to some degree of
deference.

However, any such interpretation, no matter how strained, must be based on some
language of the law to justify that position. Such language just doesn’t exist here. In
fact, at least with regard to the density issue, prior actions of the Planning Board do not
appear to be based on any ‘interpretation’; but rather, and with all due respect to the
Planning Board and its Staff, more akin to basic ignorance of the actual language of the
Zoning Ordinance. And the District Council, the legislative body, certainly should know
what it meant by its legislation, and owes no deference to a misplaced administrative
interpretation of its own words.

As a matter of public urgency, the responsible officials, including the office of the
County Attorney and Counsel for the Montgomery County Planning Board, must
immediately provide competent guidance on the scope, meaning and enforceability of the
 “Tot Lot” provisions of the law, not only with regard to the RDT Zone, but with regard to
other zoning classifications as well. This should not take a long investigation. It is
simply a matter of reading the plain language of the law and enforcing the same, which
has been severely lacking over the past two decades. If it is determined that a Zoning
Text Amendment is advisable to provide clarification, then the same should be
- immediately prepared and forwarded to the District Council for prompt consideration.

Obviously, the requested action to remedy this problem would have no effect on
those subdivisions abusing the Tot Lot privilege that may have been previously approved.
The requested action will, however, serve to prevent future abuses. At least an earnest
effort to apply and enforce the existing law and its intent will be far better than the
previous pattern of simply, for all intents and purposes, ignoring the same.

Perhaps this continuing abuse of the law has been brought to the forefront by
recent problems associated with the developments in other areas of the County. It is
unfortunate that this matter is one more issue to deal with, but it is an issue that cries out
for immediate attention and resolution. These Tot Lot abuses have been going on for far
too long, and are only increasing in frequency as the pressure for development in the
RDT zone increases.

The concerns of those persons, including representatives of this organization, who
have appeared and testified at public hearings on subdivision applications incorporating,
Tot Lots before the Planning Board to date seem to have fallen largely upon deaf ears. In
the past, maybe we were not detailed enough in the presentation of our concerns in order
for the Planning Board to fully appreciate them.
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Hopefully, this admittedly lengthy, but absolutely necessary document, will
remedy any prior oversight on our part. It is long overdue.

Respectfully, the time also is long overdue for the Planning Board to remedy its
respective oversights regarding this issue. Any remedy probably cannot change that
erroneously approved before. That is done and over with. But, the Planning Board can
immediately begin applying the plain language of the Zoning Ordinance to further its

obvious intent and, we submit, applying at least a modicum of common sense to the
application of that law.

- That really is not too much to ask.
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Zoning Text Amendment No: 05-
Concerning: Child Lots in the RDT Zone
Draft No. & Date: 1—12/01/05
Introduced:

Public Hearing:

Adopted:

Effective:

Ordinance No:

COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND
SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION OF
THE MARYLAND-WASHINGTON REGIONAL DISTRICT WITHIN
MONTGOMERY COUNTY, MARYLAND

By:

AN AMENDMENT to the Montgomery County Zoning Ordinance for the purpose of:
- Eliminating the Child Lot Provision for the Rural Density Transfer Zone

By amending the following section of the Montgomery County Zoning
Ordinance, Chapter 59 of the Montgomery County Code:

DIVISION 59-C-9 “AGRICULTURAL ZONES”
Section 59-C-9.7. “Exempted lots and parcels and existing buildings and permits.”
Section 59-C-9.74(b)(4).“Exempted lots and parcels — Rural Density Transfer Zone”

EXPLANATION: Boldface indicates a heading or a defined term.
Underlining indicates text that is added to existing laws
by the original text amendment.
[Single boldface brackets] indicate text that is deleted from
existing law by the original text amendment.
Double underlining indicates text that is added to the text
amendment by amendment.
[[Double boldface brackets]] indicate text that is deleted
~ from the text amendment by amendment.
* * % indicates existing law unaffected by the text amendment.

ORDINANCE
The County Council for Montgomery County, Maryland, sitting as the District Council for

that portion of the Maryland-Washington Regional District in Monigomery County,
Maryland, approves the following ordinance:
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Sec. 1. DIVISION 59-C-9 is amended as follows:
DIVISION 59-C-9. AGRICULTURAL ZONES.

L T

59-C-9.7.

*

*

Exempted lots and parcels and existing buildings and permits.

*

59.C-9.74. Exempted lots and parcels — Rural Density Transfer zone

(a)

(b)

The number of lots created for children in accordance with the Maryland
Agricultural Land Preservation Program must not exceed the development
rights assigned to the property.

The following lots are exempt from the area and dimensional requirements
of section 59-C-9.4 but must meet the requirements of the zone applicable to
them prior to their classification in the Rural Density Transfer Zone.

(1) A recorded lot created by subdivision, if the record plat was approved
for recordation by the Planning Board prior to the approval date of the
sectional map amendment which initially zoned the property to the Rural
Density Transfer Zone.

(2) A lot created by deed executed on or before the approval date of the
sectional map amendment which initially zoned the property to the Rural
Density Transfer Zone.

(3) A record lot having a an area of less than 5 acres created after the
approval date of the sectional map amendment which initially zoned the
property to the Rural Density Transfer Zone by replatting 2 or more lots;
provided that the resulting number of lots is not greater than the number
which were replatted.

[(4) A lot created for use for a one-family residence by a child, or the spouse
of a child, of the property owner, provided that the following conditions are
met:

(1) The property owner can establish that he had legal title on or
before the approval date of the sectional map amendment
which initially zoned the property to the Rural Density
Transfer Zone;

(i)  This provision applies to only one such lot for each child of
* the property owner, and
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(ii1) ~ Any lots created for use for one-family residence by children
of the property owner must not exceed the number of

development rights for the property.]

(c) Criteria for creating a lot for the use of a one-family residence by a child (as
defined in this Chapter) or the spouse of a child, of the property owner:

(1) A lot for the use of a one-family residence by a child or the spouse of a
child. of the property owner, is exempt from the density requirements of
section 59-C-9.41 but must meet the density requirements of the zone
applicable prior to classification in the Rural Density Transfer Zone
provided that the following conditions are met:

i. The property owner can establish that he had legal title on or
before the approval date of the sectional map amendment which
initially zoned the property to the Rural Density Transfer Zone;

ii. Only one such lot may be approved in Montgomery County for
each child of the property owner;

iii. The number of such lots created may not exceed the number of
development rights existing on the property at the time of
subdivision;

iv. The property owner must submit with the application for a
preliminary plan of subdivision a notarized affidavit stating the
names of each child to receive a lot, a copy of the birth certificate
or adoption documentation for each child or when applicable a
marriage certificate verifying status of the spouse of a child of
the property owner;

(2) Standards for creating a lot for the use of a one-family residence by a
child or the spouse of a child, of the property owner:

i. Recognizing that intent of the Rural Density Transfer Zone is to

" preserve farmland and agriculture, the Planning Board may den
an application for subdivision if the Planning Board finds that
viable agricultural activity cannot be sustained on some portion
of the subject property submitted for subdivision.

ii. The number of development rights used for any lots created are
to be noted on the record plat along with the name of the child or
spouse of a child who is the intended beneficiary;




iii. For the purposes of this provision, a “property owner” is defined
as the person or persons who have held continuous property
interest in the subject property. The definition includes persons
ointly holding title, or a family trust or family partnership whose
members are clearly named on proper supporting documents. A
corporation is not a property owner, as defined in this section

iv. When two or more family members hold an undivided interest in
the property, the number of such lots allowed will be based on an
equal division of the acres unless the percentage of ownership is
otherwise established in a will or other legal document.

v. The number of lots permitted under this provision are in addition
to the base density of the zone; and

vi. The Department may only issue a building permit for a dwelling
on the lot to the child designated on the record plat, and that
child must retain ownership of the lot for a period of at least five
years from the date that the Department approved the final
inspection for the dwelling, unless an exemption is granted by
the Director during that time for good cause or in the event of
foreclosure. This restriction must be noted on the record plat
along with other required information about the subdivision. The
Department has exclusive authority to enforce the ownership

requirement of this section.

(3) This subsection will be valid until January 6, 2011 after which child lot
subdivisions will no longer be allowed in the RDT Zone.

Sec. 2. Effective date. This ordinance becomes effective 20 days after the

date of Council adoption.

This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


