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Staff Recommendation: Approval, including a waiver of Section 50-29(a)(2) pursuant to
Section 50-38 to permit townhouses on individually recorded lots to front on private streets, and
subject to the following conditions:

1)
2)

3)
4)
3)

6)

7

8)

9

10)

11)

12)

Approval under this preliminary plan is limited to 26 dwelling units,

Final approval of the number and location of buildings and dwelling units shall be
determined at site plan.

Final approval of on-site parking, site circulation, sidewalks, and bikepaths will occur at
site plan.

No clearing, grading or recording of plats prior to site plan signature set approval.
Compliance with the binding elements stipulated in Resolution No. 15-788 approved with
the schematic development plan as part of the County Council approval of zoning case G-
817.

The proposed development shall comply with all conditions of the final forest
conservation plan. The applicant shall satisfy all conditions prior to recording of plat(s)
or Montgomery County Department of Permitting Services (MCDPS) issuance of
sediment and erosion control permits, as applicable. Approval includes compliance with
all ISA certified arborist’s recommendations and details in TPO (Tree Preservation) plans
dated 10/20/2005.

Compliance with all exterior and interior noise mitigation recommendations and detailed
building shell analysis as specified in report entitled “Traffic Noise Analysis — Woodside
Courts” from Phoenix Noise and Vibration, LLC dated 2/24/2005.

a) Certification from an acoustical engineer that the building shell for residential

dwelling units will be constructed to attenuate projected exterior noise levels to an

. interior level not to exceed 45 dBA Ldn. The certification shall be provided to M-
NCPPC Environmental Planning staff for concurrence prior to issuance of
building permits.

b) Prior to issuance of building permits, the builder shall provide a signed
commitment to construct the impacted units in accord with the acoustical design
specifications required above. Any changes to the building shell construction that
may affect acoustical performance must be approved in writing by an acoustical
engineer with a copy to MNCPPC staff prior to implementation.

Compliance with the conditions of the MCDPS stormwater management approval dated
July 6, 2005.

Applicant shall dedicate right-of-way along the Georgia Avenue (MD 97) and Noyes
Drive frontages of the property to meet the full width mandated by the North and West
Silver Spring Master Plan.

Applicant shall extend the center median on southbound Georgia Avenue (MD 97)
toward Noyes Drive and provide a marked pedestrian crosswalk with pedestrian refuge as
approved by Maryland State Highway Administration (SHA).

Applicant shall relocate the sidewalk along the Georgia Avenue (MD 97) frontage of the
property to be set back from the road by a sufficient width green panel to be shown on the
site plan.

On Noyes Drive between Georgia Avenue (MD 97) and the proposed private streets,
applicant to widen the existing pavement to thirty-six (36) feet. East of the proposed
private streets, the applicant shall taper the pavement width to twenty-six (26) feet.



Throughout the entire site frontage on both sides of Noyes Drive, the applicant shall
construct curbs and gutters, planting strip with street trees, and four (4) foot wide
concrete sidewalks.

13)  Compliance with conditions of MCDPWT letter dated November 29, 2005, unless
otherwise amended.

14)  Record plat to reflect a Category II conservation easement to protect individual trees
-shown to be saved in Homeowners open space parcels and on proposed Lots 19 and 20.

15)  Record plat to reference the Common Open Space Covenant recorded at Liber 28045
Folio 578 (“Covenant”). Applicant shall provide verification to Commission staff prior
to release of final building permit that Applicant’s recorded HOA Documents incorporate
by reference the Covenant.

16) Record Plat to reflect all areas under Homeowners Association ownership and
stormwater management areas.

17)  Access and improvements as required to be approved by MCDPWT prior to recordation
of plat(s).

18)  Access and improvements as required to be approved by MDSHA prior to issuance of
access permits.

19)  The Adequate Public Facility (APF) review for the preliminary plan will remain valid for
sixty-one (61) months from the date of mailing of the Planning Board opinion.

20)  Other necessary easements.

SITE DESCRIPTION and SURROUNDING AREA:

The subject property consists of 2.68-acres located on the west side of Georgia Avenue
(MD 97) on both the north and south sides of Noyes Drive in Silver Spring (see Attachment A).
The property is zoned RT-12.5 per Local Plan Amendment G-817 adopted October 12, 2004.
The property consists of several recorded parts of lots and contains five existing one-family
detached dwelling units. Three of the existing houses were determined to be historically
significant, and will be preserved as part of the proposed subdivision.

The site lies within the Sligo Creek watershed, classified as Use I. The site does not
contain environmentally sensitive areas, but does include a small amount of forest and several
specimen size individual trees.

PROJECT DESCRIPTION

The development yield for the subject property has been limited in accordance with the
development plan approved by the County Council per zoning case G-817 in order to protect
historically significant buildings and preserve specimen trees. This application proposes to
create a residential community with 26 dwelling units, including 23 new market-rate
townhouses, retention and renovation of 2 existing one-family detached historic dwellings, and
relocation and renovation of 1 existing one-family detached historic dwelling (sec Attachment
B). The lot layout is consistent with the previously approved schematic development plan. Lot
sizes for the detached houses are between 6,000 and 7,000 square feet, and from 1,250-2,760



square feet for the townhouses. Per the binding elements of the zoning approval, the preliminary
plan reflects maximum lot coverage of 25% of the gross tract area and 60% of the gross tract as
green area. The plan incorporates proposed protection measures to preserve several individual
trees both on the site, and on adjacent lots along the property boundaries.

Safe and adequate access for vehicles and pedestrians will be provided by proposed
private streets accessed from existing Noyes Drive. Site plan review pursuant to §59-D-3 is
required for this project and is being done concurrently with this preliminary plan.

DISCUSSION OF ISSUES

Relationship to the North and West Silver Spring Master Plan

The Master Plan provides guidance for townhome development in this vicinity by
suggesting that the location of townhouses be limited to the blocks along Georgia Avenue.
Buildings should front on Georgia Avenue and the ends of buildings should have an appearance
as fronts rather than blank facades. The Plan further suggests that the minimum front yard
setback be 25 feet on Georgia Avenue. The Plan recommends that vehicular access be
minimized on Georgia Avenue and that attractive streetscaping, along with sidewalks, be
provided. Parking and garage access on the site should be oriented to the rear of buildings and
sufficiently screened from adjoining properties. The proposed development complies with the
Master Plan guidance for townhome development on Georgia Avenue.

Moderately Priced Dwelling Unit Waiver

Effective April 1, 2005, Chapter 25A of the Montgomery County Code dealing with
Moderately Priced Housing was amended to require provision of MPDUs as part of development
approvals containing 20 or more dwelling units. The applicant has requested a waiver of the
MPDU requirement pursuant to Section 25A-6(b) of the Code. This section states:

“(b)  Waiver of requirements. Any applicant who presents sufficient evidence to the Director
of Permitting Services in applying for a building permit, or the Planning Board in
submitting a preliminary plan of subdivision for approval or requesting approval of a site
plan or other development plan, may be granted a waiver from part or all of Section 25A-
5. The waiver must relate only to the number of MPDUs to be built, and may be granted
only if the Director of Permitting Services or the Board, after consulting with the
Department of Housing and Community Development Affairs, finds that the applicant
cannot attain the full density of the zone because of any requirements of the zoning
ordinance or the administration of other laws or regulations. When any part of the land
that dwelling units cannot be built on for physical reasons is used to compute permitted
density, the applicant’s inability to use the optional density bonus provisions is not in
itself grounds for waiving the MPDU requirements. Any waiver must be strictly
construed and limited.”



Applicant’s Position

The Applicant believes (see Attachment C) that a waiver of MPDUs is justified in this
instance because of the restrictions placed on this property as part of rezoning. These restrictions
included limits on the overall density, more restrictive building coverage requirements, increased
green area requirements, and the requirement to preserve existing historically significant
dwellings on the property. In the Applicant’s opinion, the fact that these restrictions make it
impossible to achieve full density of the zone is grounds for the Board to waive the requirement
for any MPDUs on the site.

Staff’s Position

Per our interpretation of the Code requirements, Development Review Division staff does
not think that failure to achieve full density is, in itself, grounds for a waiver of the requirement
to provided MPDUs., Chapter 25A stipulates that a minimum 12.5% of the total units in a
development with more than 20 units must be MPDUs, whether or not base density is achieved.
Section 25A-6(b) states that a waiver must be based on a finding that the applicant cannot attain
the full density of the zone because of requirements of the zoning ordinance or the
administration of other laws or regulations. In staff’s opinion, the restrictive binding elements
contained in the rezoning approval for this property provide grounds for the requested waiver.
The requirements for historic preservation, tree save, higher amounts of green area, and reduced
lot coverage area all combine to significantly restrict the developer’s ability to use the flexibility
of the underlying zone to achieve a density which would make providing MPDUs economically
feasible. The small size of this project increases the economic impact of market unit losses to
provide MPDUs. For these reasons, staff recommends a waiver from the requirement to provide
MPDUs for this project. Per the requirements of Section 25A-6(b), staff consulted with the
Department of Housing and Community Affairs regarding the waiver and they also recommend
the waiver.

Waiver of Lot Frontage on a Public Street

The proposed subdivision includes a combination of one-family detached and townhouse
dwellings on individually recorded lots. The existing and relocated one-family detached
dwellings in the proposed subdivision will have frontage on existing Noyes Drive, however, the
proposed townhouses have frontage on private streets. Section 50-29(a)(2) of the Montgomery
County Code, Subdivision Regulations states:

“Lots To Abut on Public Street. Except as otherwise provided in the zoning ordinance’,
every lot shall abut on a street or road which has been dedicated to public use or which
has acquired the status of a public road. In exceptional circumstances, the board may
approve not more than two (2) lots on a private driveway or private right-of-way;
provided, that proper showing is made that such access is adequate to serve the lots for
emergency vehicles, for installation of public utilities, is accessible for public services,

' For example, private road provisions are included in the RE-2, RE-2C, and RNC zones per Sections 59-
C-1.34.1, 59-C-1.527, and 59-C-9.574(f); and for townhouses in certain residential zones when
development includes moderately priced dwelling units per Section 59-C-1.628(b).



and is not detrimental to future subdivision of adjacent lands. In multi-family and
townhouse development, not subdivided into individually recorded lots, the board may
approve more than two (2) lots or buildings on private roads or drives, provided there is
adequate access from such roads or drives to a public street, as above.”

The Planning Board has approved many subdivisions which include individually recorded
townhouse lots on private streets, however, recent discussions between M-NCPPC and the
Montgomery County Department of Permitting Services (DPS) have called into question
whether such lots are permitted under the provision noted above. As a result of this discussion,
DPS has taken the position that they will not approve record plats and building permits for lots
fronting on a private street, unless the Planning Board’s approval includes a waiver of the
provision. Although legal and development review staff have not reached the DPS conclusion
that waivers are nceded, we have analyzed the subject application under the waiver provisions to
ensure that this project, if approved, will not be impacted by any future change in interpretation
of Section 50-29(a)(2).

Section 50-38(a) authorizes the Planning Board to grant waivers of any part of the
Subdivision Regulations based upon a finding that practical difficulties or unusual circumstances
exist which prevent full compliance with the requirements. In staff’s opinion, a waiver to permit
the proposed townhouse lots to have frontage on a private street is justified in this instance by the
practical difficulties of constructing roads to public street standards given the restrictions placed
on the development as part of the rezoning of the property. The design of this subdivision is
based upon an approved schematic development plan crafted with binding elements which
dictate certain design (i.e., maximum lot coverage of 25% instead of 35%, green area at 60%
instead of 50%, and the requirement to preserve historic one-family detached dwellings in a
townhouse zone) that can be accommodated only with a private street. Accommodating a public
road requirement would reduce the amount of tree save, restrict the ability to preserve historic
structures, and significantly impact site density, which has already been capped less than the
underlying zone by the development plan.

For these reasons, staff recommends approval of a waiver to permit townhouse lots on
private streets. The proposed streets meet fully meet fire access requirements and will provide
adequate access from a public street and necessary parking.

Conformance with Section 50-29(b)(2)

A. Statutory Review Criteria

The subject application includes previously recorded parts of lots and is therefore, subject
to resubdivision review. In order to approve an application for resubdivision, the Planning Board
must find that each of the proposed lots complies with all seven of the resubdivision criteria, set
forth in Section 50-29(b)(2) of the Subdivision Regulations, which states:

Resubdivision. Lots on a plat for the Resubdivision of any lot, tract or other parcel of
land that is part of an existing subdivision previously recorded in a plat book shall be of
the same character as to street frontage, alignment, size, shape, width, area and



suitability for residential use as other lots within the existing block, neighborhood or
subdivision.

B. Neighborhood Delineation

In administering Section 50-29(b)(2) of the Subdivision Regulations, the Planning Board
must determine the appropriate “neighborhood” for evaluating the application. In this instance,
the Neighborhood selected by Staff and the applicant consists of 23 lots (Attachment D), The
lots included in the neighborhood are within the adjacent townhouse subdivision to the north of
the subject property on Georgia Avenue which shares the same zoning. In staff’s opinion, the
designated neighborhood provides an adequate sample of the lot and development pattern of the
area covered by the RT-12.5 zone. A tabular summary of the area based on the resubdivision
criteria is included in Attachment E.

C. Analysis
Comparison of the Character of Proposed Lots to Existing

In performing the analysis, Staff applied the above-noted resubdivision criteria to the
delineated neighborhood. The proposed one-family detached dwelling lots were not included by
staff in the analysis. These lots were required as part of the rezoning to protect historic
resources, and are not comparable with the townhouse lots otherwise permitted in the zone. Staff
considers the inclusion of these lots in the binding elements of the rezoning to be a de facto
indication that they are in character for their location in the subdivision. It could be argued that
resubdivision analysis for all the proposed lots is questionable because of the underlying RT-12.5
zoning. The RT-12.5 zone is a floating zone in which the individual zoning approvals, and
schematic development plans, determine specific development requirements. Comparison of
different plans could be likened to comparison of different zones, which is not Planning Board
practice in applying the resubdivision provisions.

Although the subject application is required to meet specific historic preservation and
green space requirements which did not apply to the existing townhouse community to the north
of the site, staff determined that it was still appropriate to review at least the proposed townhouse
lots per the resubdivision criteria. Based on analysis, staff concludes that the proposed are of the
same character with respect to the resubdivision criteria as other lots within the defined
neighborhood. Therefore, Staff concludes that the proposed resubdivision complies with the
criteria of Section 50-29(b)(2). As set forth below, the attached tabular summary (Attachment E)
and graphical documentation support this conclusion:

Frontage: In Staff’s opinion, the proposed lots will be of the same character as
existing lots in the neighborhood with respect to lot frontage.

The existing lots range in frontage from 20.67 feet to 37.38 feet. The proposed lots range
in frontage from 20.67 to 40.61 feet. Most of the proposed townhouses fall within the
range of frontages in the designated neighborhood, and those that do not are larger by no



more than 3 feet. In staff’s opinion, the difference in frontages is not significant and does
not result in lots that are uncharacteristic of the neighborhood.

Width: The proposed lots will be in character with existing lots in the neighborhood
with respect to width.

The existing lots range in width from 20.67 feet to 37.38 feet. The proposed lots range in
width from 20.67 to 40.61 feet. The proposed lots substantially fall within the range of
widths in the designated neighborhood. In staff’s opinion, the difference in widths, like
frontages, is not significant and does not result in lots that are uncharacteristic of the
neighborhood.

Alignment: The proposed lots will be in character with the existing lots with respect
to the alignment criterion.

All the proposed lots are perpendicular in alignment, which is consistent with the existing
lots in the designated neighborhood.

Size: The proposed lots will be in character with existing lots in the designated
neighborhood with respect to size.

The existing lots range in size from 1,416 square feet to 2,712 square feet. The proposed
lots range in size from 1,250 to 2,760 square feet. Seven of the proposed lots will be the
smallest lots in the delineated neighborhood. However, the difference in size between the
smallest proposed lots and the existing lots within the neighborhood ranges between 9
and 166 square feet. In staff’s opinion, this is not a significant variation from the existing
lot sizes.

Area: Staff finds the proposed lots to be of the same character as other lots in the
neighborhood with respect to buildable area.

The buildable areas of lots in the designated neighborhood range from 1,075 square feet
to 2,210 square feet. The proposed lots range in area between 992 square feet and 1,875
square feet. Eight of the proposed lots will have the smallest buildable area in the
delineated neighborhood. The difference in areas between the smallest proposed lots and
the existing lots in the neighborhood ranges between 42 and 183 square feet. In staff’s
opinion, this is not a significant variation from the existing lot areas.

Shape: The shapes of the proposed lots are in character with shapes of the existing
lots.

The proposed lots are rectangular, which is consistent with the majority of lots within the
designated neighborhood.

Suitability for Residential Use: The existing and the proposed lots are zoned residential
and the land is suitable for residential use.



Transportation

Staff concludes that the subject preliminary plan will provide safe and adequate access
for vehicles and pedestrians. The development is not anticipated to generate more than 30 peak-
hour trips and is therefore, not subject to Local Area Transportation review. No significant
impact to the adjacent transportation infrastructure is anticipated as a result of this development.
To facilitate safe pedestrian access through and around this site, sidewalks will be improved and
installed along property frontages, within the development and within the neighborhood. In
" addition, SHA has installed a crosswalk across Georgia Avenue at Noyes Drive and a pedestrian
refuge will be created as part of this application in an extension of the Georgia Avenue median.
Finally, this application will provide a crosswalk across Noyes Drive at Georgia Avenue, and
improve the existing sidewalks along the Georgia Avenue frontage by providing a green strip
between the sidewalk and roadway.

Environment

The Woodside Courts property contains 0.34 acres of forest and 22 individual trees which
are 24 inches or more in diameter. The individual trees, including nine specimens (30” or greater
in diameter) are located throughout and just off the site. The previous development plan
approval focused on protection of certain specimen trees of community significance found at
strategic locations around the site. The site layout has been designed to maximize the level of
protection afforded to these special trees. There are no stream valleys or other environmentally
sensitive areas on the property.

Forest Conservation/Tree Preservation

To achieve the proposed density on the subject property, all existing forest is being
removed. To compensate for this forest removal, 0.75 acres of reforestation is required. The
applicant has proposed payment of a “fee-in-lieu” of the required planting. Based on recently
amended rates, the fee is $0.90/square foot, or $32,670, for this site. Alternatively, staff will
accept offsite planting or use of available forest banks.

Trees on the subject property were evaluated by an ISA certified arborist for size, health,
impact from development, and potential for save. The site design was adjusted where possible to
preserve several trees determined to be of community significance. These trees include a 43
tulip poplar along Georgia Avenue, a 33” horse chestnut at the southwest corner of Noyes Drive
and Georgia Avenue, and a 34” silver maple in front of the historic house south of Noyes Drive.
In addition, potential impacts to several existing trees on adjoining lots were evaluated, and
protection measures have been incorporated into the proposed plan to provide protection of these
trees, where feasible.

Noise

The proposed residential units along the Georgia Avenue frontage of the development
will be impacted by vehicle noise up to 72 dBA Ldn. The noise standard for exterior noise is 65



dBA Ldn. Both exterior and interior noise mitigation is needed to provide quieter backyard
spaces and acceptable interior noise levels. Walls are proposed to attenuate noise in the rear yard
spaces of the side-facing units on proposed Lots 26, 27 and 58. In order to achieve an
acceptable interior noise level of 45 dBA Ldn for affected units (Lots 26, 27, and 53-58),
acoustical treatments will have to be incorporated into the final design and construction of the
buildings. These requirements are incorporated into Staff’s recommended conditions of
approval.

Citizen Issues and Concerns

Several letters (Attachment F) were received from the Woodside Civic Association and
concerned neighbors during the review of this preliminary plan. Their initial concerns included:
the originally submitted  preliminary plan’s non-conformance to the approved Schematic
Development Plan; the proposed development’s contribution to existing neighborhood
stormwater runoff problems; and concerns about traffic control and pedestrian safety. Of
particular concern with regard to traffic and pedestrians is the lack of speed control for vehicles
traveling on Noyes Drive from Georgia Avenue to First and Second Avenues, and the overall
lack of adequate sidewalks in the existing neighborhood. Subsequent letters reiterated these
issues and raised additional concerns about the compatibility of the proposed units with the
existing neighborhood given proposed unit size, massing and setbacks; and the need for
incorporation of adequate tree protection measures and parking into the plan.

Subdivision staff requested revision of the preliminary plan to address the initial
inconsistencies with the approved development plan. As discussed earlier, the proposed
preliminary plan is now consistent with the requirements of the development plan. A stormwater
management concept has been approved by the Montgomery County Department of Permitting
Services (DPS) which includes a combination of underground retention pipes and dry wells into
which stormwater runoff from the proposed impervious surfaces will be directed and controlled
to ensure that it does not contribute to existing neighborhood problems. In addition, the
Applicant has agreed to provide certain offsite improvements to the neighborhood storm drain
system to improve the existing situation. '

Traffic and pedestrian concerns were reviewed as part of the preliminary plan, and in
more detail as part of the subsequently submitted site plan. Although M-NCPPC and
Montgomery County Department of Public Works and Transportation (DPWT) staff did not
support conversion of existing Noyes Drive into a cul-de-sac, as suggested in the submitted
letters, other measures have been incorporated into the plan to improve the existing situation.
These include requiring the Applicant to improve the existing cross-section and pavement of
Noyes Drive and to install sidewalks. In addition, the Applicant has agreed to install additional
offsite sidewalks within the neighborhood. Pedestrian circulation, compatibility and parking
were reviewed in detail as part of the concurrently submitted site plan. The site plan
requirements resulting from this review are covered in the site plan staff report. '
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CONCLUSION

Staff finds the size, width and orientation of the proposed lots are appropriate for their
location in the proposed subdivision and that the overall plan complies with the requirements of
Chapter 50, the Subdivision Regulations and Chapter 59, the Zoning Ordinance, as summarized
in Table 1. Based on these findings, staff recommends approval of the proposed subdivision
plan, including a waiver to permit townhouse lots on private streets, with the specified
conditions.

Attachments:

Attachment A — Site Vicinity Map
Attachment B — Preliminary Plan

Attachment C - MPDU Waiver Request
Attachment D — Resubdivision Neighborhood
Attachment E — Resubdivision Data Table
Attachment F — Citizen Letters

Attachment G — Agency Correspondence
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Table 1. Preliminary Plan Data and Checklist

Plan Name: Woodside Courts

Plan Number: 120050610 (formerly 1-05061)

Zoning: RT-12.5

# of Lots: 26

# of Outlots: 0

Dev. Type: Residential

PLAN DATA Zoning Ordinance Proposed for Verified Date
Development Approval on the
Standard Preliminary Plan
- X 2.68 acres is
Minimum Tract Area 20,000 s.f. minimum proposed % 2/24/08
Lot Width N/A N/A
Lot Frontage N/A N/A
Setbacks
Front 25 ft. Min. Must meet minimum (B 2/24/08
10ft. Min. from an e
. adjoining RT-12.5 lot; -
Side 30ft, from any Must meet minimum C/EC 2/24/06
detached dwelling lot
Rear 20 ft. Min. Must meet minimum e 2/24/06
. May not exceed =
Height 35 ft. Max. maximum C‘/K/ 2/24/06
Max Resid’l d.u. or . . . .
Comm'l s.f. per Zoning 33 dwelling units 26 dwelling units C/f{ 2/24/06
MPDUs N/A
TPRs N/A
. , Yes Being concurrently
?
Site Plan Req'd? reviewed C/m 2/24/06
FINDINGS
SUBDIVISION
Lot frontage on Public . .
Lot fro Yes Public and Private JLd 2/24/06
- Dedication and
Road dedication and - .
. construction of internal Yes Agency letter 11/29/05
frontage improvernents public roads :
Environmental
Guidelines Yes Yes Staff memo 1/10/06
Forest Conservation Yes Yes Staff memo 1/10/06
Master Plan
Compliance Yes Yes Staff memo 11/16/05
G-817 Binding 25% lot coverage
Elements 60% green area Yes % 2/24/06
ADEQUATE PUBLIC FACILITIES
Stormwater
Management Yes Yes Agency memo 7/6/05
Water and Sewer Agency
(WSSC) Yes Yes comment 1/31/05
10-yr Water and Sewer
Plan Compliance Yes Yes Agency memo . 1/31/05
Well and Septic N/A
Local Area Traffic
Review Staff memo 11/23/05
Fire and Rescue Yes Yes Agency memo 2/14/06
Historic Preservation Yes Yes Staff memo 2/13/06
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Attachment A
WOODSIDE COURTS (1-05061)
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February 12, 2006 C. Robert Dalrymple
301.961.5208
bdalrymple@linowes-law.com
Annpe C. Martin
301.961.5127
amartin@linowes-law.com

Via Email and Hand Delivered

Mr. Robert Kronenberg

Development Review

Maryland-National Capital Park and
Planning Commission

8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Woodside courts, Site Pan No. 8-06003 (the “Site Plan™)
MPDU Waiver request

Dear Mr. Kronenberg:

Per your request, we hereby submit this updated request for an MPDU waiver for this Site Plan,
which is currently pending before the Montgomery County Planning Board for approval of 23
townhouse lots and 3 single-family dwelling lots on 2.68 acres of land (the “Property”) located
along the west side of Georgia Avenue, on either side of Noyes Drive in Silver Spring (the
“Proposed Project”). The Property was reclassified to the RT-12.5 zone by the District Council
on October 12, 2004 (the “Zoning Resolution”) (attached hereto for reference as Exhibit “A”).
Concurrent with the adoption of the Zoning Resolution, the District Council also approved a
schematic development plan (the “SDP”) pursuant to the provisions of Section 59-H-2.53 of the
Montgomery County Zoning Ordinance. Numerous binding elements resulted from the Zoning
Resolution and SDP (as a result of input from the surrounding community, M-NCPPC Staff, and
the People’s Counsel), including a density limitation of 23 townhouse units and 3 single-family
homes, which density falls well short of the density yield permitted for the RT-12.5 zone under
the Zoning Ordinance (33.5 dwelling units). The other binding elements of the Zoning
Resolution and SDP (and recorded covenants on the Property) include a more restrictive building
coverage requirement and an increased green area than ordinarily required in the RT-12.5 zone
and the preservation of existing homes on the Property as approved by the Historic Preservation
Commission (“HPC”). The Zoning Resolution specifically recognizes these binding elements
(including in particular for purposes of this letter, density) were necessary to address
environmental issues and compatibility, and that it was necessary to incorporate these limitations
during the Site Plan process. Based on all of these restrictions and for the additional reasons
described below, we submit that the Property must be exempted from the requirements to
provide MPDUs pursuant to Chapter 25A of the Montgomery County Code.
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At the time of the rezoning, the Proposed Project was not required to provide MPDUs (as the
minimum threshold for providing MPDUs was 35 dwelling units or more). Since the time of the
Zoning Resolution, Chapter 25A has been amended to include projects of 20 units or more.
Since the Applicant has no ability to exceed the density cap placed on the Property through the
SDP binding elements and recorded covenants (which is again substantially less than that
permitted in the zone- 33.5 units permitted/ 26 units allowed), the Applicant is totally without the
ability to increase the density to provide MPDUs in accordance with the new requirements under
Chapter 25A. Additionally, since the density cap established by the District Council through the
Zoning Resolution and SDP was necessary to allow the requisite findings of compatibility, to
address the environmental concerns to preserve an existing tree on the Property and to address
the HPC recommendation to preserve the three existing homes and viewsheds, the density could
not realistically be increased through an amendment to the SDP to accommodate MPDUs. (We
note that the issue of compatibility was the most critical issue which was encountered throughout
the zoning process and the local community is already on record as opposing any additional
density to accommodate MPDUs.) Furthermore, it was never intended or envisioned that the
density units permitted under the density cap would be anything other than market units, and all
of the concessions, amenities, etc., supporting the Proposed Project and the Applicant’s
economic decision to purchase the Property, were absolutely based upon the return of 26 market
units. Simply stated, now imposing 12.5% of the dwelling units (4 units) as MPDUs subject to
the MPDU restrictions would render the Proposed Project economically infeasible. It would also
run completely afoul of the underlying policies and intents (and legal basis) of the MPDU laws
that the provision of MPDUs should not be an economic burden of the developer (see Chapter
25A, Section 2(6)).

Pursuant to Chapter 25A-6(b) of the County Code, the Planning Board may waive MPDUs to be
built in a development if the Planning Board, in reviewing a subdivision or site plan for a
property (and both apply in this case), finds that the applicant cannot attain the full density of the
zoning because of any requirements of the zoning ordinance or the administration of other laws
or regulations. In this particular instance, the Planning Board in reviewing the Site Plan (and the
companion subdivision plan) for the Proposed Project will be bound by the same density cap put
in place by the District Council through the SDP, that being 23 townhouses and 3 single-family
houses for a total of 26 dwelling units. This not only precludes a density bonus but also falls far
short of the allowable density permitted in the zone. Furthermore, with this hard cap on market
units being the product of express findings by the District Council with respect to the
compatibility of the Proposed Project with the neighborhood and its compliance with the
environmental guidelines and historic preservation recommendations, the Proposed Project is
further restricted in its ability to attain any additional density.

Therefore, the standards for the Planning Board’s grant of an MPDU waiver as set forth in
Section 25A-6(b) have been fulfilled and the approval of the waiver is the only equitable solution
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to this unique set of circumstances. Accordingly, for the reasons described, we respectfully
request that the Planning Board find, in its review of the Site Plan (and subdivision) for the
Project, that no MPDUs shall be required for the Project pursuant to Chapter 25A-6(b). With
this finding, we also respectfully request that the Director of Housing and Community Affairs
(the “Director”) subsequently execute an agreement specifying that no MPDUs shall be required
for the Project. The Director has deferred the MPDU wajver request for the Proposed Project to
the Planning Board pursuant to correspondence dated August 17, 2005 (attached as Exhibit “B”),
and has thus provided the consultation referenced in Chapter 25A-6(b).

We believe that it is clear and unequivocal that these unique circumstances warrant the Planning
Board approval of this MPDU waiver, and we urge Staff to support this request in their
recommendation. Thank you for your consideration of our request. Should you require any
additional information or if you have any questions, pleasé do not hesitate to contact us.

Very truly yours,

LINOWES AND BLOCHER LLP

C Reorch Daliguple

C. Robert Dalrymple

Gt (- etz

Anne C. Martin

Attachments
cc: Ms. Elizabeth Davison
Ms. Rose Krasnow
Ms. Catherine Conlon
Tarig El-Baba, Esq.
Mr. Joseph Alfandre
Mr. George T. Myers
Mr. Stephen A. Mulholland
Mr. David Little
Mr. Kevin Foster

L&B 570263vi/04711.0003
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Attachment E

RE-SUBDIVISION ANALYSIS 26-Aug-05

Rev. 1.12.06
WOODSIDE COURTS Rev. 2.16.06
LOT # BLOCK SIZE ALIGNMENT FRONTAGE SHAPE WIDTH at BRL BUILDABLE AREA SUITABILITY
Existing Lots .
30 4 2,201 Perpendicular 31 Rectangular 31 2,201 SUITABLE
31 4 1,467 Perpendicular 20.67 Rectangular 20.67 1,467 SUITABLE
32 4 1,467 Perpendicular 20.67 Rectangular 20.67 1,467 SUITABLE
33 4 1,529 Perpendicular 21.52 Quadrilateral 20.67 1,529 SUITABLE
34 4 2,553 Perpendicular 32.9 Rectangular 32.9 2,104 SUITABLE
35 4 2,108 Perpendicular 31 Rectangular 29 2,056 SUITABLE
36 4 1,416 Perpendicular 20.67 Quadrilateral 20.67 1,416 SUITABLE
37 4 1,426 Perpendicular 20.67 Rectangular 20.67 1,344 SUITABLE
38 4 2,139 Perpendicular 31 Rectangular 31 2,015 SUITABLE
39 4 2,210 Perpendicular 26.36 Quadrilateral 26.36 2,210 SUITABLE
40 4 1,968 Perpendicular 28.34 Rectangular 21.34 1,478 SUITABLE
41 4 2,712 Perpendicular 37.38 Rectangular 30.38 2,200 SUITABLE
42 4 1,478 Perpendicular 20.67 Quadrilateral 20.67 1,478 SUITABLE
43 4 1,467 Perpendicular 20.67 Rectangular 20.67 1,467 SUITABLE
44 4 1,660 Perpendicular 20.67 Rectangular 20.67 1,550 SUITABLE
45 4 2,201 Perpendicular 31 Rectangular 29 2,059 SUITABLE
46 4 2,133 Perpendicular 31 Quadrilateral 23 1,893 SUITABLE
47 4 1,447 Perpendicular 20.67 Rectangular 20.67 1,447 SUITABLE
48 4 2,159 Perpendicular 31.25 Rectangular 31 2,159 SUITABLE
49 4 2,263 Perpendicular 31 Rectangular 31 1,612 SUITABLE
50 4 1,509 Perpendicular 20.67 - Rectangular 20.67 1,075 SUITABLE
51 4 1,426 Perpendicular 20.67 Rectangular 20.67 1,116 SUITABLE
52 4 1,998 Perpendicular 21.13 Quadrilateral 26 1,456 SUITABLE
Proposed Lots
19 3 6,574 Perpendicular 46 Rectangular 36 4,504 SUITABLE
20 3 6,673 Perpendicular 62.27 Rectangular 62.27 6,434 SUITABLE
21 3 2,663 Perpendicular 30.61 Rectangular 30.61 1,030 SUITABLE
22 3 1,447 Perpendicular 20.67 Rectangular 20.67 1,033 SUITABLE
23 3 1,447 Perpendicular 20.67 Rectangular 20.67 1,033 SUITABLE
24 3 1,405 Perpendicular 20.67 Rectangular 20.67 992 SUITABLE
25 3 1,405 Perpendicular 20.67 Rectangular 20.67 992 SUITABLE
26 3 1,802 Perpendicular 26.5 Rectangular 26.5 992 SUITABLE
27 3 2,308 Perpendicular 34.33 Rectangular 22.5 1,082 SUITABLE
28 3 1,692 Perpendicular 23.83 Rectangular 23.83 1,184 SUITABLE
53 4 2,300 Perpendicular 38.33 Rectangular 38.33 1,016 SUITABLE
54 4 2,300 Perpendicular 38.33 Rectangular 38.33 1,770 SUITABLE
55 4 2,434 Perpendicular 38.33 Rectangular 38.33 1,846 SUITABLE
56 4 1,312 Perpendicular 20.67 Rectangular 20.67 995 SUITABLE
57 4 1,660 Perpendicular 26.13 Rectangular 26.13 1,259 SUITABLE.
58 4 1,603 Perpendicular 26.5 Rectangular 20.67 1,106 SUITABLE
59 4 1,250 Perpendicular 20.67 Rectangular 20.67 1,106 SUITABLE
60 4 1,250 Perpendicular 20.67 Rectangular 20.67 1,106 SUITABLE
61 4 1,292 Perpendicular 20.67 Rectangular 20.67 1,148 SUITABLE
62 4 1,292 Perpendicular 20.67 Rectangular 20.67 1,148 SUITABLE
63 4 2,538 Perpendicular 40.61 Rectangular 40.61 1,144 SUITABLE
64 4 1,934 Perpendicular 28.33 Rectangular 28.33 1,368 SUITABLE
65 4 2,651 Perpendicular 38.83 Rectangular 28.83 1,875 SUITABLE
66 4 2,651 Perpendicular 38.83 Rectangular 28.83 1,875 SUITABLE
67 4 2,760 Perpendicular 27.33 Rectangular 27.33 1,872 SUITABLE
68 4 6,456 Perpendicular 63.11 Rectangular 53.11 4,811 SUITABLE
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