' MONTGOMERY COUNTY PLANNING DEPARTMENT
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

MCPB Item # 5

January 10, 2008
MEMORANDUM
TO: Montgomery County Planning Board
VIA: Mary Dolan, Acting Chief \§>
Countywide Planning

FROM: Mark Pfefferle, Forest Conservation M
Program Manager ,
Countywide Planning

DATE: January 4, 2008

SUBJECT: Discussion of Bill 37-07 on Forest Conservation - Amendments

RECOMMENDATIONS

Support the Planning Board’s version of the bill with the following additions for issues not raised in
that version of the bill.
e Support the addition of an effective date as proposed.

e Support typographical changes to the bill not identified in this memorandum but included in
supplemental information to be provided to the Board.

BACKGROUND

On September 20, 2007, the Board approved amendments to Chapter 22A of the County Code
(Forest Conservation Law) and recommended these amendments be forwarded to the County
Council. The amendments were transmitted to the County Council on September 28, 2007. The
County Council introduced the Boards’ amendments to the law on December 11, 2007 as Bill 37-
07. At that time Councilmember Elrich proposed additional amendments to the law. The
Councilmember’s amendments begin on circle page 68 of the attached bill (Exhibit 1). The purpose
of this roundtable is to discuss in greater detail the amendments proposed by Councilmember
Elrich. The public hearing on Bill 37-07 is scheduled to occur on January 22, 2008.

SUMMARY

Staff is concerned with the amendments proposed by the Councilmember for a number of reasons
including:



1.

Changes to Definition of Land Use Categories. The Councilmember proposes to redefine
the “high density residential” and “medium density residential” land use categories and
create a new “low density residential” land use category. This will move many projects to
land use categories which have greater break even points. The break even point is the
amount of forest which may be cleared and no planting requirements accrue. In affect some
developments may experience an increase of 15 percent of the net tract area in forest which
must be retained to avoid planting requirements for properties with existing forests. Staff
does not support a change in the definition of land use categories. -

Increase in Forest Planting/Save Requirements. The combination of increasing the
afforestation and reforestation thresholds, changing the definition of each land use category,
and increasing the penalty for forest removed above the conservation threshold from %:1 to
%2:1 will greatly increase the forest protection and forest planting requirements. This
combination will result in increased requests for conservation easements on lots less than
40,000 square feet. Staff has shown at previous Planning Board Roundtable Discussions
what the impact would be in terms of forest planting, lost housing units, increased
enforcement problems and financial costs for increased planting. This information is
presented once again in Exhibit 2. The Planning Board proposed a 5 percent net tract area
increase for both the afforestation and reforestation thresholds. The Planning Board did not
propose to change land use category definitions or the % to 2 “penalty”. Staff does not
support a change in the “penalty”.

. Institutional Land Use Category. Removal of the institutional land use category will require

all religious institutions, schools, parks, and government building projects to comply with
the underlying zoning for determining the amount of forest that can be cleared prior to
planting being required. The County Council, on July 31, 2007, amended the forest
conservation law so that religious institutions would be included in the institutional land use
category. Councilmember Elrich’s amendments eliminate the category. If adopted,
religious institutions, libraries, fire stations, and parks will have to comply with the
requirements of the underlying zone. Staff does not support the removal of the institutional
land use category.

County Schools. Along with removing the institutional land use category, the
Councilmember proposes a new section for County School Projects. Under the proposal,
schools would only be required to prepare a forest conservation plan if more than 10,000
square feet of forest is removed and the replacement would be 1:1.  Staff does not believe
this meets the intent of the Maryland Forest Conservation Act. Under the Maryland Forest
Conservation Act, public schools are an “institutional land use” and therefore have
reforestation and afforestation requirements based on a percentage of the net tract area. The
Councilmember’s amendment in Bill 37-07 is less strict than what is currently required in
Chapter 22A of the Code and the Maryland Forest Conservation Act, for there is no
afforestation requirements and removal of forest below a certain percentage is “penalized” at
a rate less than 2:1 for which all plans must comply with. If passed, schools would have a
lesser requirement than other institutional projects and private developers. Staff does not a
separate section for County Schools.




5. Minimum Lot Size. Reducing the minimum lot size from 40,000 square feet to 10,000
square feet will increase the number of plans reviewed and approved by Environmental
Planning. Based on data provided by Montgomery County Department of Permitting
Services (DPS), the average number of sediment control permits issued from 2001 to 2005
by DPS for properties between 10,000 and 40,000 square feet was 166. The forest
conservation law does not currently apply to these lots. The Planning Board has not
recommended reducing the minimum lot size for properties that are subject to the forest
conservation law. We do not know how many special exceptions were received by the
Montgomery County Board of Appeals for properties between 10,000 and 40,000 square
feet that did not require a sediment control permit. Staff does not support a reduction in the
minimum lot size. Staff believes lots less than 40,000 square feet are more appropriate for a
tree ordinance rather than the forest conservation law.

6. Forest Clearing. The Councilmember’s amendment reduces the maximum amount of forest
which could be cleared before a recorded single lot is subject to a forest conservation plan
from 40,000 square feet to 5,000 square feet. Based on analysis by Environmental Planning,
an average of 30 properties per year would have no longer qualify for an exemption from
submitting a forest conservation plan (level 2 or 3 review) and would have been required to
submit a forest conservation plan (level 1 review). This is based on data from 2005 to 2007
We do not know what percentage of the 166 additional sediment control permits received by
DPS that are less than 40,000 square feet and more than 10,000 square would remove more
than 5,000 square feet and therefore the total number of new forest conservation plans
required cannot be determined. Staff does not support a reduction in the maximum amount
of forest that can be removed before a person requires a level 1 review. Staff believes small
amounts of forest removed are more appropriate for a tree ordinance.

7. Preparation of Level 2 Reviews. The amendment recommends tree inventories and tree
protection plans be prepared by certified arborists, Maryland Tree Experts, and Qualified
Professionals. The Planning Board recommends that tree inventories and tree protection
plans (level 2 reviews) be prepared by certified arborists and Maryland Tree Experts.
Arborists have qualifications, certification and continuing education requirements.

Maryland Tree Experts are required to pass a state administered examination concerning tree
biology and physiology; nutrition; pruning; diagnosing problems; construction management;
and tree identification. Under Maryland law a Qualified Professional is a licensed landscape
architect, licensed forester, or a person has taken a state administered course on the
preparation of Natural Resource Inventories/Forest Stand Delineations and Forest
Conservation Plans. These professions do not require training as part of their licenses on
how to diagnose the health of a tree, recommend actions to preserve a tree, or manage
construction to minimize damage to a tree and a root system. Staff does not support the
inclusion of Qualified Professionals for the purpose of preparing tree inventories and tree
protection plans.

8. Non-native and Invasive Management. The amendment proposes a new section related to
non-native and invasive management control. That is, for each acre of planting the applicant
can offset the requirement by controlling non-native and invasive materials with
supplemental planting for 2 acres of land. The Maryland Forest Conservation Law does not
have such a provisions and it is unknown at this time if the State Department of Natural
Resources would accept such provisions in lieu of creating new forests. The State is
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currently assessing non-native and invasive management control and the possibility of
crediting such controls to meet planting requirements but it is still months or years away
from providing such guidance. While staff recognizes the serious problem of controlling
non-native and invasive materials, it is not clear that this kind of a trade off is appropriate
and would be equivalent to planting new forest areas. We suggest further study of this issue.

Forest Mitigation Banks with Existing Forest. The amendment proposes to increase the
amount of forest that must be protected in an offsite mitigation bank if existing forest is used
to meet the planting requirements. Currently, for every 1 acre of credit needed 2 acres of
existing forested is required. The proposal is to increase this rate to 4 acres of existing
forest. The proposal does not change the 1:1 requirement for planted forests in mitigation
banks. Under the current law and Boards’ proposal, a 20 acre existing forest mitigation
bank has 10 acres of credit for sale. The Councilmember’s proposal would change this to 5
acres of credit for sale. Staff does not support this change because forest mitigation banks
will be quickly exhausted, potentially slowing development when banks are unavailable.

Forest Mitigation Bank Approval. The proposal places a requirement that forest mitigation
banks must be approved within 45 days or they are deemed approved. This timeline is not
within the control of any one agency. Forest mitigation banks are not required to submit a
Natural Resource Inventory/Forest Stand Delineation and therefore not all baseline
information is known with the initial submission, requiring additional field work. Proposed
forest mitigation banks may have conflicting easements which prohibit the forest that is
already paid to be protected by State funds to be used for forest mitigation banks. Forest
mitigation banks that are created outside the development process require conservation
easements be established and recorded in the Land Records. Only upon the signature of the
grantee, the M-NCPPC Executive Director, can an easement be recorded. Anywhere along
the process the bank can be delayed. The bank may meet the technical definitions of
planning staff but may not satisfy the contractual requirements established by others within
M-NCPPC. Forest mitigation banks created as part of development plan will take more than
45 days from the date of submission of a preliminary plan to the issuance of a Planning
Board opinion and approval of a record plat. Staff does not support a timeline for bank
approvals.

The Councilmember’s amendment would also prohibit the Montgomery County Public
Schools and Montgomery County Department of Public Works and Transportation from
creating forest mitigation banks for their own use on land owned by Montgomery County. It
would also prevent the Parks Department from creating a forest mitigation bank on park
property for their exclusive use. For these reasons, staff does not support this change.

. Notification. The Councilmember’s amendment requires adjoining and confronting

property owners to be notified 10 days in advance of any clearing or grading occurring on a
property subject to a forest conservation plan. There are inherent difficulties in enforcing
whether or not timely notice was provided. Staffis concerned that the only permit that
needs to be noticed is not the primary plan (building permit) or secondary plan (sediment
control permit), but the tertiary forest conservation plan. There are no mandates or
proposals requiring applicants to notify adjoining and confronting property owners that a
building permit, or sediment and erosion control plan, was submitted for review by DPS and
that construction of a new residence or expansion of an existing building is imminent. Staff
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recommends posting of properties for the above-noted permits be considered as an
alternative to posting for forest conservation.

Building Permits. The Councilmember proposes to amend Section 8-25 of the County Code
by prohibiting the Department of Permitting Services (DPS) from issuing a building permit
for any structure that was in violation of Chapter 22A for five years. The Councilmember
introduced a similar bill in June 2007, Bill 14-07. Bill 14-07 would have permanently
prevented DPS from issuing a building permit. Staff still has a number of concerns with this
amendment to Section 8-25 of the County Code, including:

a. Denial of a building permit only applies when a violation to Chapter 22A occurs but
does not have the same consequences as other unauthorized activities on a property (i.e.,
unauthorized and uncontrolled clearing or grading, or construction without a building
permit). For example, a person could disturb 5,000 square feet of land, forested or
unforested, or begin construction on a new residence without a permit and still be
allowed to moved forward after the proper approvals are achieved.

b. The five-year prohibition applies to the property and not the individual. If a person
clears forest onto an adjoining property, or neglects to notify an adjoining property
owner, the proposed language would prohibit the property owner from obtaining a
building permit even though the violation was not their fault. This is of concern to the
Parks Department, where encroachments into parks frequently occurs. In this instance,
the Parks Department is not in violation of Chapter 22A, but they would be prohibited
from obtaining a building permit for five years because someone else encroached onto
Park property.

c. There is no relationship to the type or extent of the violation. Based on the proposed
language, a violation of placing play equipment in a forest conservation easement
(without cutting trees) or unauthorized clearing of forest have the same consequence.
What if an equipment operator inadvertently exceeds unforested limits of disturbance for
an approved subdivision plan, or on a single recorded lot? Would the developer be
prohibited from obtaining a building permit for the subdivision for five years? Would
the homeowner be prohibited from expanding, reconstructing, or building a new home
on a recorded lot? .

Private Enforcement of the Forest Conservation Law. The proposed amendment adds a
fourth separate and distinct enforcement action. This enforcement action is in addition to
the M-NCPPC'’s ability to: issue citations; issue Administrative Orders; and apply Civil
Administrative Penalties. This fourth method ignores the current method of enforcement by
allowing it to take place concurrently with M-NCPPC's enforcement and allows a private
action to be filed in Court before our investigation is complete. The Councilmember initially
introduced this amendment as part of Bill 14-07 in June 2007. Staff’s concerns remain the
same, which include:

a. There is no provision explaining whether the Court's decision trumps the Planning
Board's or vice versa. In addition, M-NCPPC will no longer be the sole enforcer of the
Forest Conservation Law. Every adjacent and confronting property owner has the same
enforcement authority as the Planning Department, although through the Courts.

b. The definition of “aggrieved party” is very broad and, if used at all, should be limited to
parties materially damaged by the clearing.
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c. The proposed amendment allows an "aggrieved person" to challenge the factual basis of
any order or decision by the Director. This provision would potentially discourage
"aggrieved persons" from working with staff and would encourage them to bypass staff
and take their alleged "materially false, misleading, inaccurate, or incomplete
information" to Court.

d. With respect to relief sought by the aggrieved person, the proposed Bill allows for the
award of "damages to any person entitled to them by law", however it is unclear if the
aggrieved person could seek damages against M-NCPPC if the person is successful in
Court.

Effective Date. The Planning Board was silent on an effective date for the forest
conservation amendments. The Councilmember is proposing an effective date of June 30,
2008 so that any Development Plan filed by June 30, 2008 would not be subject to the
amendments. This will result some complexities. Development plans that are heard before
the Board on the same day after July 1, 2008 may have different sets of rules based on the
date submitted. Also, if a project adds additional net land to the net tract area after the
submission of a development plan would the entire development plan be subject to the old
laws, or just that portion that was filed prior to June 30, 2008.

Staffing. When the Planning Board forwarded its recommended changes it assumed no
additional staff would be necessary. If all the Councilmember’s amendments are approved
there would need to be a substantial increase in the number of staff needed to review and
enforce plans. Staff believes if the forest conservation law applies to lots 10,000 and greater
and the amount of forest removed before a forest conservation plan is required is reduced to
5,000 square feet there will need to be more than a doubling of current review staff and 3
times as many inspectors. Currently, the forest conservation program is staffed by 2
supervisors, 1 planning technician, 4 inspectors, and 7 plan reviewers, 1 data/GIS specialist.

It would be necessary to have additional staff to review all Natural Resource
Inventories/Forest Stand Delineations, Forest Conservation Plans, Tree Inventories, and
Tree Protection Plans. In fiscal year 2007 the Planning Board or the Planning Director
approved 67 forest conservation plans, and reviewed and/or approved 327 NRI/FSDs and
exemptions from submitting a forest conservation plan. It is important to note that the
timeframe from the submission of an NRI/FSD to the approval of a final forest conservation
plan can take many years. By reducing the threshold in the amount of forest cleared to
5,000 square feet 30 more forest conservation plans would need to be reviewed and
approved for lots greater than 40,000 square feet. In addition, another 166 addition
properties between 10,000 square feet and 40,000 square feet that would need be reviewed
and approved per year. This does not include any special exceptions between 10,000 and
40,000 square feet which do not trigger a sediment control permit. Adding the 30 additional
forest conservation plans, 166 additional properties, and an unknown number of special
exceptions more than 200 additional plans per year would need reviews. The complicate it
further, there is a regulatory requirement that NRI/FSDs must be reviewed within 30 days
and forest conservation plans within 45 days of the date of submission. The time to review
plans cannot be lengthened or slowed because all plans submitted are time sensitive or they



are automatically approved. Based on this analysis at least 5 new staff would be necessary
to review and approve the additional plans.

In addition to the reviews it would be necessary to expand the inspection staff because of the
increased number of plans approved, increased number of easements to enforce, and
potential violations. The Department of Permitting Services has 14 inspectors and 1
supervisor for sediment and stormwater management inspection and enforcement. With the
increased number of plans there must be a corresponding increase in inspection staff. Plans
with forest planting requirements typically do not have to begin planting until after final
stabilization of the site has occurred and periodic inspections of the planted areas must
continue for at least 5 years. Staffing levels for forest conservation inspections should be
comparable to the contingent DPS has for sediment and stormwater management. This
means 9 additional inspectors would be required to implement the forest conservation
amendments as recommended by Councilmember Elrich.

If private citizens decide to file private actions in Court, and if M-NCPPC wants to defend
its ability to interpret and apply the Forest Conservation Law we would want to intervene in
most, if not all, cases. This could be a significant workload to both the Legal Department
and Environmental Planning staff which are not captured in the staffing assumptions above.
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Agenda Item 4
December 11, 2007
Introduction

MEMORANDUM

TO: County Council

FROM: {?’Amanda Mihill, Legislative Analyst
\\@ Michael Faden, Senior Legislative Attorney

SUBJECT: Introduction: Bill 37-07, Forest Conservation — Amendments

Bill 37-07, Forest Conservation — Amendments, sponsored by the Council President at
the request of the Planning Board, is scheduled to be introduced on December 11, 2007. A
public hearing is tentatively scheduled for January 22 at 7:30 p.m. )

Bill 37-07 would revise the forest conservation law in numerous ways. Councilmember
Elrich expects to offer a further set of amendments (see ©68-98).

This packet contains Circle
Bill 37-07 |
Memo from Planning Board Chair 66
Amendments by Councilmember Elrich 68

FALAW\BILLS\0737 Forest Conservation\Intro Memo.Doc



Bill No. 37-07

Concerning: Forest Conservation —
Amendments

Revised: _10/19/07 Draft No. 2
Introduced: 12/11/07

Expires: June 11, 2009

Enacted:
Executive:
Effective:
Sunset Date: _None

Ch. , Laws of Mont. Co.

COUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

By: Council President at the request of the Planning Board

AN ACT to:
(1) remove certain exemptions from the Forest Conservation Law;
(2)  require certain people to submit to certain level of reviews when applying to the
Planning Board for certain plans;
?3) establish criteria and requirements for certain levels of review;
)] revise certain retention, afforestation, and reforestation requirements;
(5)  modify the management periods for planted forests;
(6) revise certain financial security requirements;
) revise certain inspection requirements;
(8)  revise certain appeal procedures;
9 revise certain variance requirements;
(10) modify the maintenance period for forest mitigation banks and conservation areas;
(11) repeal certain provisions relating to the Forest Conservation Advisory Committee;
(12) repeal certain provisions relating to the County Arborist; and
(13) generally amend the County forest conservation law.
By amending
Montgomery County Code

Chapter 22A, Forest Conservation
Sections 22A-2 through 22A-13, 22A-15 through 22A-17, 22A-19 through 22A-21,
22A-26, 22A-27, 22A-30, 22A-31

Boldface Heading or defined term.
Underlining Added to existing law by original bill.
[Single boldface brackets] Deleted from existing law by original bill.
ini Added by amendment.
[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
b Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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Sec. 1. Sections 22A-2 through 22A-13, 22A-15 through 22A-17, 22A-19
through 22A-21, 22A-26, 22A-27, 22A-30, 22A-31 are amended as follows:
22A-2.

(a)

(b)

Findings and purpose.
Findings. The County Council finds that trees and forest cover
constitute an important natural resource. [Trees filter] Forest filters
groundwater, reduce surface runoff, help alleviate flooding, and
supply necessary habitat for wildlife. [They] Trees cleanse the air,
offset the heat island éffects of urban development, and reduce energy
needs. They improve the quality of life in a community by providing
for recreation, compatibility between different land uses, and aesthetic
appeal. The Council finds that [tree] ﬁq;iq_s; loss as a result of
development and other land disturbing aéﬁv_ities is a serious problem
in the County.

Purpose. The [purpose] purposes of this Chapter [is] are to:

(1) save, maintain, and plant trees and forested areas for the benefit
of County res1dents and future generations;

(2) establish procedures standards and requirements to minimize
[tree] forest loss as a result of development and to protect trees
and forests during and after construction or other land
disturbing activities; |

—— i

(3) maximize forest retention;

(4) establish. procedures, sténdards, and requirements for
afforestation and reforestation of land subject to an application
for development approval or a sediment control permit;

[(4)] (5) establish a fund for future [tree] forest conservation projects,

including afforestation and reforestation; and

@ F:\LAWABILLS\0737 Forest Conservation\0737 Bill 3.Do¢
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[(5)] (6) provide a focused and coordinated approach forA County

forest conservation activities.

22A-3. Definitions.

In this Chapter, the following terms have the meanings indicated:

»* * *

Afforestation threshold means a specific percentage of a tract which is used

to determine the afforestation requirements.

* * *

Applicant means a person who submits -a natural resource inventory/forest

. stand delineation, forest conservation*plan, tree inventory, or tree protection

plan to the Planning Director.

Certified arborist means a person with the technical competence to provide

for or supervise the management and protection of trees and other woody
plants in residential, commercial, and public landscapes. For purposes of

this Chapter, a person can gain technical comp‘ etence through experience and

 related training provided by a professional organization or a program of

professional education. .
Champion tree means the largest tree of its species in the County, (as
designated by the] as identified in the County Forest Conservancy District

[Board] Board’s Champion Tree Register [or its designee].

* * *

Declaration of intent ineans a signed and notarized statement by a

landowner that the cutting of trees on the landowner's property: .

(1) is [for purposes exempted under this Chapter; and] to comply with
Sections 22A-10(b)-(c);

(2) no activity requiring a Forest Conservation Plan will occur on site

within 7 years after the proposed activity is completed; and

@ FALAWABILLS\0737 Forest Conservation\0737 Bill 3.Doc



55
56

57
58
59
60
61
62
63

64
65

66
67
68
69
70
71
72
73
74
75
76
77
78
79

BiLL No. 37-07

(3) will not circumvent the requirements of this Chapter.

* * *

Environmental Buffer means a wetland, wetland buffer, 100-year floodplain,

and a perennial or intermittent stream and stream buffer. An environmental

buffer may also include a hydraulically connected steep slope and erodible

soils.

[Equestrian Facility: Any building, structure, or land area that is primarily

used for the care, breeding, boarding, rental, riding, sport eventing, or

training of horses or ponies, the teaching of equestrian skills, or competitive
equestrian events.]

Forest means a biological community dominated by trees and other woody

plants (including plant corrimﬁriities,,. the undei,;st(')ry, and forest floor)

covering a land area which is 10,000 square feet or greater énd at least 50

feet wide. However, a minor [portxons] portion of a forest stand which

otherwise [meet tlus deﬁmtlon] gy_a_l_l_ es may be less than 50 feet wide if

[they exhibit] it exhlblts ‘e same chiaracter and composition as the overall

stand. Forest includes:

(1) [areas] any area that [have] has at least 100 live trees ‘per acre with at
least [50 percent] 50% of those trees having a 2 inch or greater
diameter at 4.5 feet above the ground; and]

(2)  any forest [areas] area that [have] has been cut but not cleared[ ]; and

(3) any area where- at least one layer is not present because of site

conditions, pest predation, human impacts, or non-native species.

Forest does not include an orchard.

* % *

@ FALAWBILLS\0737 Forest Conservation\0737 Bill 3.Doc
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Forest stand delineation means the [evaluation] collection and presentation
of data on the existing vegetation in relation to the natural resources on a site

proposed for development or land disturbing [activities] activity.

* * *

Lot means [for the purpose of this Chapter] a [tract] single unit of land [, the
boundaries of which have been established as a result of a] created by deed
or [previous] subdivision [of a larger parcel, and which will not be the
subject of further subdivision, as defined under Section 50-1, without an

approved forest stand delineation and forest conservation plan].

* * *

Medium-density residential area means an area zoned for a density greater

— . ————— — —— —

than 1 dwelling unit per 5 acres and less than or equal to 1 dwelling unit per

40,000 square feet, including" existing and pla}lned development and

associated infrastructure, such as roads; utilities, and water and sewer

service.

* * *

Natural Resource Inventory means a collection of existing, natural, and

environmental information for a p_rgp_em and the surrounding area.

Net tract area means the total area of a tract, including both forested and
unforested areas, to the nearest 1/10 acre, reduced by road or utility rights-
of-way which are unrelated to and will not be improved as part of the
development application. However, in any agriculture [and] or resource
[areas] area, net tract area is the portion of the total tract for which land use
will be changed or will no longer be used for primarily agricultural
activities. For a linear project, net tract area is the area of a right-of-way
width or the limits of disturbance as shown on the development application,

whichever is greater.

@ FALAWABILLS\0737 Forest Conservation\0737 Bill 3.Doc
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Person means:

(1) the federal government, the state, any county, [municipal corporation]
municipality, or other political subdivision of the state, or any of their
units|,];

(2) an individual, receiver, trustee, guardian, executor, administrator,
fiduciary, or representative of any kind|,|; or

(3) any partnership, firm, common ownership community or other
homeowners' association, public or private corfaoration, or any of their
affiliates or subsidiaries|, or],

[(4) any other entity. }

. i
* * L 4

Qualified  Professional means a person who  meets all applicable
requirements under Code of Maryland Regulations 08.19.06.01.

* * *

Retention means the deliberate holding and protecting of existing forest and

trees [and other plants] on the site.

* * *

Stream buffer means a strip of land contiguous with and parallel to the bank

—_———— —————

of a perennial or intermittent stream.

Street tree means a tree either in the public right-of-way or immediately

adjacent to a private street or roadway.

* * *

Iree Expert means person who meets all applicable requirements of Title 5,

Subtitle 4 of the Natural Resources Article of the Maryland Code.

e e e e e et e e e, g, o e

* * *
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Tract means [the property subject to a development application or a

sediment control permit, as] one or more adjacent or confronting lots that are

described by deed or record plat.

* * *

Tree |save plan] inventory means [a plan prepared in conjunction with a
development application indicating where trees are to be retained or planted,

including the establishment of conservation areas] a collection of

trees and assesses their suitability for preservation relative to probable
impacts from development or construction.

Tree Protection Plan means a plan indicating where trees must be retained
or planted, including specifications for tree preservation before, during, and

after construction.

* * o *

22A4. [Applicability.] Persons Subject to the Forest Conservation Law.

[Except as otherwise expressly provided in this Chapter, this Chapter applies

[(a) a person requifed by law to obtain developmerit plan approval,
* diagrammatic plan approval, project plan approval, preliminary plan

, of subdivision approval, or site plan approval;]

[(b) a person required by law to obtain special exception approval or a
sediment control permit on a tract of land 40,000 square feet or larger,
and who is not otherwise required to obtain an approval under

" subsection (a);]

[(c) a person who performs any cutting or clearing, or any other land

disturbing activity that would directly threaten the viability of, any

champion tree, wherever located;)

@ FALAWABILLS\0737 Forest Conservation\0737 Bill 3.Doc
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[(d) a government entity subject to mandatory referral on a tract of land

40,000 square feet or larger which is not exempt under subsection

22A-5(8);]

[(e) highway construction not exempt under subsections 22A-5(e) or (p);
and] v

[(f) a public utility not exempt under subsections 22A-5(g), (0)(1) and (2),
or (p).]

[Any person who expects to cut, clear, or grade more than 5000 square feet
of forest or any champion tree, and who believes that the cutting, clearing, or
grading is exempt under Section 22A-5, 22A-6; 22A-7, or 22A-8, must notify the
Planning Director in writing before performing any. cutting, clearing, or grading
and seek confirmation from the D.irecto_r‘_that the cutﬁﬁg«, clearing, or grading is in
fact exempt from Article II. Failiﬁg to notify the Director as required by this
Section, or performing any cutting, clearing, or grading before the Director
confirms that an exer’hption'aﬁplies, is a violation of this Chapter.]

[The Planning ‘Director‘mqst notify tlig Department of Permitting Services if
this Chapter would apply to any cutting, clearing, or grading of which the
Department would otherwise not be notified.}

(1) (a) General. Any person who meets the criteria of this

— ——s =2 2229

e e | ——

Level 1, Level 2, or. Level 3 Review.

(b)  Level I Review. A person must submit to a Level 1 Review if:

(1) the person is required by law to obtain approval for a
development plan, diagrammatic plan, project plan, preliminary
plan of subdivision, or site plan:

(2) the person is required by law to obtain a sediment control
permit or approval of a special exception on a tract of land
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which is 40,000 square fe_et or larger, and is not otherwise
required to obtain an Qprova under subsection (b)(1);

the person proposes to perform any ¢ mg or clearing, or
other land disturbing g_cnv:tv that would threaten the viability

la

f

=

any champion tree, wherever located;

the person js subject to mandatory referral or a park facility
plan on a tract of land which is 40,000 square feet or larger and

is not excluded under subsection (_) or (d);

the person proposes llghwav constructlon not excluded under
subsection (c) or (d); or

a public or private utility proposes a cumulative limit of
disturbance of 40,000 square feet or more for all stages of work

in a public righ -of‘-w_'y"or utility easement.

(¢) Level 2 Review. A person must submlt to a Level 2 Review if the

erson gromses
(Hh to build on a single lot which is 40,000 square feet or larger, a

house an addltlon to a house, or an accessory structure (such as

a pool, tenms court, or shed), if the activity does not result i in
tting, clearing, or grading:

(A) more than 40,000 square feet of forest;

(B) any m in an environmental buffer;

(€) any forest on property located in a special protection area
which must submit a water quality plan:

(D) any specimen or champion tree; or

(E) any tree or forest that is subject to a previously approved

forest conservation plan or tree save plan:
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a minor subdivision under Section 50-35A(a)(2)-(3) involving a

a
lot line adjustment, conversion of an existing recorded outlot, or

joining 2 or more existing residential lots into one lot, if:

(A) the only development located on the resulting lot is a

single family dwelling unit or an accessory structure
(such as a pool, tennis court, or shed); and
(B) development does not result in cutting, clearing, or

grading:

(1)  more than 40,000 square feet of forést;

(1)) any forest in an environmental buffgr;

(i) any forest on property located in a special

protection area which must submit a water quality
plan;

1 any specimen or champion tree; or

any tree or forest that is subject to the requirements

of a previously approved forest conservation plan

or tree save plan;

a modification to existing non-residential developed property if

less than 5.000 square feet of forest will be cleared: or

a State or County highway construction activity that is subject

e e ety t— e et . et mtemets e, e,

person:
(1) proposes an agricultural activity that is exempt from:

(A) platting requirements under Section 50-9; and
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(B) a requirement to obtain a sediment control permit under

Section 19-2(c)(2).
An agricultural support building and related activity is excluded

only if it is built and conducted using best management

— — .

practices as defined by the Natural Resources Conservation

Service;

proposes a tree nursery; :
applies for a special exception for an existfng structure and the

proposed use will not result in clearing existing forest or trees:

proposes a commercial ‘logging and timber harvesting
operation, including any harvesting conducted under the forest

conservation and-management mgm under Section 8-211 of

the Tax-Property Article of the Mag land Code that has

[

received:
(A) approval from the Coungg. Arborist or the Arborist’s
designee that the logging or timber harvesting plan is not

inconsistent with County forest management objectives
and is otherwise appropriate; and

(B) a sediment control permit from the Department of

Permitting Services and posted the required financial

security under Chapter 19. A person who qualifies under

this subsection must provide a copy of each sediment

control permit issued for commercial logging and timber
harvesting operations to the Planning Director.
proposes a government project reviewed for forest conservation
purposes by the State Department of Natural Resources under

state law;

@ FALAWABILLS\0737 Forest Conservation\0737 Bill 3.Doc -



266
267
268
269
270
271
272

273

274
275
276
277
278
279
280
28;1
282
283
284
285
286
287
288
289
290
291

BiLL No. 37-07

(6) conducts routine maintenance of public utility easements and

rights-of-way, and routine maintenance of stormwater

management facilities that are not subject to an existing

conservation easement, except for clearing access roads;

(1)  conducts utility or other work required in an emergency;
(8) conducts noncoal surface mining regulated under Title 7 of the

Natural Resources Article of the Maryland Code:; or

— | —— — — ———————e———— o—

1603(f) of the Natural Resources fAfticle of the Maryland Code.

22A-5. [Exemptions] Reserved.. SN
[The requirements of Article IT do not apply to:]
[(d) an activity conducted on an‘~~exist'ing ‘single lot of any size that is
required td‘ cdhéi;rqct a dweliing house dr accessory structure (such as
a pool, térmis coiift, or shed) intended .for the use of the owner, if the
activity: o :
(1)  does not require a special exception;
(2)  does not result in the cutting, clearing, or grading of:
(A) more than a total of 40,000 square feet of forest:
(B) any forest in a stream buffer,
(C) any forest on property located in a special protection area
which must submit a water quality plan,
(D) any specimen or champion tree, or
(E) any trees or forest that are subject to a previously

approved forest conservation plan or tree save plan; and
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(3) is subject to a declaration of intent filed with the Planning
Director stating that the lot will not be the subject of additional
regulated activities under this Chapter within 5 years of the

cutting, clearing, or grading of forest;)

[(b) an agricultural activity that is exempt from both platting requirements

under Section 50-9 and requirements to obtain a sediment control
permit under Section 19-2(c)(2). Agricultural support buildings and
related activities are exempt only if built using best management
practices;]

[(c) atree nursery;]

[(d) (1) a commercial logging and timber harvesting operation,
inéluding any harvesting coﬁéilc‘ted' under the forest
conservation and n;aﬁégement prograrr‘f}ﬁnder Section 8-211 of
the Tax-Property Article of the Maryland Code that:

(A) is completed before July 1, 1991, or is completed on or

. after July 1, 1991, and the property on which the cutting

ot éleé;ing.' is"‘conducted is not the subject of an
application for development within 5 years after the
sediment control permit has been issued;

(B) has received approval from the County Arborist or
designee that the logging or timber harvesting plan is not
inconsistent with County forest management objectives
and is otherwise appropriate; and

(C) has received a sediment control permit from the
Department of Permitting Services and posted the

required financial security under Chapter 19.
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[G)
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(2) The Department of Permitting Services must send the Planning
Director a copy of éll sediment control permits issued for
commercial logging and timber harvesting operations.

(3) The requirements of this subsection apply to commercial
logging and timber harvesting operations on agricultural land;]

a State or County highway construction activity that is subject to

Section 5-103 of the Natural Resources Article of the Maryland Code,

or Section 22A-9;] |

a governmental project reviewed for forest conservation purposes by

the State Department of Nathral _Resources under the Code of

Maryland Regulations;)

except for the clearing of access roads, routine maintenance of public

utility easements and rights-of-way;]

utility or other work that is of an el'xiergqncyq nature;|

noncoal surface' mining regulated under Title 7 of the Natural

Resources Article of the Maryland Code;] ,

a sediment control permit approved before July 1, 1991, or if amended

after that date at the initiation of the permittee, that does not result in

the cutting of more than 5,000 additional square feet of forest;]

any lot covered by a preliminary plan of subdivision or site plan that

did not receive a sediment control permit before July 1, 1991, and for

which the preliminary plan of subdivision or site plan:

(1) was approved before July 1, 1984, and has less than 40,000
square feet of forest cover; or

(2) was approved or extended between July 1, 1984 and July 1,
1991, and
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(3) the construction will not result in the cutting, clearing, or
grading of:
(A) any forest in a stream buffer, or
(B) any forest on property located in a special protection area
which must submit a water quality plan.
A preliminary plan of subdivision or site plan approved before July 1,
1991, that is revised after that date at the initiative of the applicant and
which results in the cutting of mdre than 5,000 additional square feet
of forest is not exempt. Development or redevelopment of a property
which requires resubdivision is not exempt. This subsection does not
apply to a planned unit development subject to subsection (1);]
any planned unit development for wﬁiéh’-a development plan was
approved by the District Council or for which a project plan was
approved by the Planning Board before January 1, 1992, and which
has received si@ plan approval before July 1, 1992 for the tract.
Howevef;'even if site plan approval has not been obtained before July
1, 1992, for the tract, the planﬁed unit development is exempt if it is
75% or more complete on January 1, 1992, as measured by the total
acreage subject to the planned unit development that has received site
plan approval. A development plan or project plan amendment
approved after January 1, 1992, is not exempt if it results in the
cutting of more than 5,000 additional square feet of forest;)
a real estate transfer to provide a security, leasehold, or other legal or
equitable interest in a portion of a lot or parcel, if;
(1)  the transfer does not involve a change in land use, or new
development or redevelopment, with associated land disturbing
activities; and
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both the grantor and grantee file a declaration of intent;)

any minor subdivision under Section 50-35A(a)(2)-(3) involving

conversion of an existing recorded outlot created because of

inadequate or unavailable sewerage or water service to a lot or joining

two or more existing residential lots into one lot, if:

(1)

)

the only development located on the resulting lot is a single
family dwelling unit or an accessory structure (such as a pool,
tennis court, or shed); and = :

development does not re_sult.in tﬁe eutting, clearing, or grading
of: n

(A) more than a total of 40,000 square feet of forest,

(B) any forest i m’a stream buﬁ'er, o

(C) any forest on. propeny located in a specml protection area
“ ,whnch must subrmt a water qualny plan,

(D) any spec1men or champion tree, or

. (E) . . any tree or forest that is subject to the requirements of a

“".prewously approved forest conservatlon plan or tree save

- plan,] ..

The cutting or clearing of public utility rights-of-way or land for

electric generating stations licensed under Section 54A and 54B or
Section 541 of Article 78 of the Maryland Code, if:

(M

)

any required certificates of public convenience and necessity
have been issued in accordance with Section 5-1604(f) of the
Natural Resources Article of the Maryland Code; and

the cutting or clearing of the forest is conducted so as to

minimize the loss of forest.
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[(p) the construction of a public utility or highway in a utility right-of-way

[(@

[(r)

not exempt under subsection (0), or a highway right-of-way not

exempt under subsection (e), if:

()
2
3)

the right-of-way existed before July 1, 1992;

forest clearing will not exceed a total of 40,000 square feet and

the construction will not result in the cutting, clearing, or

grading of:

(A) any forest in a stream buffer,

(B) any forest on property located in a special protection area
which must submit é water quality plan,

(C) any specimen or champi.on_..tree, or

(D) any tree or forest that is squect to a previously approved

forest conservation or tree save plan;]

a special exception application if:

(D)

)

3)

the application is for an existing’ structure and the proposed use -
will not-result in clearing of existing forest or trees;

the application modifies an existing special exception use
which was approved before July 1, 1991, and the revision will
not result in the clearing of more than a total of 5000.additional
square feet of forest or any specimen or champion tree; or

the total disturbance area for the proposed special exception use
will not exceed 10,000 square feet, and clearing will not exceed
a total of 5000 square feet of forest or include any specimen or

champion tree;]

an equestrian facility located in an agricultural zone that is exempt

from platting requirements under Section 50-9, whether or not a

sediment control permit is obtained under Section 19-2. Article II
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does not apply to any equestrian support building or related activity
only if the building is built using Eest management practices.
However, Section 22A-6(b) applies if any specimen or champion tree
would be cleared. This exemption does not permit any forest or tree
that was preserved under a previously-approved forest conservation
plan or tree save plan to be cut, cleared, or graded unless the
previously-approved plan is amended to allow that activity. This
exemption does not apply if: “

(1)  any forest was cleared during an agricultural activity, as defined
in subsection (b), during the 5 years before any exemption
under this subsection is claimed;

(2) any forest or tree located in a stl"eam valley buffer would be
cleared;

(3) on-site forest retention does not equal at least 25% of the tract
area or all forest existing when the exemption is claimed,
whichever is less; or

(4) on-site forest retention does not equal at least 50% of any net
tract area when more than 50% of that tract is existing forest.

A conservation easement is not required for any equestrian facility,

whether or not the exemption in this subsection applies. However,

another type of long-term protection may be required under Section
22A-12(h)(2) if the facility includes any forest retention area. The

Planning Director must monitor any facility that is exempt under this

subsection to confirm that the applicant and any successor in interest

continue to comply with all conditions of the exemption;]

[(s) (1) an activity occurring on a tract of land less than 1.5 acres with

no existing forest, or existing specimen or champion tree, and
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the afforestation requirements would not exceed 10,000 square
feet; or

(2) an activify occurring on a tract less than 1 acre that will not
result in the clearing of more than a total of 30,000 square feet
of existing forest, or any existing specimen or champion tree,
and reforestation requirements would not exceed 10,000 square
feet. Forest in any priority area on-site must be preserved; and]

a modification to existing developed property if:

(1)  no more than 5000 square feet of forest will be cleared;

(2) the modification does not affect any forest in a stream buffer or
located on property in a special protection area which must
submit a water quality plan; and

(3)  the modification does not require approval of a new subdivision
plan] .

[Exemptioné—Special provisions] Reserved.
Special transition provision. An activity or development that is
exempted under. Section 22A-5, but which requires site plan approval,
is subject to the local law applicable to tree conservation in effect
before July 1, 1992. However, a violation of the requirements of any
tree save plan or similar condition of approval may be enforced using
any remedy provided under this Chapter.)

Tree save plan provision. An activity or development that would be

exempt under Section 22A-5, except that the proposed activity

involves clearing of a specimen or champion tree, requires the
approval of a tree save plan, which may require tree preservation or
mitigation for loss of individual trees. The plan requirements must be

based on the size and character of the trees to be cleared. If trees to be
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cleared are part of an existing scenic buffer between pﬁblic parkland
and a proposed development, trees which are smaller than specimen
size may be included in the plan.]
[Activities or development not exempt under Section 22A-5 --
Special transition provision] Reserved.
An activity or development not exempted under Section 22A-5 and -
which received preliminary plan of subdivision approval, site plan
approval, project plan approval, or development plan approval,
including any amendments, betweeri July 1, 1991 and July 1, 1992 is
exempt from the requirements of Article II at the time of a subsequent
sediment control permit application if:
(1) final plat approval has been obtamed by July 1, 1992; or
(2) a substantively complete apphcatlon for final plat approval
under Section 50-36 has been filed by July 1, 1992. If all other
rediiirerhents are met,the Planning Board must consider an
" apphcatxon to be substantlvely complete if the Board
deterniines that: .. ©
(A) any ‘required approval or permit that has not been
obtained from another governmental agency is not
available solely because of the inaction by the other
governmental agency; and |
(B) the applicant has used best efforts to obtain the permit or
approval.]
If final plat approval will not be required under subsection (a) of this
Section because the development is on a recorded lot or for other

reasons, the development will be subject to the requirements of this
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Chapter at the time of any subsequent appiication for a sediment
control permit.) | |
If the Planning Board finds that a development approval between July
1, 1991 and July 1, 1992 was consistent with the retention,
afforestation, or reforestation standards of this Chapter but is not
exempt under this Section, the Board may waive additional
submission requirements at the time of any later sediment control
permit application. However, the Board must not waive the provisions
of Section 22A-12(g) and (h) requiring certain agreements and
financial security.]

An amendment to a sediment control permit approved between July 1,

1991 and July 1, 1992 is.subject to the rédﬁirements of Article II if the

activity is not otherwise éxempt and it will result in the cutting of an

additional 5,000 square feet of forest.]

[Utility lines] Reserved.

General. - e

(H Excéptt'as pfoﬁidéd'in paragraph (2) of this subsection, this
Section applies to a proposed land disturbing activity requiring
a sediment control permit for the construction, reconstruction,
or replacement of public utility lines (except water and sewer
lines) within a public right-of-way, public utility easement, or a
public utility right-of-way owned by the utility.

(2)  This Section does not apply if a public utility easement will be
located on the property of a development subject to Article II of
this Chapter. Satisfaction of the regulatory requirements of that
Article applicable to activities on the easement is the

responsibility of the owner of the property.]
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[(b) Calculation Rules; Exemption.

(D

@)

3)

To determine the applicability of this Chapter under Section
22A-4 to proposed activities within a public right-of-way or
publié utility easement, the calculation of land area must be
based on the limits of disturbance as shown on the sediment
control permit.

A public right-of-way, public utility easement, or privately
owned utility right- of-way is considered to be exempt under
Section 22A-5(o) if the proposed.activity and any future stages
of the work on the utility iine will not result in the cumulative
cutting, clearing, or grading of more than 40,000 square feet of
forest or the cutting, clearing, or grading of any specimen or
champion tree, or trees oF forest—that ai'é"subject to a previously
approved forest conservation '6r‘t.r.ee save plan. Any later stages
of the work must be identified at fhe time of the initial sediment
control penni( application.

If the exemp_tion does not apply, afforestation or reforestation
requirements must be calculated using the net tract area
applicable to the entire proposed utility line without regard to
project segments subject to a specific sediment control permit.
The property boundaries of the privately owned utility right-of-
way, public utility easement, or public right-of-way (to the
extent of the utility work) must be used in calculating the area
of the tract. The net tract area should reflect any reduction in
land area that will continue to be used for agricultural

activities.|
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[Any requirement for mitigation for loss of any specimen or. champion tree

must be based on the size and character of the tree.]

22A-9.
(a)

(c) |

County Highway Projects.

General.

(1)  This [section] Section applies to construction of a highway by
the County as part of an approved Capital Improvements
Program project. '

Reforestation for County highway pfojeéts must meet the standards in

subsections [22A-12(e), (g) and ()] 22A-12(c), (f), and (g).

* v a
* * IR T

Article [II] 2. Natural Resource Inventory/Forest Stand Delineations, [and]

Forest Conservation Plans, Tree Inventories, and Tree Protection Plans.

22A-10.
(a)

()

[General] Approvals required. _
[Approval] Level 1 approval required. A person who is subject to
[this Article] Level 1 review must submit to the Planning Director a

[forest stand delmeatlon and forest conservation plan] Natural

Bt A A AL S L A4 4

Plan [for regulatory approval).
Forest Stand Delineation]

(1) Natural Resource Inventory/Forest Stand Delineation.

(A) A [forest stand delineation] Natural Resource

Inventory/Forest Stand Delineation must be [used during
the preliminary review process to find the most suitable

and practical areas for tree and forest conservation|]

signed by a qualified professional. A [forest stand
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delineation] Natural Resource Inventory/Forest Stand

Delineation must contain;

(i)  topographic, hydrographic, soils, and geologic
information [, and);

(i) qualitative and quantitative information on trees
and forest cover],]; and

iii) other information or requirements specified [in the
regulations] by Areggiation or in the technical

manual.

[(2) A simplified forest stand delineation may replace the forest

stand delineation required by paragraph (1) if:

(A)
(B)

©

there is no forest on the sxte
no forest on- the 51te would be cut, cleared or graded for

the proposed use, “and all' forest on the site would be

v subject toa long-term protectlve agreement; or

the on-snte forest i 1s located on a portion of the tract which

“is exempt from-this Article, such as areas remaining in

agricultural use as part of a subdivision.]

[(3)] (B) The Planning Director may waive any requirement for

information that is unnecessary for a specific site.

[(4)] (C) An approved [forest stand delineation] Natural

Resource Inventory/Forest Stand Delineation is not valid

after 2 years unless[:] a qualified professional recertifies
the natural resource inventory/forest stand delineation, or

[(A)] a [forest conservation plan] Forest Conservation

Plan [has been] is accepted as complete[; or],
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the delineation has been recertified by the

preparer.]

3

[(c)] (2) Forest [conservation plan] Conservation Plan.

[(1)] (A) [A forest conservation plan is intended to govern

conservation, maintenance, and any afforestation or

reforestation requirements which apply to the site.] A

~ [forest conservation plan] Forest Conservation Plan must

be signed by a qualified professional and must contain

information on the extent and characteristics of:

(@

(i)

W
i)

the trees and forested area to be retained or
planted],J; o

proposed locations ‘fog on-sitte and off-site
reforestation|,];

scheduling[,];

protective measures|,];

.a binding maintenance agreement effective for at

least [2]'5 years[.];

a binding agreement to protect forest conservation

areas, and other ' information or requirements
specified [in the] by [regulations] regulation or
technical manual.

[(2)] (B) A [forest conservation plan may] Forest Conservation

Plan must include protective measures designed to

conserve [significant and mature trees on adjacent

property] trees on the subject tract, or on adjacent
properties, from adverse impacts that may be caused by
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the development or land disturbing activities proposed
for the tract.

[(3)] (C) A {forest conservation plan] Forest Conservation Plan

may be reviewed in 2 stages with the submission of a
preliminary and a final [forest conservation plan] Forest

Conservation Plan as specified under Section 22A-11.

[(d) Qualifications of preparer. The forest stand delineation and forest

conservation plan must be prepared by.';a licensed forester, licensed
landscape architect or other qualified professional approved by the
Planning Director. In determining if a person is qualified, the person
must meet all applicable requiremeiits_ _upder the Code of Maryland

o

Regulations, 08.19.06.0L.] e

e

Level 2 approval requzred A person who i 1s sublect to Level 2 must

submit to the lannmg Director a Tree Inventory, Tree Protection

— . —————————— ey

(__) Tree Inventory.

(A) A Tree Inventory must be signed by a certified arborist or
* atree expert, and must:
asséss, identify, and characterize the tree species;

E B

il) estimate the height, age, and canopy of each tree:

iii) document the diameter of each tree; and

E‘
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