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LAW OFFICES OF

KNorpF & BrowN
401 EAST JEFFERSON STREET

FAX: (301) 545-6102

E-MAIL BROWNBKNOFF-BROWN.COM

SUITE 206
ROCKVILLE, MARYLAND 20850 WRITER’S DIRECT DlaL
DAVID W, BROWN (301) 545.6100 (301 B45-610B
October 23, 2008
Debra Daniel, Esq.
Associate General Counsel
Maryland-National Capital Park
and Planning Commission
Office of General Counsel
8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Clarksburg Town Center — Compliance Program

Dear Debra:

This letter responds for the record to the September 26, 2008 letter of Kurt W.
Fischer, Esq., counsel for NNPII-Clarksburg, LLC (“Newland™). Written with reference
to the extension of Project Plan Amendment No, 91994004B for the Clarksburg Town
Center. The Fischer letter purports to be a helpful correction of my “inaccurate” and
“unfair” description of arbitration proceedings before Arbitrator Howe as well as a
protest of the “unconscionable and irresponsible” “accusations” I assertedly made in my
September 18, 2008 Testimony before the Board.

M. Fischer disdains providing “an extended point-by-point refutation” of my
Testimony, implying that such is readily producible. The reality is that my Testimony is
a matter-of-fact, fully-documented narrative of past events about which there can be no
dispute. This does not stop Mr. Fischer from doing precisely what he accuses me of
doing: filling his letter with inaccurate, unfair, unconscionable and irresponsible
accusations against CTCAC and me. Unlike Mr. Fischer’s free-form argument, heavily
dependent on mischaracterizing what I said, I will respond, point-by-point to exactly
what Mr. Fischer has claimed.

1. CTCAC Did Not Surrender Its Site Plan Violation Claims In
Exchange For A Mutable “Concept Plan”

No less than 14 times in his 4-page letter, Mr. Fischer uses the term or phrase
“concept”, “conceptual” or “concept plan”. The purpose is to recharacterize what
CTCAC agreed to in the Settlement Agreement, and what the Board approved in the
Compliance Program as Newland site plan violation remediation obligations. As to the
design of the retail center ~ which all understand and agree is the heart and soul of the
Settlement Agreement and Compliance Program — Mt. Fischer asserts that it “was agreed

N
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Upon as a concept only.” Fischer Letter at 2. Presumably the point is that nothing was
fixed; all the details were subject to change in the drawing up of engineered plans.

This is a false picture of the CTCAC-Newland Settlement Agreement and an
equally false picture of the Board’s Compliance Program. Paragraph 1 of the
Development Terms from the Settlement Agreement contains explicit “comments and
clarifications” of the Torti Mediation Plan that was to be the basis for engineered plans.
Exhibit 1. There is, for example, nothing “conceptual only” about “60° depth of the retail
along the grocery building.” 91.3. Nor was it a “concept only” that Blocks 3 and 5
would have a parking structure, J1.c, §1.¢., while Block 4 would have “I[sJurface parking
only.” §1.d. These are express terms of the Settlement Agreement. These terms elevate
the Torti Mediation Plan from merely an illustration of what could be built into an
agreement to build according to the express terms set forth. By contrast, J1.a. references
Settlement Agreement exhibits that are clearly referred to as conceptual sketch plans for
implementation of the paved plaza at the library site.

More fundamentally, in (a) entering into a Settlement Agreement with Newland in
April 2006, (b) negotiating a highly detailed, 12-page (single spaced) “Description of
Major Elements Making Up Plan of Compliance,” over the ensuing month; and (c)
affirmatively supporting the Compliance Program presented by the staff to the Board in
June 2006 that obviated all adjudicated and unadjudicated site plan violations, fines and
penalties, CTCAC was not agreeing to merely a “concept” of what was to ensue for
Town Center development, one that Newland was free to modify if it saw fit to do so.
Indeed, CTCAC sought and obtained detailed precision on what was to come. It did so
out of concem over prior Newland conduct of sub rosa modifying of approved plans to
suit its own convenience — i.e., the very violations that ultimately led to development of
the Compliance Program.

2. The Arbitration Resulted In Rejection Of Newland’s Claim of
Entitlement to Modify Plans Based on Market Conditions

The Fischer letter implies that the Arbitrator accepted Newland’s representations
and claims regarding alleged market-based rejection of proposals to build the retail core
in accordance with the Compliance Program. This is not so. As detailed in my
Testimony (at 12), the Arbitrator rejected this as a basis for any changes to the submitted
plans, because the Settlement Agreement did not provide Newland the freedom to make
unilateral changes based on its perception of market conditions at some later point than
the time the Agreement was entered into. As CTCAC made clear in arbitration, in
mediation CTCAC was forced to limit its agenda by what Newland claimed it could
afford and what its consultants said was market feasible. Given those circumstances,
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CTCAC was not about to give Newland a market-related “escape clause” from the
commitments in the Settlement Agreement.

3. Newland’s Undocumented Representations About Market Rejection
of the Retail Core Are Disputed

When Newland sought in arbitration to justify reteil core changes based on
alleged market rejection of the plan approved in the Compliance Program, it disclosed
selected information regarding its efforts to solicit retail core developers, Given the
rejection by the Arbitrator of market conditions as a basis for changes, what the real
market conditions were was disputed and was not adjudicated. The representations in the
Fischer letter on this subject are undocumented. To CTCAC’s knowledge, Newland has
not sought to substantiate them on this record. There is therefore no consensus between
Newland and CTCAC on any of the following points (Fischer letter at 2):

e That the retail core, as originally agreed to has become unacceptable to the market
and is not commercially viable;

 That Town Center is a “remote, suburban location;”

* That Mr. Gibbs recommended and Newland implemented “only those changes to
the retail plan necessary to make it viable from a retal industry perspective.”

Particularly noteworthy in this dispute is that although it was understood by
CTCAC and the staff in recommending approval of the Compliance Program that
Newland would be expending millions of dollars to provide structured parking in Blocks
3 and 5 of the retail core, when Newland solicited retail core developer interest in 2007,
the RFP it sent out stated that providing these structures would be a retal developer cost.
Hence, the statement in the Fischer letter that “[iln the RFP, Newland desctibed the
proposed retail center in virtually the precise formulation set forth in the concept plan
contained in the Settlement Agreement and the Program of Compliance,” is a deceptive
half-truth. Perhaps in Newland’s lexicon, however, all the time and energy Newland
devoted in mediation in 2006 to convincing CTCAC and the Mediator that the cost of
structured parking that Newland would incur precluded addressing other CTCAC
mediation goals was not really about a real financial obligation, but merely a “concept”
of one.
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4, The Arbitration Was About Plan Consistency With the Settlement
Agreement, Not the Compliance Program

The Fischer letter disputes the analysis in my Testimony (at 13-14) that the
Arbitrator did not rule on whether the plans before her were consistent with the
Compliance Program. Mr. Fischer argues that the plans would not be before the Board if
this were not so. Fischer Letter 4. Mr. Fischer has it backwards: there would be no need
for the plans to be before the board if the Arbitrator had already ruled them in accord
with the Compliance Program. The Arbitrator understood that her job, as expressly
provided in §11 of the Business Terms in the Settlement Agreement, Exhibit 2, was to
assess compliance with the Settlement Agreement, which Agreement is the one and only
source of her power as an arbitrator."

Mr. Fischer also implies that there is no difference between the terms of the
Settlement Agreement and the Compliance Program, and that the Arbitrator relied on the
latter. The reality is that the Compliance Program, though consistent with the Settlement
Agreement, is considerably more detailed, And if there are instances where she looked
beyond the Settlement Agreement to decide matters, there are just as many instances
where she refused to do so. Ultimately, however, what is important is not the Arbitrator’s
inconsistent approach to the plans, but rather that there is no question that this Board
retains full and unfettered discretion to determine what constitutes compliance with the
Compliance Program, Nothing was decided by the Arbitrator except what plans Newland
could submit to the Board notwithstanding CTCAC’s lack of approval.

5. CTCAC Rejects Newland’s Characterizations of My Testimony in
Relation to the Arbitration

Mr. Fischer attacks my Testimony as “unconscionable and irresponsible” in terms
of my description of the arbitration proceedings. My testimony is not grounded in what
Mr. Fischer claims are “pejorative suggestions” of how those proceedings were
conducted; I described exactly how they were conducted on critical points, I also
included copies of court-filed pleadings that amplify the Testimony. As a member of the
Maryland bar, I have an ethical obligation to ensure that no pleadings I file in a Maryland
court are in bad faith or are otherwise “unconscionable and irresponsible.” I reject the
implication that I have not been faithful to those standards.

! Mandl v. Biley, 159 Md. App. 64, 858 A.2d 508, 519 (2004) (“[A]n arbitrator derives
his power from the arbitration agreement itself.... The parties delineate the extent of the
arbitrator’s authotity by the scope of their agreement to arbitrate )
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Mr. Fischer’s self-serving claims that the Arbitrator’s rulings were “thoughtful
and based on settled law” are merely his view of results favorable to his client. Those
results are not final because they are in litigation.? In the end, Mr. Fischer supports his
point of view not with anything that occurred in the arbitration, but with a reference to a
very prelimipary scheduling discussion more than two months before the arbitration,
which took place at a time when CTCAC naively believed that a May arbitration would
not even be necessary. In fact, the May 14™ arbitration date was cast in stone by the
arbitrator, at the suggestion of Mr. Fischer, on March 12, 2008.

Sincerely yours,
David W. Brown
cc: Rose Krasnow, MNCPPC

Robert Kronenberg, MNCPPC
Kurt Fischer, Esq.

? Newland has sought judicial confirmation of the Arbitrator’s rulings on site plans, while
CTCAC has sought to have her rulings vacated. The maiter remains unresolved in
Blatimore County Circuit Court, Civil Action No, 03-C:08:5371. See Attachments 12
and 13 to my Testimony. Finality comes with judicial confirmation of the award, which
will not happen until CTCAC"s petition to vacate is adjudicated. See §3-227(b) & (c),
Courts & Jud. Proc. Art, Md. Ann. Code; 1 J. Grenig, Alternate Dispute Resolution
§24:40 (3d Ed. 2005); 6 C.J.S. §178 at 246,



April 586, 2006; 10:40-p12:45 a.m.

Mk TEL

” [ ! Confidential Settlement Document

Newland Communities

CLARKSBURG TOWN CENTER
DEVELOPMENT TERMS

1. Retail Genter - Design Concept to be based on the Torti-April 3, 2006 Mediation
Plan (Exhibit “A” - the “Plan”) with the following additional comments and
clarifications:

a. Block 1 - The land (graded to surrounding road system) for the library and
related parking structure will be dedicated to the County, but all construction
costs will be the responsibility of the County. Newland will work with CTCAC
to encourage appropriate design, funding and scheduling and together will

provide to the County a short list of architects to ensure a design that is in

keeping with the Plan of Compliance. The walkways between the buildings
shown on the Plan are acceptable. The “live/works” in Blocks 1 and 2 of the

Plan will beS0ld a5 sifgigjunits. The paver plaza at the Library site will

include a fountain with seat wall, coneeptually in accordance with either of the

attached sk:etch plans (Exhibits “B-1° and Exhibit “B-2").

b. Block 2 - Deleting road through the town square in favar of a walkway is
acceptable, as is adjacent road realignment, as long as consistent with fire
code requirements. The Market Building will be a 2000 sf roofed open-air
structure, single-story, with a ‘Janitor/storage closet” (with sink), with
water/sewer and electrical connections. See attached sketch plans (Exhibits
"B-1" and "B-2"), ~

c. Block 3 - The rounded 1-story retail/restaurant space with residential over is
acceptable. The space will be single story retail with 2 residential stories
above. A kiosk will be located at the NW comer of Block 3. The revised
parking structure entrances shown on the revised Plan (Exhibit “A*) are
acceptable if grade conditions permit,

d. Block 4 - Subject to the “retail option” as set forth in the Plan, this block will
be built substantially in accordance with the Plan (the townhouse units on the
southeast side will be flex residential which will allow the owners to utilize the
first floor for retail/office use without further parking requirements). Surface
parking only. Newland agrees to a “retail option” such that Newland will defer
its decision on retail versus residential until such time as Newland can assess
market and cost conditions impacting such decision, which assessment will
be made no earlier than 7/1/07. Prior to making this decision, Newland shall
consult with CTCAC and give it a reasonable opportunity to submit data and
analysis, ‘

e. Block & - Newland agrees to 60’ depth of the retail along the grocery building
at General Store Drive and the subsequent reduction of the grocery footprint
to approximately 51,000 sf, together with the ability to have a mezzanine to
bring the total leaseable sf not to exceed 65,000. The loading dock area will

Exhibit 1
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. Replaces all previous offers

be located as close to the rear of the building as grades will allow. Liner
residential adjacent to grocery store and residential units on southwest side
of parking structure will be developed as flex residential space.

~BALT1:4233594.v3
912/331215-3
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Confidential Attorney/Client Work Product

Binding Arbitration |
* The parties to this MediatienSeitlement Agreement nnderstand that, lf the Planning

Board approves the Plan of Compliance as set forth in this
Agreement, Newland, with and after consultation with CTCAC, Bozzuto and the

.other builders will be required to submit revised project and site plans and other

applications for regulatory approvals and Bozzuto will submit the Bozzuto Site Plan
Amendment to implement the Plan of Compliance. If any dispute shall arise between
any of the parties to this agreement regarding whether the project plan, site plan, the
Bozzuto Site Plan Amendment or other application for regulatory approval is
consistent with this MedietienSettlement Agreement or any other matter, the dispute
shall be subject to binding arbitration before the Honorable Barbara K, Howe. A
party secking to arbitrate a dispute before Judge Howe shall invoke arbitration by
sending written notice to the Judge and all other parties. Jodge Howe shall decide the
proceedings to be followed to resolve the dispute. All parties shall have the right to
submit matters in writing and present oral argument prior to Judge Howe rendering a
decision. Furthermore, all other disputes that arise out of this iat

Agreement shall be subject to binding arbitration before Judge Howe. The parties to
any such arbitration shall be responsible for their own attorneys’ fees and the costs and
cxpenses of all other professionals and consultants. If Judge Howe is not availahle
for any reasen, Judge Howard Chasanow shall serve as the arbjfrator.

The-parties to this MediationSeitlement Agreement stipulate that, in the event of 2
breach of this Agreeroent, the non-breaching party shall have the right to Injunctive
relief and specific performance, without regard to whether there is an adequate
temedy at law. Each party shall also have the right to claim damages for breach of
this Agreement. Pursuant to the arbitration provision set forth above, Judge Howe
shall determine both liability and the appropriate remedy or remedies.

Exhibit 2

L&B 599420v5/01056.0026
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October 23, 2008

Via Email and Regular Mail
royce.hanson@mncppe-me.org

Royce Hanson, Chairman

Maryland National Capital Park
& Planning Commission

8787 Georgia Avenue

Silver Spring, MD 20910

Re:  Clarksburg Town Center - Road Improvements -
Compliance Program for Project Plan Amendment;
Preliminary Plan Amendment; and Site Plan Amendment

Dear Chairman Hanson:

I am responding on behalf of approximately 100 individual homeowners in
Clatksburg Town Center (“CTC”) to the letter from Steve Kaufman, Esq. and Todd
Brown, Esq. of October 13, 2008, regarding construction of road improvements required
in comnection with CTC development under the August 2006 approved Compliance
Program,

Of particular concern to my clients is the statement in the letter (p.3) that “the sale
of [development district bonds] to fund such construction has not yet been authorized by
the County Council and the status and timely implementation of construction of these
improvements to be so funded will affect [Newland’s] ability to begin those projects in a
timely manner.” On behalf of my clients, I urge the Board to refrain from establishing
any linkage whatsoever between development district funding of transportation-related
infrastructure and infrastructure completion obligations required by the Board earlier in
its CTC project approvals.

! As the Board is surely awate, a controversy arose over CTC development district
financing with the publication of a report by the Clarksburg Town Center Advisory
Committee, Inc. (“CTCAC”) in March 2007. Despite the fact that I represent CTCAC as
well as CTC individual homeowners, this letter is written only on behalf of my individual
homeowner clients.
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While the Board will be the final arbiter of what transportation-related
infrastructure was required of the predecessor to Newland in prior plan approvals, there
can be no doubt from the record of approvals that none of those requirements was in any
way conditioned upon secwing development district financing, whether for
commencement, continuation or completion of any of them. Indeed, those infrastructure
obligations were imposed during the 1990’s, whereas a development district was not
created for CTC until March 2003. Hence, in any decision by the Board on phasing of
transportation-related infrastructure, the Board should make it unmistakably clear to
Newland that any requirements it is imposing, including phasing obligations, are entirely
separate and independent from whatever Newland is finally able to accomplish, if
anything, in shifting the cost of its obligations to CTC homeowners through the
development district financing device.?

Sincerely yours,
r.

Jdl PPz

avid W, Brown

cc:  David Lieb, Esq., Office of General Counsel, MNCPPC

2 To be distinguished from Board-imposed infrastructure obligations are other
infrastructure obligations Newland might someday undertake in a CTC development
district, particularly if the current CTC development district is modified by the County
Council along the lines suggested by the County Executive in January 2008. That is a
possible future event with no immediate relevance to the amended plan approval issues
before the Board.



Item #6

MCP-Chairman

From: Joy Johnson [joy@knopf-brown.com]

Sent: Wednesday, September 17, 2008 2:50 PM o

To: MCP-Chairman; MCP-Chairman D E @ E D WE

Cc: ‘David W. Brown'

Subiject: Testimony Submission of David Brown for Hearing on 9 18 08

Attachments: David Brown Testimony Clarksburg Hearing 9 18 08.pdf SEP 17 2008

OFFICE OF THE CHAIRMAN

THE MARYLAND-NATIONAL CAPITAL

Dear Chairman Hanson: PARKAND PLANNING COMMSSION

Please find attached David Brown'’s testimony for the hearing regarding Clarksburg Town Center (Agenda item no. 6)
scheduled on September 18, 2008. Please include this testimony with attachments in the record and confirm receipt.

Sincerely yours,

Joy Johnson
Office Administrator

KNOPF & BROWN

401 E. Jefferson Street
Suite 206

Rockville, MD 20850
Phone (301) 545-6100

Fax (301) 545-6103
lawfirm @knopf-brown.com

SECURITY NOTICE: This communication (including any accompanying document(s) is for the sole use of
the intended recipient and may contain confidential information. Unauthorized use, distribution, disclosure or
any action taken or omitted to be taken in reliance on this communication is prohibited, and may be unlawful. If
you are not the intended recipient, please notify the sender by return e-mail or telephone and permanently delete
or destroy all electronic and hard copies of this e-mail. By inadvertent disclosure of this
communication KNOPF & BROWN does not waive confidentiality privilege with respect hereto.



AGENDA ITEM NO. 6

TESTIMONY OF DAVID W, BROWN
ON BEHALF OF THE
CLARKSBURG TOWN CENTER ADVISORY COMMITTEE, INC.
ON THE
EXTENSION OF
PROJECT PLAN AMENDMENT NO. 919940048
September 18, 2008

Mr. Chairman and Members of the Commission:

I am David W. Brown, of Knopf & Brown, counsel for the Clarksburg
Town Center Advisory Committee, Inc. (“CTCAC”). I am here today on behalf of
CTCAC to express CTCAC’s support for the 90-day extension of the Clarksburg Town
Center Project Plan Amendment. CTCAC’s support of the extension is unqualified, even
though CTCAC is aware that some in the Town Center community have informed the
staff that they are against giving Newland any more extensions.  Explaining why
CTCAC favors the extension when there is community sentimgnt against it is not a
simple task, but I believe this Board should know the details, particularly since they are
pertinent to three questions you may have right now: Why has it taken so long to get
plans before the Board -- almost two years longer than originally anticipated? Is a 90-
day extension adequate? What exactly does the Board expect to happen during the
extension period to ready all plans for final Board action?
Backeground to the Compliance Program

I need to detail the historical background leading to today, but not just
because only one of you was, as Secretary of State Dean Acheson put it, “Present at the
Creation” of the events leading to the approval of the Compliance Program in the summer

of 2006. More importantly, understanding what has transpired is critical to informed

decisions you will soon be facing. ,



In July 2005, the Board found Newland and the Town Center builders in
violation of certified site plans with respect to building height limits, front yard setbacks
and construction of amenities, all as claimed by CTCAC. Board Staff Report 3 (June 1,
2006). Stop work orders were issued for the whole of the Town Center, and there was a
public crisis of confidence in Board site plan adjudications generally, with which I
believe you are all quite familiar. By November 2005, many other Newland/builder
violation claims put forth by CTCAC still remained to be adjudicated, while progress on
review and approval of other plans in other areas of the County was, to put it mildly,
lagging. At the urging of top County elected officials, and with this Board’s consent,
CTCAC agreed to the suspension of scheduled Board hearings on site plan violations and
enter into mediation with Newland and the builders. The idea was to see if a forward-
looking effort to agree on changes to the Town Center site plans would serve to
remediate violations.

Mediation began in January 2006, under Baltimore County Circuit Court
Judge Barbara Kerr Howe, and concluded with & Settlement Agreement signed on April
6, 2006. Although one of CTCAC’s mediation goals was to require som;: of the
excessively high structures already built to be brought down a peg or two, it rather
quickly became apparent that CTCAC was not going to be able to achieve both this goal
and the more important goal of bringing to the community a significant redesign of the
retail core, compared to what had been proposed by Newland but not yet reviewed by the
Board. More simply put, if we wanted agreement on more money to be spent improving
the Town Center, the message was clear: put it into new structures, not redoing existing

ones. And that is how it came to be that most of the mediation was devoted to the design



and economic considerations associated with a significantly changed plan for the retail
core.

At the risk of oversimplification, I will briefly describe the Settlement
Agreement and its relationship to the Plan of Compliance the parties submitted to the
Board as envisioned by the Settlement Agreement. The Settlement Agreement, now a
matter of public record, is in multiple parts. One is the “Development Terms,” consisting
of 8 single-spaced pages prescribing terms for future development of the Town Center,
supplemented by multiple exhibits. In keeping with the focus of the n;ediation, it is most
detailed in its block-by-block description of what is to be in the retail core on the west
side. Another key part is the “Business Points,” which requires the parties to submit an
agreed upon “Plan of Compliance” for review and approval by the Board, on the
understanding that absent Board approval of the Plan, there would be no settlement. In
the Business Points, the parties agreed that Board approval of the Plan of Compliance
would have to mean that (a) Newland and the builders were cxonerated of all findings
made or that could have been made in the suspended violation hearings, (b) dwelling
units already built were “grandfathered,” and (¢) the Plan of Compliance would govern
all future approvals of Town Center project plans and site plans. Id. 73. CTCAC agreed
to testify in support of the Plan of Compliance before the Board, and to thereafier offer
“particularized support to the extent consistent with this Settlement Agreement and all
matters relating to the Plan of Compliance and Plan Amendment process.” Id. 15. Two
other points proved to be quite important. First, Newland was required to obtain
CTCAC’s approval of amended site plans implementing the Plan of Compliance, Id. 9 4.

Second, Judge Howe was selected as the arbitrator for binding arbitration of any dispute



arising from implementation of the Agreement, with each side to the dispute “responsible

for their own attorney’s fees and the costs and expenses of all other professionals and

consultants.” Id. § 11.

The Plan of Compliance envisioned by the Settlement Agreement was
prepared by the parties in the weeks following execution of the Agreement, and
submitted to the Board with a cover letter from Newland attorneys on May 3, 2006.
Attachment 1. The cover letter, approved by CTCAC, describes the attached Plan and
explains its relationship to the Settlement Agreement as follows:

This Plan of Compliance was prepared in detailed
collaboration with and is assented to by Newland
Communities, Clarksburg Town Center Advisory
Committee (“CTCAC”), and each of the builders within the
Town Center. . . .

The Plan of Compliance is also being submitted in
furtherance of the mediated settlement agreement reached
among the parties. :

The Plan of Compliance consists of a2 comprehensive set of
baseline plans, a detailed narrative description of proposed
modifications to the baseline plans,...and supporting
exhibits depicting the proposed modifications, It is
anticipated that in the event the Staff recommends and the
Planning Board approves the Plan of Compliance, detailed
amendments to the existing Project Plan, Preliminary Plan
and Site Plan approvals will be prepared consistent with the
Plan of Compliance and submitted for review by Staff and
action by the Planning Board.

Id at 1. The attached narrative referenced in the letter, entitled “Major Elements
Making Up Plan of Compliance,” is a 12-page single-space document that amplifies on
_ the Development Terms while utilizing most of the Development Terms’® Exhibits. Its
exact wording was extensively negotiated by the parties during the four weeks between

execution of the Settlement Agreement and submission of the Plan of Compliance.



On June 1, 2006, the staff issued its report recommending approval of the Plan of
Compliance. On June 15, 2006, the Board conducted a hearing and, on motion of
Commissioner Robinson, voted 4-0 (Commissioner Bryant absent) to approve the Plan
with certain modifications. On August 17, 2006, the Board adc;pted a Resolution
approving the Plan with the modifications that were voted upon at the hearing, which it
described as the “Compliance Program.” Attachment 2.  The Resolution expressly
defines the elements, terms and conditions of the Compliance Program. Id. § 3. The
Resolution provides that the parties -- Newland, the builders and CTCAC -- “voluntarily
consented and agreed to the various elements, terms and conditions expressed herein for
purposes of the Compliance Program.” Id. The Resolution includes four Board findings.
Finding 4.1 deals with grandfathering. Finding 4.2 is a public interest finding, grounded
in the Board’s belief that completion of the Compliance Program will provide
“substantial enhancements to community amenities and facilities planned for [Town
Center].” Id. at 6. Finding 4.3 is the Board’s assessment that completion of the
Compliance Program is a lawful and appropriate altemative to fines and penalties, and
that “implementation of the Compliance Program will remediate and resolve all
Violations.” Id. Finding 4.4 is geared to public safety approval of street network
modifications. Id. In accordance with the Findings, the Board ordered “the Respondents
to comply strictly with each of the elements, terms, and conditions of the Compliance
Program. Id. The Board recognized that the Compliance Program had to be translated
into detailed, engineered plans that may require modifications, but correspondingly
assured the Respondents that, barring modifications required by law or unforeseen

physical project conditions, the Board “intends to require only such modifications that are



reasonably consistent with the Compliance Program.” Id. at 7. The Board instructed the
staff’ “to undertake all reasonable measures to detect and report to the Board the
Respondents’ compliance and non-compliance as the applicable case may be.” Id. at 6.
Lastly, the Board expressly reserved its authority to pass judgment on amendments to the
project plan, preliminary plan or site plans that are intended to implement the Compliance
Program. It did so as follows:
Subject only to such unforeseen [physical] project
conditions, applicable law and regulations, express terms of
this Resolution and the Compliance Program, the Board
expressly reserves all lawful discretion to consider,
approve, approve subject to conditions or disapprove any
such future application according to the law and merits
presented at the time.
"Id. at 7,
Backaround to the Submission Delays
The Board’s approval of the Compliance Program triggered a 3-stage plan
approval process that began right away, as the parties had agreed. Id. at 4. Stage 1 was
the immediate lifting of stop work orders on 78 units that were unfinished at the time stop
work orders were issued in 2005. Stage 2 was the approval of a revised site plan for
Sections 2D and GG and three Bozzuto condos, to allow completion of 118 units. That
was submitted and approved in 2007, and this work is well underway. Stage 3 is the
submission of a revised project plan, preliminary plan and site plans for the entire Town
Center Project. The Compliance Program directed that this submission be made by
October 26, 2006, and required the entire Project to be completed by June 15, 2010. Id, at

5. Since then, the project completion deadline has not changed, but various deadlines

have been extended in increments to today, with another 90-day extension sought.



The original deadline of October 2006 was Newland’s proposal; CTCAC
was hopeful the date would be met. On September 20, 2006, without objection from
CTCAC, Newland requested an extension of the preliminary plan, as well as the time to
submit new plans, to April 26, 2007. Newland’s explanation was that “additional time
would be needed to assemble and retain the necessary consultants and to design .and
prepare the submissions required...” Attachment 3 at 3. In keeping with this, it Wa§ not
until January 2007 that CTCAC first saw large-scale drawings of the site plan
amendments, at the offices of Torti, Gallas and Partners, Inc. CTCAC was very
encouraged by these drawings and, from CTCAC’s perspective, giving Newland more
time was fine if it meant getting the plans right. The Torti January plans ripened into a
full set of engineered plans submitted to the Board in April 2007, in keeping with the
extension you granted. In the meantime, again without CTCAC objection, Newland
sought and obtained a 12-month extension of the preliminary plan to April 26, 2008.
Attachment 4.

Newland’s April 2007 plans were the subject of full and complete DRC review
and comment during the period from April to July 2007. CTCAC participated in that
process, offering its own comments on the DRC comments, often in harmony with
Newland comments, in furtherance of the goal of prompt review and approval of the
plans. Staff scheduled the matter for Board ixearing on September 27, 2007, but Newland
requested a 90-day continuance. Attachment 5. CTCAC did not object, and before the
end of that 90-day period, all issues regarding the Stage 2 plans had been resolved and
the Stage 2 plans had been approved by the Board. Newland requested another 90-day

continuance, i.e., until March 26, 2008, which also happened to be the 12-year APFQ




approval expiration date. Attachment 6. Newland explained that additional time was

needed to “fully respond[] to agency comments.” Id. at 1.

Before the Board formally acted on this request, Newland submitted a
revised request on February 15, 2008. Attachment 7. Newland sought a six-year
extension of the APF approval and a 120-day extension of the review period. At that
time, CTCAC was unaware Newland intended to make major revisions to plans that had
been under scrutiny for the better part of a year. In emphasizing community review of
filed plans as a key component of the need for more time to finalize plans, Newland
likewise did not alert the Board to the possibility of major plan revisions. Newland’s
extension request, reviewed and approved by CTCAC, described the ongoing review of

the April 2007 filed plans in the following terms:

Since the approval of the Compliance Program, the
Applicant and the Clarksburg Town Center Advisory
Committee, Inc. (“CTCAC”) have worked continuously to
revise the plans for the Town Center consistent with the
intent of the Compliance Program and the requirements of
County agencies such as MCDPS and MCDPWT. To this
end, plans have been submitted to MNCPPC and other
agencies to amend the existing Project Plan and
Preliminary Plan approvals and for approval of a new
overall site plan for the project. A lengthy Development
Review Committee (DRC) meeting was held and
subsequent meetings with senior county officials,
Councilmembers and the County Executive have occurred
in an effort to resolve a number of complex technical and
policy issues associated with the revised plans. Continued
efforts in this regard are needed to assure the plans to be
considered by the Board have been thoroughly vetted and
modified as appropriate to meet all requirements of the
regulating agencies to assure the “buildability” of the
revised design from a regulatory perspective,

As the Board will recall, the Town Center, and the mixed-
use Core in particular, incorporate a uniquely urban design
in what was until recently a rural setting. The introduction



of mixed-use buildings, live/work units, concealed parking
facilities, strong building relationships to the street, and a
number of non-standard right-of-way sections is needed to
fulfill the vision set forth in the Compliance Program.
However, these design elements create a unique set of
technical and public policy issues. Moreover, the multiple
agency review process in Montgomery County creates the
need for extensive coordination among regulatory staff to
minimize regulatory conflicts and to address these complex
* issues. This has taken considerable time,

It is also important to remember the Project was shut down
completely while various site plan and permitting issues
were being investigated and while stop work order(s)
issued by the County remained in effect. As the Board will
also recall, its approval of the Compliance Program was the
culmination of extensive efforts by MNCPPC staff, County
agency staff, CTCAC, the Applicant and the Board itself.
The Compliance Program and the pending applications
provide the means to complete the project.

* % &

As detailed above, the Applicant has undertaken extensive
efforts to prepare final plan amendments in accordance
with the Compliance Program. These efforts included the
preparation and processing of the Interim Site Plan
Amendments which have now been approved. In addition,
the level of coordination among citizen groups, county
agencies, MNCPPC staff and the Applicant has been
significantly greater than typically encountered given the
complexities of the project’s redesign and the thoroughness
with which the community has been evaluating all aspects
of the project to assure its successful implementation. The
significant, unusual and unanticipated nature of events have
substantially impaired the Applicant’s ability to validate the
Plan, Moreover, exceptional hardship will result to the
Applicant if the validity period is not extended, particularly
considering the efforts undertaken by the Applicant and
others to implement the Compliance Program.

Attachment 7 at 1-2,6.
CTCAC’s endorsement of this request was predicated on the understanding that

all that was left to be done was some fine-tuning on the April 2007 plans that had already



been, in Newland’s words, subjected to “extensive coordination among regulatory staff to
minimize regulatory conflicts and address complex issues.” When I use the phrase “fine-
tuning,” | mean‘someﬂaing very specific and pivotal. CTCAC’s review of the April 2007
plans during May - July 2007 was careful and complete, and revealed, from CTCAC’s
perspective at least, no fundamental problems with Newland’s implementation of its
obligations under the Compliance Program in the April 2007 plans. There were, to be
sure, minor problems yet to be worked out, but nothing that CTCAC felt could not be
achieved with one productive day of mediation, or, on a worse-case scenario, a day of
arbitration.

By March 20, 2008, when the extension request came before you, CTCAC
had agreed to a mediation session with Newland later that month. Mediation unlike
arbitration, meant plan changes only by agreement, and CTCAC’s mediation goal was to
avoid arbitration over the minor details in the Apnl 2007 plans that had not yet been
worked out with Newland, particularly in the area of the rec center/pool complex. By
then, CTCAC had just become aware of Newland’s desire to make changes in the retail
core, but CTCAC was extremely skeptical that it would be convinced in mediation to
agree to major changes in the retail core. The Compliance Program design had been
extensively worked out over many months in mediation in 2006 with the advice of a large
number of planning and marketing consultants. In addition, CTCAC and Newland were
advised by staff, both before and during the hearing on the extension request, that if no
new plans emerged from mediation, the staff was prepared to process the April 2007
plans through the Board review process without further delay. The Board granted a 180-

day extension on March 20, due to expire today.
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Events Following Board Approval of the APF Extensjon

What happened after that affects all three questions I posed at the outset of my
testimony, The mediation session took place as planned in late March, but there was no
mutual agreement to anything. Shortly thereafter, on April 11, 2008, Newland submitted
to CTCAC, for the first time, engineered site plans for a substantially revised retail core
that, among many othe;' changes, eliminated the parking structure in Block 3 and replaced
in with much-expanded surface parking. In the mediation, Newland learned that these
changes were unacceptable to CTCAC, so Newland invoked arbitration under the
Newland-CTCAC Settlement Agreement, seeking, in relation to the new plans, a ruling
from Arbitrator Howe that (1) “the amended plans...are as close in scope and
configuration to the concept plan in the Settlement Agreement as can be achieved, given
the requirements of potential commercial tenants in the center;” (2) alternatively, that the
"Settlen;ent Agreement is impossible of performance and must therefore be rescinded
because the precise form and configuration of the retail center in the Settlement
Agreement cannot be developed or leased for the designated uses;” and (3) alternatively,
on the grounds set forth in (2), that the Settlement Agreement must be rescinded as “the
product of a mutual mistake of fact.” Attachment 8. CTCAC opposed these claims in
arbitration on April 21, 2008 and prevailed on all three claims, in a Decision issued by
Arbitrator Howe on April 29, 2008. Attachment 9. She found no merit under Maryland
law in the alternate legal claims of impossibility and mistake of fact. Id. at 8-9. As to the
main claim, she found that the amended plan “removes features that were included after a

lengthy negotiated settlement discussion held over many hours..., [I]Jt is not the plan that

was bargained for and specifically agreed to between these parties.” Id. at 7-8. In
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response to Newland’s claim that it could not find a builder willing to build the retail
center as agreed to, Arbitrator Howe ruled that the Settlement Agreement does not
contain a provision allowing Newland to adjust its commitments according to its post-
agreement perception of market realities. As she put it, “Newland wishes to add a new
and different term to the Settlement Agreement,” one which “cannot be implied into an
unambiguous agreement.” Id,

CTCAC’s arbitration victory was short-lived. Newland moved for
reconsideration, reiterating a claim from the arbitration that CTCAC had acted
unreasonably in refusing to agree to changes in the plans for the retail core. CTCAC
argued that it could not bé forced to agree to a changed deal on which economic concerns
had been fully vetted and impacted the original agreement, Butina ruling issued on May
9, 2008, Arbitrator Howe granted in part Newland’s reconsideration request. Attachment
10. I'have read this Ruling a hundred times and still cannot fathom why she did what she
did, so please do not ask me to explain it. She ordered that Newland make some changes
to the retail core plans that she specified in her ruling, resulting in plans Newland could
submit for final plan arbitration on May 14, 2008 — plans neither side had originally
sponsored for arbitration. Id. at 3-4. That date was the pre-established date for the final
site plan arbitration, set by her so as to facilitate meeting the staff-imposed plan
submission deadline of May 19, 2008. On the same day the Ruling was issued, CTCAC
asked the Arbitrator to vacate it as unlawful under applicable Maryland law. Our claim
was, and is, that once an arbitrator issues a final decision, he or she may not thereafter

reconsider it, except in very limited circumstances not present in this case. This was
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opposed by Newland, and on May 12", the Arbitrator advised CTCAC by email that her
reconsideration ruling would stand. '

Between May 9™ and May 14™ Newland worked on revising the retail
core site plans as specified by the Arbitrator’s May 9% Ruling. Newland brought the
revised retail core plans to the arbitration session, held in the offices of Newland counsel,
DLA Piper, in Baltimore County, starting at 9:23 am on May 14", The arbitration began
with a CTCAC motion for a continuance on five grounds, the lead ground being that
arbitration was premature because CTCAC had not had an opportunity to review the
newly mintlcd, still unseen retail core plans, and a brief arbitration recess would be
insufficient for such purpose. The motion was denjed. Arbitrator Howe also rejected a
10-specificiation CTCAC motion for recusal on the basis of partiality and misconduct,
made under the applicable standards of the Maryland Uniform Arbitration Act.
Aubitration proceeded thereafter, sheet-by-sheet through site plans, landscape plans, and
various other plans, with two interruptions, lasting until 1:44 am on May 15®. One
interruption was for a 45-minute lunch break. The other interruption occurred around
7:00 pm when the revised retail core site plans came up for ruling. Irenewed CTCAC’s
motion for a continuance, so that CTCAC could review the still unseen new retail core

_plans with its consultants. Instead, the Arbitrator gave CTCAC a 45-minute break to
review the plans. Following this break, the Arbitrator considered CTCAC’s objections to
the retail core plans, overruled them, and approved the plans as consistent with the
Settlement Agreement.

There has been some misinformation about this particular ruling,

particularly in how Newland has represented it to the public. Newland has stated, or lead
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Town Center residents to believe, that Arbitrator Howe made a ruling that the revised
retail core plans complied with your Compliance Program. She did not so rule. Her
exact words as to the retail core sheets (WS- 6,7,8 & 9) were as follows:

“[T]hose sheets as currently drawn are consistent with the

settlement agreement and are specifically adopted as the

site. plan for the blocks that are shown on those

documents.”
Attachment 11. Tr. 510-11 (May 145, 2008). At no point in the arbitration did Arbitrator
Howe state or impiy that she viewed it as her job to decide whether the site plans she was
reviewing for submission to the Board actually complied with your Compliance Program.
Indeed, the parties understand that any such ruling would have been beyond the scope of
the arbitration authority the parties agreed to give her, or could agree to give her, in the
Settlement Agreement, which is the only source of her authority in this case.

Of course, in a 16-hour arbitration, plans for the retail core were not the
only plans addressed. When all was said and done, the arbitrator made rulings on over a
hundred plan sheets, many of which were not objected to at all by CTCAC. There were
also plans where CTCAC objections were upheld, and others where CTCAC objections
were overruled. The arbitrator required all plan adjustments to be effectuated by the
morning of May 19™, giving CTCAC a few hours in one business day to ensure that all
adjustments ordered in arbitration were in fact reflected on the plans before submission to
the Board at close of business on May 19*. CTCAC officers were not available that day
due to work commitrﬁcnts, and quite understandably refused to delegate the task of

vetting the plans to me. But even if they had been free, they would not have attempted

the vetting in the time allowed, and so the plans submitted to the Board on May 19" were
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not reviewed by CTCAC for compliance with the Arbitrator’s hundred or S0 sheet-by-
sheet rulings.

What is the current legal status of the April and May 2008 site plan
arbitrations, you may wonder. CTCAC has filed a petition in Baltimore County Circuit
Court to vacate both the reconsidered April decision and the May sheet-by-sheet rulings.
Attachment 12. It sets forth CTCAC’s legal claims in detail. Newland has responded by
filing a counterclaim seeking confirmation of the May arbitration results. Attachment 13.
There has been no ruling by the Court on the merits. The case had to be filed in
Baltimore County because that is the County where the arbitration took place. CTCAC
requested that the case be transferred to Montgomery County on the grounds that
Arbitrator Howe is a sitting judge in the Baltimore Court, making it inappropriate for her
colleagues on that bench to sit in judgment of her actions. The Court denied the transfer
without explanation, after Newland claimed that the Court had no authority to order it.

What js the effect of the lawsuit on the arbitration results? In CTCAC’s
view, Maryland law clearly establishes that if the arbitration decision is challenged in
court, the decision is not final vnless and until the court confirms it. Newland disagrees,
for still unexplained reasons, but I will spare you the details. The lawsuit is beside the
point here, because CTCAC has not used the lawsuit to prevent Newland from presenting
to you any plans, including the specific sheets CTCAC claims were improperly approved
in arbitration. If there is anything CTCAC and Newland agree on about where things
stand, it is this: (a) the Circuit Court petition will become moot if this Board rules on the

Newland plans before the Court makes a ruling on the merits, and (b) this Board has full
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authority to do just that — decide for itself, without regard to arbitration decisions or
lawsuits, what constitutes fulfillment of the Compliance Program by Newland.

Since the May submission of plans to staff by Newland, there has been a
complete “re-do” of DRC comments, geared to the revised plans, completed in Aﬁgust.
Newland filed its reSpo;lses to the DRC comments with staff on September 5, 2008, and
some additional plans with staff this week, on September 15®. CTCAC is still trying to
come up to speed on this. About all I can say for now is that some DRC comments were
oriented toward having Newland revise the plans to more closely resemble the plans
vetted by DRC last year, and in those instances the Newland responses for the most part
appear to be a rejection of such revisions. Unlike the situation in the summer of 2007,
CTCAC has not independently participated in commenting on the DRC comments. In
fact, when I inquired of Newland counsel regarding CTCAC’s right to participate, the
answer was, essentially, if you don’t have anything good to say, say nothing, and, when
the hearing takes place, CTCAC is obliged to voice its unqualified support for whatever
Newland bas done in response to DRC. Attachment 14. I read the attached response
from Newland counsel as a threat to take legal action against CTCAC and me if CTCAC
makes comments and Newland’s plans are not approved,

Three Questions

Returning to the three questions I asked at the beginning, first, why has it
taken so long for plans to get before you? I hope I have provided you helpful detail on
what has happened and when. [ will add only that despite repeated efforts by Newland to
blame CTCAC for the delay, CTCAC rejects these claims. CTCAC is just as interested

as Newland, if not more, in accelerated completion of the long-delayed and much-sought-
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after west side of the Town Center. And that is why CTCAC supports the extension
request. After all the work CTCAC has done, it does Anot want to see the Compliance
Program unravel completely by denial of the extensioﬁ if the additional time can be used
productively, to produce plans that comply with the Compliance Program.

Second, is 90 days enough of an extension? This is a matter for your
judgment, keeping in mind what the staff must do, given that it has received a number of
responses from Newland that are not receptive to some key DRC comments. Staff has
not indicated any desire for guidance from the Board at this Jjuncture, but that does not
mean it would not be welcomed or than the public interest would not be served by
providing it under the unique circumstances of this case. For example, the ordinary
situation is one of processing site plan amendments against conventional legal and
technical standards. But here, the amended plans are supposed to be in fulfillment of a
highty specific, detailed Compliance Program. In evaluating site plans and
recommendations for changes in those plans from professional staff, whether at the
County or at the Board, against Newland responses, what is the significance of thjs? In
CTCAC’s view the answer is found in the Compliance Program, which directs the staff
“to undertake all reasonable measures to detect and report to the Board the Respondents’
compliance and non-compliance [with the Compliance Program] as the case may be.”
Attachment 2 at 6.  Also, given that Newland invoked full DRC review of submitted
plans in 2007, by what standard does the Board expect DRC to evaluate all of Newland’s
unilateral changes to those plans a year later? Were reviewing staff obliged to simply

ignore that earlier Newland had a different conception of what was required to fulfill the
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terms of the Compliance Program, or could staff rely on the original submission and
require reversion to it when it seems appropriate to do so?

The third question I have is exactly what does the Board expect to happen
during the extension period? This, of course, is directly tied to the question of wh.at
precisely is to be decided by the Board at the-end of the period, as I have already detailed.
One thing that the Board may expect to happen in the coming weeks that may not happen
is any meaningful CTCAC input into the process. CTCAC would like to be involved, but
not at the risk of being embroiled in additional legal actions initiated by Newland that it
sirﬁply cannot afford. CTCAC cannot afford to pay me, owes Arbitrator Howe about
$15,000 for its share of ber arbitration fees, and several thousand dollars in court reporter
and transcript costs that it also cannot pay. My clients are not just working as Board-
endorsed guardians of the public interest for free, they are obliged to pay handsomely for
the privilege of doing so, even if I forego charging them a nickel for the seemingly
endless rounds of arbitration they have had to endure. Maybe that’s what I deserve for
letting my clients agree to what proved to be financially burdensome settlement terms.
Perhaps a failure of imagination on my part about what CTCAC would be subjected to
after the Board approved the Compliance Program. But on top of this, Newland has
waged a vigorous campaign soliciting support for its latest plans from Town Center
residents understandably anxious for closure and development. Newland, after accepting
exoneration for site plan violations via the Compliance Program, now adroitly tries to
turn the tables by laying blame for delay at the feet of my client and accusing its officers

of unlawful conduct. These are claims CTCAC has categorically rejected, even to the
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point of threatening legal action against defamatory statements by Newland’s corporate
counsel. Again, I will spare you the details.

Whether or not CTCAC is involved in the finalization of plans over the
next three months, it is far from clear, to me at least, how current pending differences
between staff and Newland over the plans are going to get resolved during the extension
period, or even if they are to be resolved at all. And at least as of today, I cannot reassure
you that CTCAC’s future role will resemble its past role as an active partner in this
process. Newland offers CTCAC the choice of either uncritical Newland cheerleader or
silent bystander. CTCAC does not welcome either option, and is gtill evaluating its legal
rights and obligations. What you need to know now, however, is that when the extension
you grant today comes to an end, one possibility is that CTCAC may reluctantly conclude
that its interests are best served by acceding to Newland’s conception of our role.

In conclusion, the purpose of this statement is to explain in proper context
CTCAC’s unconditional support for the 90-day extension request sought by Newland, by
providing factual information regarding what actions CTCAC has taken over the past
three or so years in relation to Town Center plans. Please do not interpret my remarks as
in support of or in opposition to amended Town Center plans that ultimately may be
before you. Those plans, still in flux, have not reached you yet, and CTCAC has made
no decision on what, if anything, it will have to say to you regarding those plans when
they are before you. Given that uncertainty however, I ask that this testimony, complete
with all Attachments, be made a part of the decisional record in the plan amendment

hearing to follow.
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T ATTACHMENT1 _
LINOWVES ' - '
- AND IBLOCHER LLP

ATTORNEYS AT LAW -

¢

May 3, 2006 | - StephenZ. Keubmay
: 301.961.5156 :
skaufren@linawes-law.com
Todd-D. Browa
301.961.5218 :
- " thrown@linowes-law.com
B Hand Devery L MAY -3 a0
. Ms, Rose Krasnow ) L . .
. Maryland-National Capital . DEVELOYMENT REVIEW DIVISION
Park and Planging Commission ]
8787 Georgia Aveme :
Silver Spring, Maryland 20910
Re:  Clarksburg Town Center —Submission of Plan of Compliance .

Dear Ms, Krasnow;

On behalf of Newland Commounities LLC aud NNPII— Clatksburg LLC (collectively,
“Newland Communities™) and.in accordance with the Planning Board's direction, the purpose
of this lefter is to submit for Staff review a proposed Plan, of Compliance far the Clarksburg
Town Center development, This Plan of Complisnce was prepared in detailed collaboration

* with and is assented to by Newland Cotnmmities, Clarksburg Town Ceuter Advisory ,

" Committee (“CTCAC"), and each-of the builders within the Town Center (i.e., Bozzuto Homes,

0y

Miller and Smithi, Crafistar Homes, Porten Campanies, and NV Homes).

* The Plar of Compliance is also being subinitted in furtherance of the mediated, settlement
agreemént reached among the parties, - S C

The Plan of Compliauce consists of a comprebensive set of baseline plans, a dstailed narrative
description of proposed modifications to the baseline plans, including a detailed description of
the intended effect of the Plan of Complience, and supporting exhibits depicting the proposed
modifications. It is anticipated that in the event the Staff recommends and'the Planning Board
approves the Plan of Compliance, detailed amendments to the existing Project Plan
Preliminary Plan sud Site Plan approvals will be prepared consistent with the Plan of
Compliance and submitted for review by Staff and action by the Planming Board.

* 7200 Wisconsin Avenue { Suite 800 laethesda‘, MD 20814-4842 | 301.654.0504 | 301.664.2801 Fax I wwwil
) . ATTACHMENT 1
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‘LINOW
, © AEIDIBLOCHEHLLP

ATTORNEYE AT LAW

Ms. Rose Krasnow
May 3, 2006
Page 2

‘We have enclosed thres (3) complete comes of the proposed Plan of Com;shancé with the
above identified exhibits. If additional copies of the Plan of Comphance or any of'its
component parts are needed, pleasc contact us. ) ,

Smcm'ely,

 LINOWES AND BLOCHER LLP

cc:  (wlo e:uclosures)

Planming Board Members'

" Hon. Barbara Kemr Howe

. Mr, Douglas Delano .

. Martha Guy, Beq.

Sharon Koplen, Beq.
David Brown, Esq.
Robert Brewer, Beq:
Timothy Dugan, Bsq. )
Barbara Sears; Esg., oo .
Scott Wallace, Bsq. - '
M5, Nanci Porten

606039 v1



EXHIBIT B

Q | MONTGOMERY COUNTY DEPARTMENT OF PARK AND PLANNING
& THE MARYLAND-NATIONAL CAPITAL Date of Mailing:AUG 1 7 2006
O FARK AND PLANNING COMMISSION R
. mmmmzmwm
= 3014554500, ek mcppe. g - MCPE No. 06-20
RESOLUTION OF
MONTGOMERY COUNTY PLANNING BOARD
PROJECT: Compliance Program: Clarksburg Town Center

PROJECT PLAN NO: 8-84004 .

SITE PLAN NO: 8-98001; 8-02014
DATE OF HEARING:  June 15, 2006

RESPONDENTS: Newland Communities, LLC and NNPIlI-Clarksburg, LLC
~ Bozzuto Homes, inc., BA Clarksburg, LLC and .
BA Clarksburg Two, LLC '
Crafistar Homes, Inc. and its LLC affiliates
Miller and Smith at Clarksburg, LLC _
NVR, Inc., t/a NV Homes
PCI Clarksburg LLC

‘COMPLAINANT: Clarksburg Town Center Advisory Committee

RESOLUTION OF THE PLANNING BOARD:; APPROVAL. OF THE STAFF
REGOMMENDATIONS WITH MC DIFICATIONS. A motion fo approve with certain
modifications “was made By >ammissionst Robinson, Seconded by Commissioner
Wellington, and carried by unanimous vote (4-0) in the affirmative; Chairman Berlage,
and Cormmissioners Perdue, Robinson, and Wellington voting in the affirmative, with

Commissioner Bryant being absent for the vote,

§1. EFFECTIVE DATE

The effective date of this written resolution (the "Resolution”) is the date this document
is mailed to all parties of record. Any party entitled by law to make an adminjstrative
appeal must initiate the appeal within thirty days of the date of this Resolution according
to the procedural rules for judicial review of administrative decisions under applicable
law and the Maryland Rules of Court. ’ :

ATTACHMENT 2



§2. PURPOSE AND NATURE OF RESOLUTION: APPROVAL OF COMPLIANCE
PROGRAM - : )

The purpose of this Resolution is to memorialize the decision of the Montgomery
County Planning Board (the “Board™) to approve a certain Plan of Compliance (the
- “Compliance Program”) in the matters heard upon and including those elements, terms
and conditions as set forth -herein. This Resolution is adopted pursuant to the authority
of the Board to enforce the elements, terms and conditions of its previous actions in this
matter, In accordance with the enabling provisions of Article 28 of the Annotated Code
of Maryland at Sectlon 7-116(h) and the implsmenting provisions of Section 59-D-3.6 of
the Montgomery County Zoning Ordinance. '

The terms and conditions of the Compliance Program approved by this Resolution are
intended by the Board as remedial measures that shall be legally required in order to
address certain violations (such violations both found or known to be alleged as of the
effective date of this Resolution) (collectively, the "Violations™) with respect ta the
Project Plan, various site plans and certain amendments thereto, whether or not those
site plans and amendments were approved under lawful authority to do so,

The elements, terms and conditions of the Compliance Program approved under this
Resolution are the result of a voluntary mediation and negotiation process undertaken
by and on bshalf of the Complainant and Respondents; and, as expressed in this
Resolution, such elements, ferms and conditions of the Compliance Program shall be
deemed and constitute the knowing and voluntary proffer of the Respondents tendered
for the purpose of settling and disposing of the Violations in accordance with the lawful

authority of the Board.

The Respondents have acknowledged that the Compliance Program set forth in this
Resolution shall be given effect in lieu of anyproposed amendment previously filed but
approval of which remains pending as of the effective date hereof (calléctively, the
“Pending Amenidments”). The Periding Anjsridments afe’ enumerated as follows:

¢ That'certain proposed amendrient to the subject Project Plan filed on May 9,
2005; .

*+ That certain proposed amendment pertaining to Section 1A4 of Site Plan No.
8-98001 filed on June 22, 2004; and

* That certain proposed site plan pertaining to the retail area shown on Site
Plan No. 8-04034 filed on June 3, 2004.

Because said pending amendments are inconsistent with certain elements, terms,
conditions of the Compliance Program, the Respondents have voluntarily agreed to
withdraw each and every of ihe Pending Amendments and, upon issuance of this
Resolution, such.withdrawal of those Pending Amendments by Respondents shall be



deemed apprdved by the Board. Hereafter, the Board shall deem the Pending
Amendments withdrawn, a legal nullity and of no further_fmce or effect with respect to

the project.

§3. COMPOSITION (ELEMENTS, ' TERMS AND CONDITIONS) OF THE
COMPLIANCE PROGRAM : : :

For the purpose of this Resolution, the Compliance Program conslsts of the Staff
Recommendations, Board Modifications, Certain Deadfinés, and Certain Waivers
described in this section.

and as presented during the Board's hearing on June 18, 2008, the Compliance
Program consists of and oxpressly incorporates by reference each of the elements,
terms, and conditians as ¢ontained in the following documents: -

1. The foliowing Exhibits;

a) Applicant’s Exhibit 1 — Units/Lots to be released at the time of Plan
of Compliance approval (Attachment 1 " hereto)

b) Applicants Exhibit 2 — Plan of Compliance Parking Exhibit

(CAttachment 2 herefo)

©) Staffs Exhibit1 - UnitsiLots to be released at time of Plan of
Compliance (bluelined) (Attachment 3" hereto)

2. The. staff report; without attachments, dated June 1, 2008 (pages 1-16)
("Stafl Report”) and circle pages 17-91 attached to the Staff Report, but
exclqding‘Se‘ctipp "8” on circle pages 29-30 titled "Outcome/Effect of Plan
of Compliance” (pollectively, "Altachment 4z hereto), . .

Y Staif's handout -at the Jﬁne 15, 2006 haaring’ ("Attachment 5 hereto)
which. consists of a.one-page addition: of paragraph 4 (“Status of the Plan
of Compliance") to the Staff Report ("June 15, 2008 Errata”);

4. First Stage Development Standards Clarksburg Town Center ("Attachment
6" hereto), consisting of Table 1: Manor House Building 7 and 9 (Multj-
Family Units), and Table 2: Proposed Development Standards from
Exhibit R of the Plan of Compliance, June 30, 2006,

B. Board Modifications. The Compllance Program also includes and expressly
incorporates by reference each of the following elements, terms, and conditions:

1. Future Review Process. - The Compliance Program proposes certain
amendments to the approved Project Plan and the certified Site Plans as



indicated In the “Description of Major Elements  Making Up the' Plan of
Compliance,” and the “Plan of Compliance Deslgn Concepts” (see attached
Staff Report). The future approvals include the interim review of Sita Plan
amendments for Sections 2D, and GG and for Manor House Buildings 10, 11
and 12, to be followed by the review of the overall madified Project Plan,
Preliminary Plan, the existing Site Plans, and a new Site Plan for the ratail
core, as described In the phasing discussion below, :

. Phasing and Next Steps - As a condition of the Compliance Program, the - .

Board approved the following phasing of development

a. First Stage: Begin Construction - Construction - At the current
fime, stop work orders imposed voluntarily, by or on.behalf of the
Planning Board are In place.in certain designated arcas of the
community. The Planning Board declares that said stop work orders
shall be dissolved, and does hereby dissolve those orders, so as to
authorize Respondents to proceed with the first stage of the
development with respect to the 78 Units/Lots enumerated on
“Attachment 6" hereto; provided, that Respondents shall proceed and
construct each and every such Unit/Lot in strict compliance with any
building permit or other governmenital approval for their construction
as may be issued-and applicable thereto. Construction of Stringtown
Road between MD 355 and Overlook Park Drive, and Clarksburg
Road between MD 355 and Spire Street can also continue in this First
Stage, - :

b. Second Stage: Approval of a Revised Site Plan for Section 2D
and GG - The Respondents njust apply for an amendment to the
October 14, 2004 Certified Phase If Site Plan for the remaining
portions of Sections 2D and GG, as well as the Site Plan for Manor
‘House Buildings 10, 11 and 12. Construction of these units will only
proceed if and when the Plannihg Board approves these Site Plans
amendrgents. ‘It is understood that the ‘Respondents may apply for
these. gmendments before any other amendment applications to the

© Project Plan, Preliminary Plan, or Site Plans for the entire

. development are submitted for approval,

c. Third Stage: Approval of a Revised Project Plan, Preliminary Plan
and Site Plans - The approved overall Project Plan, Preliminary Plan,
and Site Plans will need to be revised, and a new site plan for the
retail core will need to be approved before the remaining develépment
in the Clarksburg Town Center will be able to proceed. This step is
intended to ircorporate all of the eléments of the Compliance Program
into an amended ovearal) Project Plan, Prefiminary Plan, and the newly

‘approved or amended Site Plans. A new phasing plan for the entire
development will also be jnciuded as part of this third stage review,



C. Certain Deadlines. The: Project Plan, Preliminary Plan, Site Plan amendments and
new Site Plan to bé submitted for approval must reflect the slements of this Compliance.
Program and must be submitted before October 26, 2006. These plans must also
include an amended Phasing Pian for the entire development, including all facilities and
amenities. The entire project must be. completed by June 15, 2010 unless the Planning
Board approves an extension. -

D. Certain. Waivers, By their attendance and respective: proffers -expressed In
conngction with the several Planning Board proceedings convened to consider the
matters addressed in this Resolution, and as-subsequently confirmed by the written and
oral- binding representations of their respective legal counsels, Respondents and
Complainant consented and conceded to the Jurisdiction of the Board for the purpose of
the taking of this action. Respondents and -Complainant further voluntarily consented .
and agreed to the varous elements, terms and conditions expressed herein for
purposes of the Compliance Program, and knowingly waived any and all right to appeal
or contest the action taken by the Board hereunder, and thereby agreed to be estopped
from contesting any portion of the Compliance Program, or asserting any compensable
damage or cost by way of any cause of action against the Board related in any way to
the matters resolved herein. It is expressly understood, however, that the aforesajd
waiver does not apply to, or in any way impair, waive or otherwise affect (1) any parties’
right to defend an appeal of this action filed by persons. other than Respondents or
Complainant; () any parties’ appeal rights and/or cause(s) of action that might accrue
with respect to any future action taken by the Board, other governmental agency or
individual including, without limitation, any action concerning subsequent Project Plan,
Preliminary Plan and/or Site Plan applications, including any amendment(s) thereto, and
further including any subsequent penmitting and development processes related thereto,
which are intended to implement the Compliance Program. The waivers expressed
under this Section 3(d) are considered by the Planning Board to be a material predicate
and inducement-for the issuance.of this Resolution, .

§4. FORMAL DISPOSITION OF THE VIOLATIONS' AN RELATED FINDINGS

FINDING 4.1: The Board finds that the public interest will ba served by
"grandfathering” (holding hammless) all dwelling units that are already
constructed, under contract by, and/or occupied by innocent third-party
purchasers, as of June 15, 2008 (the “Grandfathered Units"); provided,
however, that the Grandfathered Units do not include any unit for which
a contract was entered into after November 23, 2005, the date by which
all stop work orders had been Issued. The Board finds that the purpose
and scope of such grandfathering by the -Board is to remediate and
resolve all findings of Violations as to the Grandfathered Units.



In accordance with Finding 4.1, the Board hereby orders that each of the Grandfathered
Units that, was the subject of any Violation shall be, and hereby is, deemed to be
constructed and occupied in compliance with the County Zoning. Ordinance -
notwithstanding such Violation, provided that. nothing under this order or Resolution
shall be construed to cure any violation of the Zoning Ordinance that either (a) is not
greunded within the lawful jurisdiction of the Planning Board or (b) is not directly related
to the Violations that fall within the scope of this Resolution, '

FINDING 4.2: In accordance with the recommendations of staff, the Board finds that
the public interest will be served by campletion of the Compliance
Program according to its terms because it provides substantial
enhancements. to commurilty amenities and facilities planned for the
area designated as the Clarksburg Town Center project and
Montgomery County as a whole, - S

FINDING 4.3: In accordance with the recommendations of staff, the Board finds that,
subject to its completion according to its terms and' in accordance with
.this Resolution, the Compilance Program constitutes a lawful and
appropriate allernative to imposing fines or monetary penalties in
accordance with Section 59-D-3.6 (2)(4) of the Montgomery County
Zoning Ordinance. The Board is persuaded that implementation of the
Compliance Program will remediate and resolve alf Violations.

FINDING 4.4; In accordance with the recommendations of staff, the Board finds that
the modifications to the street network approved by the Fire Marshal of
Montgomery County for purposes of public safety are in the public
interest and are, therefore, incorporated Into the approved Compliance
Program,

In accordance with Findings 4.2, 4.3 and 4.4, the Board hereby orders the Respondents
to comply strictly with each of (he elements, terms and conditions of the Compliance

§5. PLANNING BOARD AUTHORITY EXPRESSLY RESERVED

Except as expressly provided in.this Resolution, nothing provided in this Resolution s
intended, nor shall it be construed, to cede, relinquish or otherwise impair the discretion,
authority or jurisdiction of the Board to conskler any future applications, plans or
approvals pertaining to the project according to the terms of thig Resolution, law and
merits applicable. Without limiting the generality of the foregoing, it is understood that
the Respondents shall be required in the future to obtain Board approval for one or more
amendments to the Project Plan, Preliminary Plan, and Site Plans relating to the project,



The Planning Board recognizes that the Compliance Program is conceptual in nature,
and that additional review of more detailed plans may involve modifications, Except as
otherwise required by or relating to physical project condlttions unforeseen by the Board,
or applicable law (including the requirements of the Montgomery County Zoning
Ordinance, Subdivision Regulations, or other legal requirements applicable to any future
- Board action pertaining to the project), the Planning Board intends to require only such
modifications that are reasonably consistent with the Compliance Program_ Subject only
to such unforeseen project conditions, applicable law and regulations, express terms of
this Resolution and the Compliance Program, the Board expressly reserves all lawful
dlscretion to consider, apprave, approve subject to conditions or disapprave any such
future application according to the law ang merits presented at the time. Further, the
Board expressly retains jurisdiction to consider and act upon any violation in the future
that is unrelated to the Violations resolved according to the terms of this Resolution,
alleged on the basis of this Resolution, or any act or omission by the Respondents (their
Successors or assigns) that accrues after the effective date hereof .

CONCLUSION

The Planning Board accordingly abproves this Resolution according to elements, terms,
and conditions stated above. :

+ * L] * » * * + & * &

At its regular meeting, held on Thursday, August 3, 2006, in Silver Spring,
Maryland, the Montgomery County Planning Board of The Maryland-National Capital
Park and Planning Commission, with Motion by Commissioner Robinson, seconded by
Commissioner Perdue, by vote of 4 to 1, with Commissioners Benage, Robinson,
Perdue and Bryant voting in favor and Commissioner Wellington opposed, ADOPTED
-the above Resolution which constitutes the final decision of the Planning Board and
memorializes the Board's findings of fact and conclusions of law for this Resolution.

Adopted by the Planning Board this 3™ day of August 2006.

o~
t

rick P, Berlage .
Chair, Montgomery County Planning Board

R.Bow CAL Lo 11g

frudye M. Johnson, Executive Director

APPROVBDAS%GLBGALSUFFICIB\ICY
— g
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Attachments

1.

Applicant's Exhibit 1: Units/Lots to- be Released (see MNCPPC file for
large exhibit) ' :

Applicant's Exhibit 2: Parking Exhibit (see MNCPPC file for large exhibit)

Staff's Exhibit 1: Units/Lots to be Released (bluelined) (sse MNCPPC file
for large exhibit) S

Staff Repo}t, dated June i, 2006 (pages 1-16) and circle pages 17-91,
excluding Section "S” on circle pages 29-30

June 15, 2006 Errata
First Stage: Development Standards (Table 1 and Table 2)
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September 20, 2006 Stephen Z. Kaufman
’ 301.961.5156

skaufmsn@linowes-law.com

Todd D, Brown
301.961.5218

thrown@linowes-law.com

Hon. Royce Hanson, Chair
and Members of the Montgomery
County Planning Board
8787 Georgia Avenue
. Silver Spring, Maryland 20910

Re:  Clarksburg Town Center — Request for Extension of Preliminary Plan and Compliance
Program Staging

Dear Mr. Hanson and Members of the Planning Board:

On behalf of Newland Communities LLC and NNPI -Clarksburg LLC (collectively, “Newland
Communities”), this letter requests an interim 6-month extension of Preliminary Plan No.
119950420 (formerly 1-95042) (“Preliminary Plan”) and a 6-month extension of time to file the
Preliminary Plan, Project Plan and Site Plan applications required by the Thixrd Stage of the
Clarksburg Town Center Compliance Program (“Compliance Program™). This request would
establish April 26, 2007 as the interim expiration date of the Preliminary Plan and the outside
date for filing the Compliance Program applications.

Preliminary Plan Extension

At its meeting on June 8, 2006, the Planning Board approved an interim extension of the
Preliminary Plan until October 25, 2006. The extension was the most recent in a series of
Prelininary Plan extensions the Board had approved to maintain the status quo of the project
while it addressed site plan issues concerning the Town Center. The Board granted the
extension until October 26, 2006 to provide Newland Communities with sufficient time to seek
approval of the Compliance Program and to submit project, preliminary and site plan
amendments and a new site plan for the retail area within the Town Center. A further extension
of the Preliminary Plan is needed to provide sufficient time for the Planning Board to consider
the plan amendments, once filed, and for Newland Communities to record the remaining
subdivision plats for the project. Accordingly, this letter requests a 6-month interim extension
of the Preliminary Plan until April 26, 2007. This interim extension will continue to maintain
the status quo until the Board considers the overall plan amendments to be submitted as a part
of the Compliance Program.

7200 Wisconsin Avenue | Suite 800 | Bethesda, MD 20814-4842 | 301.854.0504 | 301.654.2801 Fax | wwy ATTACHMENT 3
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Compliance Program

After many months of hearings and 2 mediated settlement among the private partiés, on August
3, 2006, the Planning Board adopted a Resolution approving a Compliance Program for the
Town Center. The Compliance Program establishes a three stage development program for
completion of the Town Center. In the First Stage, effective immediately, the Planning Board
dissolved its existing stop work orders for 78 units/lots and authorized construction of such
units/lots to proceed. The Second Stage (“Second Stage”) requires Newland Communities to
file an interim site plan amendment for Sections 2D, GG and the Bozzuto Manor House
buildings. The Third Stage (“Third Stage™) requires Newland Commumities to file amendments
to the overall Project Plan, Preliminary Plan and Site Plans for the entire Town Center,
including a new site plan for the mixed-use retail area.

Efforts Moving Forwar

Since adoption of the Compliance Program on August 3, 2006 (mailed on August 17, 2006),
Newland Communities has worked diligently to'identify and retained several consulting firms
(including two civil engineering firms and two landscape architecture firms) to design the new
mixed-use retail area and to prepare the Second and Third Stage applications required by the
Compliance Program. Since Angust 3, 2006, Newland Communities has also worked with
each of the builders within the Town Center and the Clarksburg Town Center Advisory
Committee (“CTCAC”) to finalize the site plan amendment applications for the Second Stage.
Newland Communities filed the Second Stage applications with the Planning Board on
September 18, 2006 (designated Site Plan Review Nos. 81998001 I and 82002014 D).

Since August 3, 2006, Newland Communities has also identified a new Town Architect
consultant for the project. The Town Architect will work with the parties to prepare
development design guidelines that will apply throughout the remaining portions of the Town
Center. In addition, Newland Communities and CTCAC have consulted with one another on
various design issues and have jointly met with MNCPPC Parks Department representatives
concerning Piedmont Woods Park and with representatives of MNCPPC, the Montgomery
County Department of Transportation and the Montgomery County Department of Permitting
Services to discuss a pumber of issues concemning the project. All of this took considerable

time.
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Extension Requests

As a consequence of the above activity, it became apparent to Newland Communities, the
builders and CTCAC that additional time would be needed to assemble and retain the necessary
consultants and to design and prepare the submissions required for the Third Stage of the
Compliance Program. Newland Comununities has discussed this matter with CTCAC and
believes the parties are in agreement that a 6-month extension of time is appropriate. The 6-
month extension (until April 26, 2007) should be sufficient to allow the new areas of the Town
Center to be thoughtfully designed and for the required amendments to the Project Plan,
Preliminary Plan and Site Plans, along with a new site plan for the retail area, to be prepared
and filed.

Accordingly, this letter requests an interim 6-month extension of the October 26, 2006
expiration of the Preliminary Plan and a 6-month extension of the October 26, 2006 deadline
for filing the Third Stage Project Plan, Preliminary Plan and Site Plan applications. As noted
above, we suggest that as a part of the anticipated Preliminary Plan amendment (to be filed as a
part of the Third Stage), the Board should consider extending the Preliminary Plan validity
period as necessary to provide sufficient time for Newland Communities to validate any
approval granted by the Board through the recordation of subdivision plats for the remainder of

the project,

Thank you for your consideration.

Sincerely,

LINOWES AND BLOCHER LLP

ufinan ‘

tephen Z. Ka

Todd D. Brown
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ce: Mr. Robert Ditthardt
Mzr. Douglas Delano
David Brown, Esq,
Timothy Dugan, Esq.
Charles Stuart, Esq.
Scott Wallace, Esq.
Barbara Sears, Esq.
Ms. Nanci Porten
Ms. Rose Krasnow
Ms. Catherine Conlon

#650130 vl
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March 9, 2007 Stephen Z, Kaufman
N T Gmbahaocee 3019615156

skauﬁnan@linowsglaw'.com‘

Todd D. Brown
301.961.5218

tbrown@linowes-law.com
By Falcon Overnight

Dr. Royce Hanson, Chair

and Members of the Montgomery
County Planning Board

8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Clarksburg Town Center — Request for Extension of Preliminary Plan -
Dear Dr. Hanson and Members of the Planning Board:

On behalf of Newland Communities LUC and NNP II-Clarksburg LLC (collectively, “Newland
Communities”), this letter requests a twelve (12)-month extension of the Clarksburg Town
Center preliminary plan (Preliminary Plan No. 119950420 -- formerly 1-95042) (“Preliminary
Plan™), »

On October 12, 2006, the Planning Board granted Newland Communities’ request for an
extension of the Preliminary Plan and filing date for the Third Stage of the Clarksburg Town
Center Compliance Program (“Third Stage™) until April 26, 2007. At that time the Board
indicated the Preliminary Plan Amendment to be filed as a part of the Third Stage would
determine what additional extension of the Preliminary Plan validity period would be necessary
to complete the Town Center project. Newland Communities anticipates filing the Third Stage
application materials on or before April 26, 2007.

The requested Preliminary Plan extension is required to provide enough time for Park and
Planning staff and other regulatory agencies to review the Project Plan Amendment, Preliminary
Plan Amendment and Site Plan applications comprising the Third Stage and for the Planning
Board to consider and act on the applications, including a determination of what additional
extension of the Preliminary Plan will be needed to complete the project, The application
materials will be extensive and will take considerable time to review. Therefore, to minimize the
need for any additional extension of the Preliminary Plan prior to the Planning Board acting on
the Preliminary Plan Amendment and other Third Stage application materials, Newland
Communities requests a twelve (12)-month extension at this time, The Planning Board will still
need to determine what additional extension of the Preliminary Plan will be needed to complete
the project.

7200 Wisconsin Avenue | Suite 800 | Bethesda, MD 20814-4842 | 301.654.0504 | 301.654.2801 Fax | wwn ATTACEMENT 4
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. The requested Preliminary Plan extension will also allow permits to be issued for any remaining

dwelling units within the First Stage of the Compliance Program and for dwelling units within
the Second Stage of the Compliance Program in the event the Board approves pending interim
site plan amendments 8199980011 and 82002014D. In this regard, it is critical to Newland
Communities, each of the builders and the Town Center community for construction activities
within Town Center to continue without interruption so the community can be completed as
quickly as possible. We also believe it is important for construction activities to continue during
the Third Stage review process to minimize community concerns that would almost certainly
arise if construction activities ceased during this period.

Thank you for your consideration.

Sincerely,

LINOWES AND BLOCHER LLP

tephen Z. Kaufman

M

Todd D. Brown

cc:  Ms. Rose Krasnow
Ms, Cathy Conlon
Mr. Douglas Delano
Mr. Robert Ditthardt
Ms. Amy Presley

L&B 741033v1/04063.0026
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September 13, 2007 Todd D, Brown
301.961-5218

By Hand Delivery

Dr. Royce Hanson, Chair

and Members of the Montgomery County
Planning Board

8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Clarksburg Town Center — Project Plan Amendment No. 91994004B — Request for
Continuance

Dear Dr, Hanson and Members of the Planning Board:

On behalf of the Applicant, NNPII Clarksburg, LLC, the purpose of this letter is to request a 90-
day continuance of the September 27, 2007 Planning Board hearing on the above-referenced
Project Plan Amendment, This requested continuance of the Project Plan Amendment
notwithstanding, the Applicant understands the Board will still consider interim site plan
amendments for Clarksburg Town Center (82002014D and 819980011) on September 27, 2007.

The Applicant requests a continuance with respect to the Project Plan Amendment to respond to
agency comments for this complex project. Further, although the Applicant is requesting a 90-
day extension, additional time may be needed to complete the agency review process and to make
any necessary adjustments to the plan. We will keep the Board advised in this regard. We do not
believe the requested continuance will constitute prejudice or undue hardship to any interested

party.

‘Thank you for your consideration.

Very truly yours,

INOWES AND BLOCHER LLp
Wy
odd D. Bro

cc: Mr. Robert Kronenberg
Ms. Rose Krasnow
Mr. Robert Ditthardt
Mr. Douglas Delano
David Brown, Esq. e
Stephen Z, Kaufman, Esq, L&B 164846v1

7200 Wisconsin Avenua | Suite 800 | Bethasda, MD 20814-4842 | 301.654.0504 | 301.654,2801 Fax lwww ATTACHMENT 5
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December 21, 2007 Todd D. Brown
301.961-5218

thrown@linowes-law.com

By Hand Delivery

Dr. Royce Hanson, Chair

and Members of the Montgomery County
Planning Board

8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Clatksburg Town Center — Project Plan Amendment No. 919940048 — Request for
Continuance

Dear Dr. Hanson and Members of the Planning Board:

On behalf of the Applicant, NNPII Clarksburg, LLC, the purpose of this letter is to request an
additional continuance of the Project Plan review period for the Clarksburg Town Center Project
Plan Amendment No. 91994004B.! The Applicant requests a continuance of the Project Plan
review period from on or about December 27, 2007 to March 26, 2008, to provide adequate time
to address comments received from the various agencies reviewing the project and to modify the
previously submitted plans as appropriate. The Applicant requests the extension until March 26,
2008 to correspond with the current extension of the Preliminary Plan and APFO validity period
for the Clarksburg Town Center Preliminary Plan (No, 1 19950420),

At its December 13, 2007 meeting, the Planning Board considered and approved the Interim Site
Plan Amendment for the Town Center (Nos. 819980011 and 82002014D). As discussed at the
hearing, although the Planning Board initially was scheduled to consider the Interim Site Plan
Amendment on September 27, 2007, additional time was required to finalize the Amendment,
This resulted in an approximate 2-month delay. Although the Applicant continued to work on
the overall plan amendments for the Town Center during this time, the additional time required
to finalize the Interim Site Plan Amendment created a modest delay in fully responding to agency
comments concerning the pending Project Plan Amendment. Accordingly, some additional
review time is needed for the Project Plan Amendment.

! Section 59-D-2.2 of the Zoning Ordinance requires the Planning Board to hold a public hearing on
each project plan application not later than 90 days after its filing, unless the Board extends this
timeframe.

. , , ATTACHMENT 6
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As noted above and at the December 13, 2007 hearing on the Interim Site Plan Amendment, the
Clarksburg Town Center Preliminary Plan will remain valid until March 26, 2008. As noted in
Staff’s April 13, 2007 memorandum conceming the extension of the Preliminary Plan, the
Project’s APFO approval will also expire March 26, 2008. As Staff further noted, a
determination of adequate public facilities will be included in the review of the pending
Preliminary Plan Amendment, and future Planning Board action on the Amendment will then
determine new validity periods for both the Preliminary Plan and the Adequate Public Facilities
determination. It therefore makes sense to extend the Project Plan Amendment review period
until March 26, 2008 so that all reviews can be completed by that date if feasible.

For the above reasons, and to minimize the number of validity periods/expiration dates
associated with the various plan reviews, the Applicant requests an extension of the Project Plan
_review until March 26, 2008.

Thank you for your consideration,
Very truly yours,
OWES AND BLOCHERLLP

TN
Todd D. Bro

cc: M Robert Kronenberg
Ms. Rose Krasnow
Mr. Robert Ditthardt
Mr. Douglas Delano
David Brown, Esq.
Stephen Z. Kaufman, Esq.

L&B 910740v1/04063.0026
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February 15, 2008 Stepheu Z. Kaufman
301.961.5156

skaufman@linowes-law.com

Todd D, Brown
301.961.5218
tbrown@linowes-law.co:

By Hand Delive
Dr, Royce Hanson, Chair

and Members of the Montgomery County

Planning Board FEB 15 2008
8787 Georgia Avenue
Silver Spring, Maryland 20910

Re:  Clarksburg Town Center — Request for Extension of Adequate Public Facilities
Determination, Preliminary Plan Validity Period and Project Plan Review Period

Dear Dr, Hanson and Members of the Planning Board:

On behalf of the Applicant, NNPII — Clarksburg LLC, the purpose of this letter is fo request a
six-year extension of the adequate public facilities approval for the Clarksburg Town Center
development, a three-year extension of the Preliminary Plan validity period and a 120-day
extension of the Project Plan review period. The project’s APF determination and the
Preliminary Plan validity period are scheduled to expire on March 26, 2008. A previous request
to extend the Project Plan review period is pending and is superseded by this request.

Background

As the Board is aware, the Town Center is a mixed-use project containing residential,

-commercial and public use spaces, The mixed-use Core of the project was the subject of
considerable discussion during the formation and approval of the Clarksburg Town Center
Compliance Program (“Compliance Program™). Development of the redesigned Core is
dependant on the Board’s approval of pending Project Plan Amendment (91994004B),
Preliminary Plan Amendment (11995 042B) and Site Plan Application (820070220). Completion
of the project, including the mixed-use Core, is also dependant on the extension of the adequate
public facilities approval.

Since the approval of the Compliance Program, the Applicant and the Clarksburg Town Center
Advisory Committee, Inc, (‘CTCAC”) have worked continuously to revise the plans for the
Town Center consistent with the intent of the Compliance Program and the requirements of
County agencies such as MCDPS and MCDPWT. To this end, plans have been submitted to
MNCPPC and other agencies to amend the existing Project Plan and Preliminary Plan approvals

7266 WAEBIIACAVEANES Suite 800 | Bethesda, MD 208144342 1 301,654.0504 | 301.654.2801 Fax (ww ATTACHMENT 7
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and for approval of a new overall site plan for the project. A lengthy Development Review
Committee (DRC) meeting was held and subsequent meetings with senior county officials,
Councilmembers and the County Executive have occurred in an effort to resolve a number of
complex technical and policy issues associated with the revised plans. Continued efforts in this
regard are needed to assure the plans to be considered by the Board have been thoroughly vetted
and modified as appropriate to meet all requirements of the regulating agencies to assure the
“buildability” of the revised design from a regulatory perspective.

As the Board will recall, the Town Center, and the mixed-use Core in particular, incorporate a
uniquely urban design in what was until recently a rural setting, The introduction of mixed-use
buildings, live/work units, concealed parking facilities, strong building relationships to the street,
and a number of non-standard right-of-way sections is needed to fulfill the vision set forth in the
Compliance Program. However, these design elements create a unique set of technical and
public policy issues. Moreover, the multiple agency review process in Montgomery County
creates the need for extensive coordination among regulatory staff to minimize regulatory
conflicts and to address these complex issues. This has taken considerable time,

Since the Compliance Program was approved, the Applicant has continued to pufsue road
completions within the community, including final asphalt lifts. The Applicant has also made
interim enhancements to Murphy’s Grove Pond and continued to construct stormwater

| L&B 955212v3/04063.0026
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Extension of APF

The Planning Board approved the Town Center Preliminary Plan (11995042, formerly 1-95042)
by its Opinion dated March 26, 1996. Pursuant to Section 50-20(c)(3)(A) of the Montgomery
County Code, a determination of adequate public facilities is timely and remains valid for 12
years after the date of preliminary plan approval for any plan approved on or after July 25, 1989,
but before October 19, 1999, Accordingly, the Town Center APF determination will remnain
valid until March 26, 2008.

Pursuant to Section 50-20(c)(5) of the Subdivision Regulations, the Planning Board is authorized
to extend a determination of adequate public facilities for a preliminary plan of subdivision for
nonresidential development beyond the applicable validity period if:!

(A)  atleast 40% of the approved development has been built;

(B)  all of the infrastructure required by the conditions of the original preliminary plan
approval have been constructed, or payments for its construction have been made; and

(C)  the development is an “active” project.

In this case, the original Preliminary Plan authorized 1,300 dwellings and 250,000 square feet of
nonresidential uses, As detailed on Attachment 1, the approved development is comprised of
2,850,000 total square feet based on the size of an average single-family detached home,
townhome and multi-family unit and the amount of nonresidential development approved by the
Board. To date, 753 dwellings have been constructed comprising 1,603,000 total square feet,
based on the same average unit sizes. Therefore, 56% of the approved development has been
constructed, and the first criterion set forth above is satisfied.

Second, the approved preliminary plan required the following phasing in relation to specified
road improvements:

(@)  The first 44 dwelling units without any off-site road improvements.

! Nonresidential deveIOpr;)ent includes any project that is not exclusively residential.

L&B 955212v3/04063.0026
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(b)  After the 44™ building permit, the developer must start reconstruction of
the southbound right turn lane along MD 355 at MD 121 to provide a
“free flowing” movement

(c)  After the 400" building permit, the developer has two options:

1) Construction of A-260 [Stringtown Road] from MD 355 to the
southern access road of the commercial site (commercial access
road between A-260 and P-5) and construction of P-5 across the
stream valley into the residential area north of stream valley; or

2) Construction of A-260 from MD 355 to the northern access road
of the residential development and construction of a northbound
right-turn lane along MD 355 at A-260 should be included in this
phase,

(d)  After the 800" building permit, the developer must start construction of
remaining section of A-260 to A-305 [Snowden Farm Parkway], and
intersection improvements at MD 355 and MD 121 to construct
eastbound & westbound left-tum lanes along MD 121.

(®  Construction of A-305 [Snowden Farm Parkway] from A-260
[Stringtown Road] to MD 121 must begin when the developer starts
building any of the residential units on blocks 11, 12, 13, and the
northern half of block 10,

To date, fewer than 800 building permits have been issued, and all road improvements required
by the original Preliminary Plan approval to be constructed by this stage of the development
have been constructed as follows: ~

(@  the southbound right-turn lane along MD 355 (Frederick Road) at MD
121 (Clarksburg Road) to provide “free flowing” movement;

(®)  two lanes of A-260 (Stringtown Road) from MD 355 (Frederick Road)"
to the southem access road of the commercial site; '

L&B 955212v3/04063.0026
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() northbound right-turn lane along MD 355 (Frederick Road) at A-260
(Stringtown Road);

(d  A-305 (Snowden Farm Parkway) from A-260 (Stringtown Road) to
approximately 390 feet south of MD 121 (Clarksburg Road); and

(e)  eastbound lefi-thru lane along MD 121 (Clarksburg Road) at MD 355
(Frederick Road).

All infrastructure improvements have been constructed that were required for the
existing level of development by the conditions of the original Preliminary Plan
approval. Thus, the second criterion above is also satisfied. Although additional
infrastructure must be constructed after release of the goo™ building permit, such
construction is not required at this time by the conditions of the original Preliminary
Plan approval. Considering the unique phasing of the road improvements required by .
the original Preliminary Plan Opinion, it would be incongruous to interpret Section
50-25(c )(5)(B) to require the Applicant to have already constructed improvements that
are not yet required by the Preliminary Plan approval in order to extend the APF
determination. To the contrary, extension of the APF will allow the project to proceed
which will include construction of all infrastructure required to support the remaining
stages of the development, The remaining off-site road improvements and intended
construction sequence are identified on Attachment 2.

Third, the development is an “active” project. Occupancy permits have been issued and/or final
inspections passed for in excess of 10 percent of the project within the past 4 years. As the
Board is aware, the project was placed on hold for a period of time in 2006 while the Board
considered and approved the Compliance Program. However, the project was an active site until
that point with housing gnd infrastructure construction ongoing, In addition, the First and
Second Stages of the Compliance Program have now also been approved, including the Interim
Site Plan Amendment, Lastly, the Project Plan, Preliminary Plan and Site Plan applications
comprising the Third Stage of the Compliance Program have also been filed. Final adjustments
to the Third Stage plans are being made to reflect input from CTCAC and to address agency
comments. Final submission of the revised Project Plan and Preliminary Plan amendment
drawings is anticipated within 90 days. Final submission of the revised overall Site Plan is
anticipated within 60 days after Board action at its hearing on the Preliminary Plan and Project
Plan amendments, .

L&B 955212v3/04063.0026



LINOWES
AND | BLOCHER vLp

ATTORNEYS AT LAW

Dr. Royce Hanson, Chair

and Members of the Montgomery County
Planning Board

February 15, 2008

Page 6

With respect to the APF extension, we also emphasize that the transportation impacts associated
with the pending plan amendments, including the redesigned mixed-use Core, are Jess than the
transportation impacts associated with the original Project Plan and Preliminary Plan approval,
As indicated in the transportation impact analysis filed with the Preliminary Plan Amendment,
the amended Preliminary Plan will generate approximately 8 percent fewer trips in the AM peak
hour and approximately 3 percent Jewer trips in the PM peak hour.

Lastly, we note the Montgomery County Council specifically exempted Clarksburg development
from the new Growth Policy. In Resolution No. 16-376, adopted November 13, 2007, the
County Council provided: “This resolufion does not apply to any amendment or extension ofa
preliminary plan of subdivision in the Clarksburg policy area that was approved before this
resolution took effect if the amendment or extension does not increase the amount of housing
units or non-residential development previously approved. "

For the foregoing reasons, the Applicant requests a six-year extension of the APF determination.

Extension of Preliminm Plan Validity

The Preliminary Plan validity period is also scheduled to expire on March 26, 2008. As detailed
above, the Applicant has undertaken extensive efforts to prepare final plan amendments in

assure its successful implementation. The significant, unusual and unanticipated nature of events
have substantially impaired the Applicant’s ability to validate the Plan, Moreover, exceptional

. hardship will result to the Applicant if the validity period is not extended, particularly
considering the efforts undertaken by the Applicant and others to implement the Compliance
Program.

The requested three-year extension of the Preliminary Plan validity period is believed to be the
minimum time sufficient to allow all pending plan amendments and the final site plan to be
considered and acted on by the Board, for certified site plans to be prepared, reviewed and
approved, and for all remaining subdivision plats to be prepared, reviewed and recorded.
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Extension of Project Plan Review Period

By our letter dated December 21, 2007, we requested an extension of the Project Plan review
period until March 26, 2008 to coincide with the expiration dates of the Preliminary Plan validity
period and the APF determination. At that time, we anticipated Board action on the Project Plan
Amendment, Preliminary Plan Amendment and overall Site Plan before March 26, 2008 and a
concurrent determination of new validity periods for both the Preliminary Plan and the APF.
However, as indicated above, some limited additional time is needed to finalize modifications to
the pending Project Plan Amendment to address agency and community comments and to
prepare the Amendment for the Board’s consideration. Therefore, a limited 120-day extension
of the Project Plan review period is requested. This limited (and hopefully final) extension will
not result in any prejudice to the parties.

Thank you for your consideration.
Sincerely,

LINOWES AND BLOCHER LLP

Todd D. Brown

cc:  Mr. Douglas Delano
Mr. Robert Ditthardt
Ms, Rose Krasnow
Ms. Cathy Conlon
Ms. Robert Kronenberg
David Brown, Esq.
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April 14, 2008

ELECTRONIC MAIL AND
CERTIFIED OVERNIGHT MAIL - RETURN RECEIPT REQUES
The Honorable Barbara K. Howe Thomas C. Dame, Esquire -
8 Hampshire Woods Ct. Gallagher, Evelius & Jones
Towson, Maryland 21204 218 North Charles St., Suite 400
Baltimore, Maryland 21201
David W. Brown, Esquire Counsel for Bozzuto Homes, Inc.,
Knopf & Brown BA Clatksburg, LLC and BA Clarksburg
401 East Jefferson St., Suite 206 Two, LLC
Rockville, Maryland 20850
Counsel for Clarksburg Town Center Timothy Dugan, Esquire
Agdvisory Committee, Inc, Shulman Rogers Gandal Pordy & Ecker
11921 Rockville Pike
Nanci Porten . Rockville, Maryland 20852
Porten Companies, Inc, Counsel for NVR, Inc. t/a NV Homes
5515 Security Lane, Suite 550 and Craftstar Homes, Inc,
Rockville, Maryland 20852

Re:  Notice of Arbitration Under the April 6, 2006
Comprehensive Settlement Agreement

Dear Judge Howe, Ms. Porten and Counsel:

I write pursuant to § 3-213(a) of the Courts and Judicial Proceedings Article of the
Annotated Code of Maryland, to give formal notice of the time and place designated. by the
Honorable Barbara K. Howe for the arbitration hearing under the Settlement Agreement,

The hearing will be held at the offices of DLA Piper, 6225 Smith Avenue, Baltimore,
Maryland 21209 beginning at 8:30 AM and will be transcribed by a court reporter. '

Pursuant to | 11 of the Business Terms of the Settlement Agreement, NNP II —
Clarksburg, LLC (“Newland”) gives notice that it will assert the following claims:

ATTACHMENT 8§
Serving clients globally
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(1) A claim for a declaratory ruling that revisions to the Clarksburg Town Center
(“CTC) retail center shown on the amended site plans provided to the Clarksburg Town Center
Advisory Committee, Inc. (“CTCAC”) on April 11, 2008 are consistent with the Settlement
Agreement because the plans, as revised, are as close in scope and configuration to the concept
plan in the Settlement Agreement as can be achieved, given the requitements of potential
commercial tenants of the center;

(2)  An alternative claim that, if the Arbitrator rules that the revised plans are
inconsistent with the Settlement Agreement, the Settlement Agreement is impossible of
performance and must therefore be rescinded because the precise form and configuration of the
retail center in the Settlement Agreement cannot be developed or leased for the designated retail
uses;

(3)  An altemative claim that, if the Arbitrator rules that the revised plans for the retail
center are inconsistent with the Settlement Agreement, the Settlement Agreement was the
product of a mutual mistake of fact and must, therefore, be rescinded, because the precise form
and configuration of the retail center in the Settlement Agreement cannot be developed or leased
for the designated retail uses;

(4) A claim, pursuant to § 15 of the Development Terms of the Settlement
Agreement, for a ruling in which the Arbitrator establishes the landscape/hardscape features to
be included in the revised site plans;

(5) A claim for a ruling by the Arbitrator which establishes the revised project plan
and site plans which may be submitted to the Montgomery County Planning Board on May 19,
2008; and

(6)  An injunction requiring all parties to support before the Planning Board, and in all
other proceedings of whatever nature, the revised project plan and site plans approved by the
Arbitrator at the April 21, 2008 hearing.

Newland acknowledges that the revised site plans delivered to CTCAC are inconsistent
with the Settlement Agreement in two respects:

¢))] The pool/recreation center plan has deleted the lap pool and replaced it with a
fitness center and other amenities. These changes were developed by Newland’s architects (at
Newland expense) at the request of CTCAC: and )

BALT1\4425096.1
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(2)  The nature and configuration of uses on Lots 5 and § and the distribution of
MPDUs in the CTC have been revised pursuant 10 an agreement between CTCAC and Bozzuto

Homes, Inc.

If CTCAC does not agree to these two changes, Newland will consent to an order by the
Arbitrator requiring Newland to replace these plans with plans that comply with the Settlement

Agreement,
Very truly yours,

T e

KIF/afp
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IN THE MATTER OF NNPII-CLARKSBURG LLC
And CLARKSBURG TOWN CENTER ADVISORY

COMMITTEE, INC.

DECISION

On Monday April 21 2008 the above matter came on for an arbitration
hearing before me. The session was held at the offices of DLAPiper. Kurt Fischer and
Stephen Z. Kaufman were present as the attorneys for the Claimant, NNPII-Clarksburg
LLC (*Newland™). Clarksburg Town Center Advisory Committee, Inc, the Respondent,
(* CTCAC”) was represented by David W. Brown. On April 14 2008 a formal notice of
the time and place designated by me for the arbitration hearing was served on the
Respondent.

Pursuant to paragraph 11 of the Business Terms of the Settlement Agreement of
the parties, Newland asserted claims that were to be the sﬁbject of the hearing ( See
Aftachment 1: letter dated April 14, 2008) At the hearing only claims 1, 2 and 3 were
pursued and the others were reserved for future determination.

FINDINGS OF FACT

The Settlement Agreement dated April 6 2006 was accepted into evidence as

Claimant’s Exhibit 1. It includes the Business Points and the Development Terms and

attached Exhibit A-P, as well as other documents not relevant to this arbitration hearing.

ATTACHMENT o



Claimant’s Exhibit 2 was accepted into evidence and is the Resolution of the
Montgomery County Planning Board which was mailed on August 17; 2006.The purpose
of the Resolution was to memorialize the decision of the Planning Board that approved a
Plan of Compliance that was intended to remediate and address some violations with
respect to Clarksburg Town Center. The Compliance Program consisted of the Staff
Recommendations, Board Modifications, Certain Deadlines, and Certain Waives as were
described in the document with particularity. Of particular relevance to this arbitration
hearing, is “Third Stage: Approval of a Revised Project Plan, preliminary Plan and Site
Plans” contained on page Four. In Section 4 “Formal Disposition of the Violations and
Related Findings”, particula;~1y relevant here is the last paragraph, which orders Newland
to comply strictly each of the elements terms and conditions of the Compliance program
and as was expressed otherwise in the Resolution. The Planning Board appropriately
reserved to itself the authority going forward to approve all future submissions of
amendments to the Project Plan, Preliminary Plan aﬁd Site Plans. It also recognized the
Compliance Program to be “conceptual in nature and that additional review of more
detailed plans may involve modifications”. Attachment 5 is a June 15, 2006 Errata page.
That page states that the Plan of Compliance includes the concepts presented in the
written description along with the conceptual drawings, and the comments and
m;)diﬁcations made by staff on Page 1 and 2 of the staff report. These comments were
intended and did replace the entire Section “S Outcome of this Plan of Compliance”.
Exhibit R was also revised There was a requirement that the revised plans that would

reflect the elements of the Plan of Compliance were required to be submitted by October



26,2006, That date was extended by the Planning Board several times and the new
deadline is in September 2008.

Significant here is the document entitled “Development Terms” which is a part of
Claimant’s Exhibit 1. There are § pages which outline terms for future development of
the Clarksburg Town Center. Pages A-P, the conceptual drawings are attached to it.
Paragraph 1 of the Development Terms adopts the “Torti Plan” which is dated April 3¢
2006 as the design for the Retail Center. Exhibit A is attached to the development terms
and is called the “Torti April 3, 2006 Mediation Plan”, Importantly, in the agreed
Business Points at paragraph 4 it is stated that the exhibits to the development terms for
CTC provide a guide for purposes of determining the financial commitment of the
Developer and the general, conceptual agreements regarding design”. This paragraph
Wwas essential to all parties to the agreement because engineering plans had not been
designed and all of the problems with topography and precise layout could not be defined
with sufficient particularity. Some items however were clear and not subject to deletion
but only to being drawn with precision: for example, in Block 3 and Block 5, there is a
“parking structure” in each block. There was no discussion or notion at that time about
the possible deletion of either garage. All that remained to be done with respect to each
of them was that they needed to be designed with precision to fit the site and the manner
of ingress and egress determined with relation to the slopes on the property itself.

Not to give proper relevance to the attachments to the Settlement Agreement
would negate them and would destroy the entire purpose of the settlement which was

mediated by and between all parties. Hour upon hour was spent on details so that



Newland, the builders who signed the agreement and CTCAC would have an agreement
going forward that was specific enough to be enforceable.

There is no term in the any part of the Settlement Agreement which permits a
change in the conceptual plans to remove or change any part of it dependent on “market
changes”,

Newland sent out a Request for Proposal in the summer of 2007, (Claimant’s
Exhibit 6). Claimant’s Exhibit 7 is a list of those to whom it was sent for response. The
response was “poor” according to Douglas C. Delano, Vice President of Operations.
Based on its perceptions of the responses recelved, Newland decided to retain a
nationally known expert in neo-urban or TND design named Robert Gibbs. Mr. Gibbs
was to determine based on market studies and other data what type of center should be
built on this site. He performed an analysis of the amount and types of retailérs that may
be supportable in a commercial center on this site, Claimant’s Exhibit 23 contains his
findings. Various charts are contained in Claimant’s Exhibit 24. Mr. Gibbs analysis
resulted in a recommendation that a “super neighborhood center” be built at this location
rather than a “lifestyle center” as designed by Mr. Torti. M. Gibbs had been instructed
to make alterations to the Torti-April 3, 2006 Mediation Plan (Exhibit “A”) which is
Claimant’s Exhibit 25 in as minimal a manner as could accomplish what he found to be
supportable. The “Site Plan/Gibbs Concept” is Claimant’s Exhibit 25. Jtisa conceptual
drawing, not an engineered design. Mr. Gibbs testified that he only dealt with the retail
core portion and not the designs for any other part of Clarksburg Town Center. His
design removes both garages, and instead draws a parking structure in Block 5 having

two levels, and a surface parking lot in Block 3. He also designed a new parking plan



that added significant numbers of “nose-in” parking spaces and some additional paralle]
parking. Some street widths had to be modified to accommodate his parking plan. He did
not especially deal with what would happen with the effect of all of these parking
changes on the “bike trail” provided for in the Tortj plan. Mr. Robert Ditthardt testified
about Claimant’s Exhibit 28 and the resulting parking with the Gibbs changes in placé.
He testified that 61 additional spaces would be provided in the Gibbs Pian vs. the Torti
Plan.

David S. Weber of Gutschick, Little & Weber, P.A (GSW). testified. His
company prepared detailed engineered site plans after being furnished with an Auto-CAD
prepared by Mr. Gibbs. Plans prepared by GSW dated April 11 2008 were introduced
into evidence as Respondent’s Exhibit 14 and purport to represent the recommendations
of Mr. Gibbs. Respondent’s Exhibit 15 is a st of plans dated April 2007 which were
also prepared by GSW and submitted by Newland to Montgomery County without the
approval of CTCAC as is required under the Settlement Agreement. Newland stated that
these plans were “Place Holder” plans only and were never intended to be the final site
plans for the project. Deficiencies on the April 11, 2008 plans were pointed out. For
example, the symbol for “special paving” was left blank in the box on WS, Mr. Gibbs
said that the omission was ifzadvertent. Mr. Weber was asked about moving the bike path
and he testified that the bike path had to move, in part, because of the addition of the
diagonal parking spaces (T, 400-403).

Mr. Gibbs testified (T 361) that he “did not change the unit type” on the north
side of Block 5. He only removed the.name of the unit type and reserved the area for

residential, and because he is not a residential architect, he did not specify the unit type.



However, on Respondent’s Exhibit 14, the courtyard type homes have been replaced as
liner town homes as though this was done based on the Gibbs recommendation.

Respondent's Exhibit 5 was admitted into evidence and is attached hereto. Ms.
Kim Shiley testified about the differences between the Plan of Compliance and
Requndent’s Exhibit 14 in great detail.

Ms. Amy Presley also testified for Respondent. She testified that CTCAC has not
given final approval plans to Newland because has never been presented with a full set of
plans for the entire Clarksburg Town Center. Particularly with respect to the
pool/recreation center, CTCAC has not been given a site plan to approve. Although there
have been discussions held for a re~-design of that area, a sPeeiﬁc; drawing has not been
provided that has been agreed by the parties. Because their approval must be obtained on
all site plans as a total plan, CTCAC has never been able to approve a set of site plans as
a complete set has never been provided.

DECISION

The basic law of contracts as stated in Mr. Fischer's Pre-Hearing Memorandum as
General Principles of Contract Construction (Pre-Hearing Memorandum at pages 16 and
17) is certainly the law that applies here. The law that Mr. Brown cites is also correct in
that modification of a contract requires mutual assent of the parties, even if the party who
wishes to modify the contract determines that for one reason or another, the deal made
then is not the deal that would be made today because circumstances have changed. The
Settlement Agreement and all of it§ inclusions was an agreement on development terms
that were extremely specific that were intended to define the future construction of the

major elements of the Town Center, and in particular, the build out of the retai] core.



Newland negotiated with CTCAC and various builders to achieve what is a remarkable
document given the personalities of all of the parties and the acrimony which existed
before it was signed, and which continues today between CTCAC and Newland. The
level of distrust of Newland exhibited by CTCAC is unmistakable. I make no finding on
Wwhose fault that may be. The language of the contract, however, is not ambiguous and
under Maryland law it will be afforded the effect of its plain meaning in light of the
context within which it is employed. “It is a fundamental rule of contract construction
that the entire contract, and each and all of its parts and provisions must be given
meaning, and force and effect, if that can consistently and reasonably be done. An'
interpretation which gives reasonable meaning to all its provisions will be preferred to
one which leaves a portion of the writing useless or inexplicable”. Orkin v, Jacobson,
274 Md. 124, 130 (1975) (quoting Am, Jur. 2d Contracts Section 259 (1964). Newland
wishes to add a new and different term to the Settlement Agreement. Instead of its plain
language, Newland wishes to add a provision that would make the Torti-April 3 Plan
viable when looking at market realities. While this language may attempt to add a
common sense provision to the Agreement, it is not contained in the Agreement itself and
cannot be implied into an unambiguous agreement. Newland says that it cannot build the
Center nor find a builder who is interested in building it according to the Torti-April 3
Plan. If'thatis true, and it may subsequently be found so, then the Center will not be
built. It is as simple as that. [ agree with Newland that the Gibbs Plan is a valiant
attempt to develop a plan that is comparable to the Torti-April 3 Plan. But it cannot be
substituted because it removes features that were included after a lengthy negotiated

settlement discussion held over many hours. ‘It may be perceived by many to be a



superior plan, but it is not the plan that was bargained for and specifically agreed to
between these parties.

The declaratory relief fequested is, therefore, denied.

An alternative claim is requested by Newland. Ihave ruled that the revised plans
are inconsistent with the Settlement Agreement. Newland requests a ruling that the
Settlement Agreement is impossible of performance and must be rescinded because the
precise form and configuration of the retail center in the Settlement Agreement cannot be
developed or leased for the designated retail nses. This claim is also denied. Within the
exhibits introduced into evidence is Exhibit 11. Under the portion labeled “Financial
Requirements, Legal Document, & Deal Structure is a statement concerning “Deal
Structure”. The statement on its face is a statement of interest in developing this Town
Center under the Torti-April3 Plan either as a Joint venture or as an outright purchase,
Nothing in the testimony shows that thcre was any follow-up of this response to the RFP,
I cannot find, therefore, as requested, that it is impossible to perform the Settlement
Agreement.

An alternativee claim is also requested that if T rule that the revised plans for the
retail center are inconsistent with the S cttlement Agreement, that the Settlement
Agreement was the product of a mutual mistake of fact, and must, therefore, be
rescinded, because the precise form and configuration of the retail center in the
Settlement Agreement cannét be developed or leased for the designated retail uses.
There cannot be a finding that there is a “mptual mistake” here because CTCAC has a
belief, grounded in the response to the RFP cited above, that it can be developed as

agreed. Mutual mistakes, in addition, must concern past or present facts, not unexpected



facts that occur later, and after a document is signed by the parties. 17A Am. Jur. 2d
Contracts Section 202 at 210 (2004) (Footnotes omitted). The request for rescission on
this basis is also denied.

A revised project plan and site plans are to be drawn that are consistent with the
Torti-April 3 Plan concepts. CTCAC is to have an ability to review them and to have an
ability to approve a full and complete set of plans for the entire Clarksburg Town Center,
both the East and West sides and a]l that is in between. If the Site plans are accurate,
CTCAC is required to approve them because their approval cannot be unreasonably
withheld.

On May 2, 2008 an arbitration sessic;n will be held and at that time al] of the
landscape/bardscape features will be designated and will be included on the revised site
plans. .

Unless CTCAC has approved the revised project plan and site plans before May
14,2008, then on May 14, 2008 the revised project plan aud site plans will be reviewed
in an arbitration session to be held at the offices of DLA Piper in Baltimore MDD
beginning at 9 a.m. and I will establish on that date the project plan and site plans which
will be submitted to the Montgomery County Planning Board on May 19, 2008. As
previously agreed by the parties, all parties will support the revised project plan and the
site plans which I approve, in all other proceedings of whatever nature which are

conducted in the future,

Barbara Kerr Howe
April 29 2008



IN THE MATTER OF NNPI-CLARKSBURG LLC
And CLARKSBURG TOWN CENTER ADVISORY
COMMITTEE, INC,

RULING

On May 2, 2008 NNPI-Clarksburg LLC (Newland) filed a Motion for
Reconsideration of my decision dated April 29, 2008 to which Clarksburg Town Center
Advisory Comnﬁttee, Inc. (CTCAC) filed a response on May 2, 2008. A Reply to the
Opposition was filed by Newland on May 6, 2008.

In the decision of April 29, 2008 the declaratory relief requested by Newland
was denied. My decision directs Newland to prepare a revised project plan and site plans
that are consistent with the Torti-April 3 Plan concepts. There has been an on-going
debate between the parties about the ﬁnal site plans. Of particular note is the dispute
over the construction of garages in Blocks 3 and 5. I'have read again the language in
the Plan of Compliance which was approved by the Plaoning Board concerning the
garage in Block 3 and it is ambiguous. At page 19 it states that “Rlock 3 will be built
around one, 2 to 3 level parking structure depending on the topography” and on page 23,
at B.4. it states that it will be . _ constructed around a 1-2 parking structure”. Both of
those conflicting statements supposedly originate from the Torti-April 3 Plan concepts.
How can Newland draw site plans consistent with the Torti-April 3 Plap concepts and at
the same time be in compliance with what has been approved by the Planning Board? It

is impossible to do so. .
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Under Section 4 of the Business Points of the Settlement Agreement Newland is
required to prepare final site plans to implement the conceptual agreements of the parties
and to obtain CTCAC’s approval. The Torti Plan and its attachments are to be a “guide”
going forward to reflect the “general conceptual agreements” of the parties. There was to
be a cooperative effort between these parties each acting in good faith, as the final plans
were drawn. Newland wag charged with the responsibility to prepare site plans and
CTCAC was to act in good faith to approve them. There is language in Section 4
referenced above that CTCAC will not unreasonably withhold their approval

Site plans have been prepared several times. The Planning Board has plans which
were filed in April 2007. The current dispute revolves around the April 2007 site plans
and the site plans submitted to CTCAC for approval in April 2008. If the parties cannot
agree on the final Site Plans, arbitration provisions of the Settlement Agreement control
the process for approval of what is ultimately submitted to the Planning Board for
approval.

Newland has requested the relief requested by them to use the “Gibbs Plan dated
April 11, 2008” be granted on several grounds: (1) that it is consistent with the agreement
of'the parties and (2) that CTCAC has withheld its consent in a manner that is not
reasonable and in good faith. They allege that it is unreasonable to refuse to grant
consent solely to extract a monetary concession. There is testimony in the record that is
contradictory. Mr. Douglas Delano testified that Mrs. Amy Presley told him when they
had a meeting about the revisions to the Site Plans and M. Gibbs’ proposals in February
2008 that she wanted Newland to pay monies directly CTCAC out of the landscape

budget so that their principals could be paid back for all of the work they have done for



the commu'nity. Mrs. Presley testified that she was making a request at that time for
money 0 go to the HOA so that it could use the monies in the community, and that any
other discussion that ensued later about payments of money “migrated” after that
conversation. It matters not under the law to whom the money was to be paid. Ifthe
monies were demanded and were to be in exchange for an approval of a Site Plan, it is an
unlawful request. Also in this case is the fact that CTCAC did not articulate specific
reasons why the Gibbs recommendations would have a detrimental impact on the
comumunity or the retail core. It is true that a list of deficiencies was provided and was in
fact incorporated in my original decision but the list is without explanations of any
detrimental effects. That exhibit however pointed out certain items that had been
contained in earlier plans and which were no longer shown.

On May 14, 2008 when the arbitration session is conducted the following items
are to be submitted for approval, change or substitution if agreed, or revision after my
rulings:

The April 2007 plans that have been filed with the Planning Board,

The April 11, 2008 plans which must contain the following changes and
additional items: (1)a data table and index Sheets and a legend for “special paving” (2)
the 355 connection shown as an aligned intersection (3) the bike path exact location and
in sufficient detail so that it can be determined if it is in the stream buffer (4) the Library
without change from the April 2007 plans and a restoration of the 3 live/work units (5)
precise measurements of the retajl depths (6) a removal of the liner townhomes and in

their place, the courtyard style homes indicated on the April 2007 plans in the area



behind the grocery store (7) a deletion of any changes not specifically required by the
revisions of Mr. Gibbs,

I am making a deten'nination here that CTCAC has withheld its approval of plans
submitted to it in an unreasonable manner to the extent that it has refised to approve
plans submitted to it for approval that did not have the entire Site Plan shown for all of
CTC but Newland is not entitled to the declaratory relief reqﬁested to have the April 11
2008 site plans containing the Gibbs recommendations for revision of the Clarksburg
Town Center.

The Motion for Reconsideration is granted in part and denied in part consistent
with this Ruling. The question for the arbitration hearing on May 12, 2008 is whether or
not Site Plans are consistent with the Settlement Agreement. If the parties cannot agree,
I'will make a determination of what Site Plan is to be submitted consistent with my role

assigned under the Settlement Agreement.
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NNP II - CLARKSBURG LLC, :
Claimant, : BEFORE THE
v. : HONORABLE
CLARKSBURG TOWN CENTER : BARBARA K. HOWE,
ADVISORY COMMITTEE, INC., : ARBITRATOR
Respondents. ' :
T T

COMPLETE TRANSCRIPT PREPARED AT THE REQUEST
OF DLA PIPER
Baltimore, Marxryland

Wednesday, May 14, 2008

Arbitration hearing in the above-entitled

matter, taken at the law office of DLA Piper US,
LLP, 6225 8mith Avenue, Baltimore, Maryland, at
9:23 a.m., Wednesday, May 14, 2008, and the

Proceedings being taken down by Stenotype and

~audio tape recording by PAUL A. GASPAROTTI, and

transcribed under his direction.

CRC-Salomon e —
Baltimore, Maryland
Phone (410) 821-4888 Fax (410) 821-4!
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ARBITRATION PROCEEDINGS

Aay 14. 2008 NNF l- Clarksburg, LLC v, Clarksburg Town Center Advisory Commktee, Inc.
609 511
1 and we're still willing to taik about these war 1 settlement agreement and are speclfically adopted
. -2.... Marious changes-to Block 4 and to Block 5in. .. waew  2...35-the-site plan for the blocks that.are shown.on. . -
, 3 every conceivable way to make it work for them, waew 3 those documents. They have been marked as Joint
4 Including the 200 spaces on the upper level, w4 Exhiblt 12, which is received into evidence,
5 The only real objection I heard to our ez 5 All right. Now, what do we have Jeft to
6 proposal was that we didn't want them to go 30 wrou 6 get through?
7 feet Into the stream buffer and we were willing 2w 7 MR. D. BROWN: Are there some specific
8 to a 10-foot shift, and now they're saying that axw 8 objections to those sheets 6 through 9 that she
9 it's not going to go into the stream buffer, and m2zen 9 hasn't ruled on yet?
10 I guess my reaction to that is well, if they need wzam 10 MS. PRESLEY: Yes. You're contradicting
11 to go 30 feet and they can get away with it wz2ew 11 your own prior ruling because there's no bike
12 because it's not going to be in the stream szzew 12 path shown on -- :
13  buffer, it's not going to be any skin off our wzru 13 ARBITRATOR HOWE: Well, wait, let me
14 noses as long as the regulators go for it. wzew 14 amend what I've said, because I've indicated on
15 But that's where we are. We're trying ezew 15 every single document where the bike path is
16  to make this thing work. We're not trying to e2seu 16 shown and it's not shown adjacent to Overlook
17 bring this thing to a screeching litigation call, wze 17 Park Drive, It must be drawn as it is shown
18 but we are entitled to our deal, which is a wzen 18 adjacent ta Overlook Park Drive. I already made
19 parking structure in Block 3. waem 19 that ruling and made it with respect to every
20 MS. SHILEY: And based on the 2007 war 20 sheet that goes in.
21  Tortt plan I've looked at the parking spaces oszrn 21 MS, PRESLEY: You also made a ruling
CRC-Salomon . CRC-Salomon
Baitimore, Maryland Baltimore, Maryland
Phone (410) 821-4888 Fax (410) 821-4889 Phone (410) 821-4888 Fax (41 0) 8214889
510 512
1 around Block 3 and there's over 70 of themn there, wzeew 1 prior and you did not change that either in your
2 with the Overlook Park parallel parking along waeu 2 reconsideratlon about the depth of store fronis.
3 that side. v 3 ARBITRATOR HOWE: I've been told that
4 ARBITRATOR HOWE: Okay. 50 it's 254 in | woeu 4 they're 60 feet. :
§ the parking structure and -- o § MS. SHILEY: They're not. They're less
6 MS. SHILEY: The drawing of May 14, 2008 |wzww 6 than 40, they're 42 feet. It will kill the
7 has no structure in Block 3. It has surface w7 retail,
8 parking, ane level. mawn 8 ARBITRATOR HOWE: Stop, stop, stop. The
9 MR. FISCHER: Your Henor, one point warw 9 settlement agreement only requires a 60-foot
10 (inaudible) i5 that the planning board did wzeme 10 depth along General Store Drive, that's where the
11 provide for two or three levels of parking in ezeu 11 requirement is. This plan is consistent with
12 Block 5 that we did provide. ‘waen 12 that.
13 ARBITRATOR HOWE: Yes, I know. maru 13 MS. SHILEY: Because the Torti plan on
14 MR. D. BROWN: Not a problem. waeu 14 that drawing and the talk and everything during
15 ARBITRATOR HOWE: This is how I'm going | s 16 that time was everything else would be ro less
16 to rule. S wxew 16 than 50 feet. You're going to kill the retail
17 (Stenotype resumed.) wurw 17 because as the retailers wilj tell you, 40 feet
naew 18 ARBITRATOR HOWE: We have on the table | oz 18 is, you're going to kill what can be put in
»~ 19 the May 14th, 2008 plans which are sheets WS-6, w2en 19 place.
0 7,8and9, and my ruling Is that those sheets as ooz 20 MS. PRESLEY: John Eisen said that, had
widion 21 currently drawn are consistent with the wzen 21  we been able to get him to testify --

CRC-Salomon
Baltimore, Maryland
Phone (410) 821-4888 Fax (41 0) 8214889
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Baltimore, Maryland
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IN THE CIRCUIT COURT
FOR BALTIMORE COUNTY MARYLAND

Clazksburg Town Center Advisory Committee, Inc. :
¢/0 Amy Presley, President :
23506 Sugar View Drive

Clarksburg, Maryland 20871

Petitioner,

v.  Civil Action No. 03-C:08:5371

NNPI-Clarksburg, LLC
160 Greentree Drive
Suite 101

Dover, Delaware 21201 ™~

Registered Agent:

National Registered Agents, Inc. of Md,
- Second Floor

826 Park Avenue

Baltimore, Maryland 21201

Respondent.

AMENDED PETITION TO VACATE ARBIT RATION AWARDS
Clarksburg Town Center Advisory Committee, Inc., through undersigﬁed counsel,

files this Amended Petition to Vacate Arbitration Awards and alleges as follows:

NATURE OF THE CASE

L. This Petition is filed under the Maryland Uniform Arbitration Act, Courts
and Judicial Proc. Aﬁ., § 3-201 er seq., Md. Code Ann. (“Act”), to vacate an interim and
a final arbitration award. Vacatur of the interim award is sought on the grounds it was an
improper reconsideration of the merits of an carlier interim award. Vacatur of the fina]
award is sought on the grounds, inter alia, that it was tainted by, and the product of, the

challenged interim award. . -

- ——

ATTACHMENT 12



JURISDICTION AND VENUE

2, This Court has jurisdiction over this action pursuvant to Courts and Judicial
Proc. Art, § 1-501 and §§ 3-202, 3-208 and 3-224 ot“.thc Act, Venue is proper in this
Court pursuant to § 6-201(a), Courts and Judicial Proc, Art. and §§ 3-203(b)(2) and 3-
208(b)(2) of the Act, in that the respondent carries on a regular business in, or has a place
of business in, Montgomery Cbunty.

PARTIES

3. Petitioner is the Clarksburg Town Center Advisory Committee, Inc.
(“CTCAC”), a Maryland non-stock corporation in good standing. CTCAC was formed
and is operated by a group of Montgomery County homeowners who reside in
Clarksburg, Maryland. For the [past several years, CTCAC has had a special, unique role,
described more particularly below, in the regulatory approval process. at the Montgomery
County Planning Board (“Board”) for plans to complete the Clarksburg Town Center
Project by its developer, respondent NNPIH-Clarksburg, LLC,

4. Respondent NNPI-Clarksburg, LLC is a Delaware limited liability
company with its principal office in Dover, Delaware. Reépondent is owned or
controlled by Newland Communities, Inc., a real estate development corporation
headquartered in San Diego, California that develops residentia] properties in many parts
of the United States, Hereafter, respondent is referred to as “Nc;avland, ” .

BACKGROUND FACTS

5 In 2004, CTCAC members, recent purchasers of homes in the developing

Clarksburg Town Center Project (“CTC”), began investigating the process that led to

Board approval of site plans for Newland and its predecessor in interest. These site plans



allowed Newland and its predeces§or to develop and sell to various builders residential

lots in CTC for development. By mid-2005, over 700 homes in CTC had been built and

sold to individuals, including CTCAC members, under these plans. Left to be built and
" sold were another 500 or so residences and the retail/commercial area they surround.

6. The CTCAC iuvestigation led to charges filed by CTCAC with the Board,
alleging widespread unapproved changes between approved site plans and what was
actually built, in terms of unit types, locations and configurations. CTCAC also brought

— ————10_the Boards attention hundreds of violations of height and setback Limits in already
constructed and sold homes. Also documented were failures to provide amenities and
moderately priced dwellings on schedule, shortfalls in green space, as well as many other
violations. Adjudication of these claims by the Board in the second half of 2005 led to

. orders to -StOp wotk in CTC, followed by Board-approved or staff-recommended fines
amounting to several million dollars, an unprecedented amount in Board history, even as
more alleged violations remained to be adjudicated.

7. These events were the subject of intense public intere<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>