
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This Application was submitted by the Applicant to determine the Planning Board’s position on Section 59-C-
1.429 of the Zoning Ordinance.  This Section provides guidance on the circumstances by which existing lots 
that were originally approved using the Density Control method of development, may be resubdivided.  Staff 
holds the position that the plain reading of this section prohibits resubdivision of Density Control lots if it 
would result in a decrease in the average net lot areas of all lots within the Density Control development 
containing the lot.  The Applicant contends that resubdivision is only prohibited if it would result in a reduction 
in the average net lot areas of all lots to less than the minimum average lot area required by the zone.   

For purposes of this discussion, this Staff Report focuses on the interpretation of Section 59-C-1.429 rather 
than the analysis of the resubdivision of the Applicant’s property.   To date, this particular issue has not been 
brought to this, or any previous Planning Board for discussion.  The Staff interpretation presented herein has 
historically been accepted and has likely dissuaded potential applicants to make similar resubdivision requests.  
This Application was submitted so that the matter could be presented to the Planning Board for discussion.  As 
a Pre-Preliminary Application, the interpretation provided by the Planning Board will be a determining factor 
in the Applicant’s decision on whether to proceed with a formal Preliminary Plan application to resubdivide 
the property.   
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DISCUSSION of DENSITY CONTROL DEVELOPMENT 

The Density Control method of development was an optional development method available in the R-
200, R-150, R-90 and RMH-200 zones.  The use of the Density Control option was discontinued as of 
September 23, 1986 (59-C-1.44), with some exceptions that are not germane to this discussion.  Density 
Control was akin to a Cluster development method which remains available in current residential zones.  
The purpose of Density Control was to allow homebuyers a choice in lot size according to their needs, to 
preserve open space, tree cover, scenic vistas, and outstanding natural topography, to provide 
recreational areas and to prevent soil erosion.  This purpose was to be fulfilled by permitting variations 
in lot sizes without an increase in overall density of development within a subdivision.   

Section 59-C-1.429 of the Zoning Ordinance is the focus of the discussion in this Staff Report and reads 
as follows: 

“59-C-1.429.  Resubdivision Controlled. Resubdivision of land subdivided under this 
method is prohibited if it would result in a reduction in the average net lot areas, except 
for any land which has been reclassified to a different zone.  Record plats shall bear the 
notice “Density Control Development – Resubdivision Strictly Controlled,” and an 
indication of the zone in which the land is classified.”  

This discussion focuses on the phrase… “prohibited if it would result in a reduction of the 
average net lot areas,…”.  Density Control developments were required to meet the standard 
method zoning requirements unless modified by Section 59-C-1.43 (Density Control 
Development Standards).  This section provides for smaller lot sizes than allowed under the 
standard method, but it also requires that lots meet certain average lot size requirements.  As 
previously mentioned, there was no increase in density provided by the Density Control option 
above the standard development requirements.  In the case of R-200 Density Control for 
example, density remained at no more than 2 units per acre (assuming no MPDU bonus).  

For purposes of this discussion, this Staff Report will use the R-200, Density Control development 
standards as the example and analyze a hypothetical development to help illustrate the issues being 
presented. See Section 59-C-1.4 Density Control (Attachment A) for reference.   
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R-200 Density Control Development Standards 

59-C-1.431 Net Lot Area (Square Feet) 

 

In the hypothetical 40 acre, Density Control subdivision outlined in red on the following page, the 
assumption is that the subdivision was approved in accordance with the R-200 Density Control 
standards, and that it was properly platted. In addition, these other assumptions are made: 

1) On the 40 acre property, the Planning Board approved 60 one-family lots for a density of 1.5 units 
per acre (Below the 2.0 units per acre allowed) 

2) 10 acres were dedicated to roads leaving 30 acres available for development  

3) The smallest lot is 15,000 square feet in area and the largest lot is 100,000 square feet in area. 
(15,000 square feet is the minimum lot area allowed) 

4)  Within the 30 acres of developable area, the average area of the 60 lots is 22,000 square feet. 
(Above the 20,000 square foot minimum)  

Staff Position 

Any resubdivision of a lot(s) in this 60 lot subdivision that results in creating an additional lot(s) is 
prohibited because the addition of even one lot to the 60 lot subdivision reduces the average net lot 
area of the (now 61) lots.  Staffs’ historical reading of Section 59-C-1.431 has been that a resubdivision 
to create additional lots in an approved and platted Density Control subdivision is prohibited because it 
mathematically must decrease the average lot area.  Refer to the following calculations using the 
hypothetical subdivision provided: 

Total Area of all Lots = 30.30303 acres or 1,320,000 square feet 

Number of Lots = 60  

1,320,000 square feet / 60 = 22,000 square feet average net lot area 

  If one of the 60 lots is resubdivided into two lots: 

Total Area of all Lots = 30.30303 acres or 1,320,000 square feet 

Number of Lots = 61 

1,320,000 square feet / 61 = 21,639.344 square feet average net lot area 
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So as to not confuse the issue, this Staff Report intentionally avoids analyzing the detail of a 
resubdivision for the Applicant’s Density Control lot.  This Report focuses on the Applicant’s 
interpretation of Section 59-C-1.429 which is used as the justification for his resubdivision application. 

Applicant’s Position 

In the Statement of Justification Letter dated, June 18, 2012, (Attachment B) the Applicant argues the 
basis for their support of a resubdivision of a specific property at 7610 Carteret Road, which is a Density 
Control lot.  In general terms, the Applicant contends that lots within a Density Control development 
may be resubdivided as long as the average net lot area does not fall below the minimum average lot 
area required by the zone.  In the hypothetical R-200 subdivision presented above, the Applicant 
suggests that one of the 60 lots could be resubdivided into two lots as long as the average net lot area of 
the (now) 61 lot subdivision does not fall below 20,000 square feet.  The Applicant believes that the 
result of this hypothetical resubdivision is allowed since the average net lot area is only reduced from 
22,000 square feet to 21,639.344 square feet, which remains above the 20,000 square foot minimum 
prescribed by the Zoning Ordinance.   

The Applicant cites inconsistent terminology within successive sections of the Zoning Ordinance for the 
terms “net lot area” (59-C-1.431), “average net lot areas” (59-C-1.429), and “average net area” (Section 
59-C-1.427) and believes that Staff has incorrectly interpreted these inconsistencies and that this forms 
the basis of Staffs’ incorrect position on this issue. 

 Staff Response and Conclusion 

The terms used to describe average net lot area within the Zoning Ordinance do perhaps change from 
section to section; however, it is Staffs’ opinion that they do not confuse the issues.  Following is the 
historical Staff interpretation of Sections 59-C-1.427, 59-C-1.428, and 59-C-1.429. 

  59-C-1.427. Maintenance of Average Area 

 The average net area of all of the lots in any record plat, together with all record plats 
 previously recorded in the same subdivision, shall at no time be less that the average 
 required for the zone.  

Staff: This section required that at no time may the average net lot area for all lots 
within a density control subdivision be less than the minimum average lot area required 
by the zone. This section appears to recognize the fact that lots within the same 
subdivision may not be platted at the same time or that a subdivision may be phased 
over a number of years and that continuous monitoring of the minimum average lot 
area is required as approved lots are recorded.   

 59-C-1.428. Transfer of Excess Area 

 The planning board may approve the transfer of area from a subdivision to an adjoining 
 subdivision in the same zone if both are subdivided under this method and the combined 
 development will have an average lot area no smaller than required for the zone.  
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 Staff: This section allowed for new density control subdivisions to “connect” to existing density 
 control subdivisions as long as the combined average net area for the lots in both subdivisions 
 did not fall below the minimum average lot area required for the zone.   

 59-C-1.429. Resubdivision Controlled 

Resubdivision of land subdivided under this method is prohibited if it would result in a 
reduction in the average net lot areas, except for any land which has been reclassified to 
a different zone.  Record plats shall bear the notice “Density Control Development – 
Resubdivision Strictly Controlled,” and an indication of the zone in which the land is 
classified.  

Staff:  As opposed to the previous two sections, this section uses the term 
“Resubdivision” and therefore, only refers to changing the configuration of a lot or 
parcel shown on a record plat.  The previous two sections, discussed above, refer only to 
“Subdivisions” and they provide guidance on adding new lots to those already approved 
or platted.       

Section 59-C-1.429 prohibits increasing the number of lots by resubdividing existing lots 
by making it technically impossible to meet the requirement to maintain the average net 
lot size for the approved subdivision.  The language in this section gives backbone to the 
required plat notice, “Density Control Development – Resubdivision Strictly Controlled.” 
To quote from the Applicant’s letter… ”Mathematically, one simply cannot increase the 
number of lots in a defined area without reducing the average size of the lots.”  Staff 
agrees with this statement and it is intentionally restrictive.  Staff notes that this 
language does not preclude all resubdivisions in Density Control, for instance; two 
Density Control lots may be resubdivided by minor subdivision for a minor lot line 
adjustment, or to combine two lots into one by minor subdivision.  Neither of these two 
resubdivisions increase the number of lots, but they are technically, resubdivisions. 

STAFF RECOMMENDATION 

Staff recommends that the Planning Board endorse the Staff position on the Resubdivision of Density 
Control Lots as presented by this Staff Report.  The effect of this endorsement will result in advice to the 
Applicant that the Planning Board will oppose the resubdivision of the property located at 6710 Cataret 
Road in Bethesda, MD.  The Planning Board’s endorsement will also confirm Staffs’ long held stance that 
resubdivision in density control developments, under similar circumstances, conflict with Section 59-C-
1.429 of the Zoning Ordinance.  

 

Attachments 






























