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Item # 3
9-3-2015

DATE:

TO:

VIA:

SUPPTEMENTAT MEMORANDUM

August 28, 2015

Montgomery County Planning Board

Catherine Conlon, Supervisor
D.A.R.C. Division
(301) 49s-4s42

FROM: Stephen Smith, Senior Planne
D.A.R.C. Division
(307]. 49s-4s22

SUBJECT: Correspondence associated with Greentree Farm, plat No. 220120040 -
220L2OO6O,22OL205LO. ttem #3 on the planning Board Agenda of
September 3, 2015 (Continued from July 30, 2015 ltem #1B)

Included herein is correspondence received to date, and subsequent to the elanning
Board meeting on July 30, 2015, for the subject item.

Attornev Correspondence:
Letter from Mr. Stephen Orens of Miles & Stockbridge, p.C., dated August 7, 2015
Letter from Mr. Allan Noble or Budow and Noble, p.C., dated August t2,2)ls
Written Testimony from Mr. Orens submitted August 25, 2015
Letter from Mr. Noble (w/ attachment) dated August 27 , 2OI5

Consultant Correspondence:
Email (w/ letter) from David W. McKee of Benning & Associates, Inc

Naomi Manders (w/attachments)
Sheila O'Donnell
Frederica Wheeler Johnson
Holly Harrington
Alison Farrin
David Stang
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Citizen Correspondence via email from the following:
(w/attachments)
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301-5r 7-4828
sorens@mi lcsstockbridge.com

August 7, 2015

VIAELECTRONIC MAIL.
VIA REGULAR MAIL

The Honorable Casey Anderson, Chair
Montgomery County Planning Board
The Maryland-National Capital Park & Planning Commission
8787 Georgia Avenue
Silver Spring, MD 20910

Re: Reauest for Rebuttal - Greentree Farms Final Subdivision plats

Dear Mr. Chair:

on behalfofthe Farm owner Applicant for approval ofthe above referenced Record plats we
hereby request the right to present rebuttal argument pursuant to section 4.6 of chapter 4 ofthe
Planning Board's Rules of Procedure (the "Rules of Procedure").

Under the sequence guidelines for public hearings found in Section 4 .7.2 of tbe Rules of
Procedure. Applicant's counsel would typically present the Applicant's position before the
opposition's oral argument. However, in this instance the Applicant is entitled to the opportunity
to respond to opposition's argument disputing the Planning Departmenr's recommendations of
approval. we submit that the denial of the opportunity to rebut the opposition's argument would
have significant and adverse procedural due process implications.

Accordingly, we request permission to adopt the Stalfs presentation and report as the
Applicant's "case in chief'and reserve all ofthe time allotted to the Applicant for rebuttal.

We appreciate your consideration of this request.

Si4cerely. 1.,t,, L. ,.).
1Wlu.t/c,""ta/r-r.-
Stephen J. drens t

cc: Gwen Wright, Planning Director
Rose Krasnow, Deputy Planning Director
Carol S. Rubin, Esq., Principle Counsel
Allan Noble, Esquire
Farm Owner Applicant
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August 12,2015

VIA E.MAIL AND REGULAR MAIL
Casey Anderson, Chair
Montgomery County Planning Board
8787 Georgia Avenue
Silver Spring, Maryland 20910
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Re: Greentree Farm formerly known as Barnesville Oak Farm Plat and Public
Use Trail Easement
Preliminary Plan No. 120090110
Public Hearing - September 3, 2015

Dear Chair Anderson:

I have a copy of Mr. Orens' letter of August 7, 2015 on behalf of the applicant
requesting rebuttal argument at the forthcoming Public Hearing currently scheduled for
September 3, 2015. On behalf of EPIC, we object to the Applicant's procedural approach
in this case. In essence, the applicant seeks to have the opposition put on its'case first
and then put on their case. Such a procedure is wrong and does not make any sense.

It is the Applicant that has the burden of demonstrating that the Plat and the so-
called Declaration of Covenants is in compliance with the Planning Board's Resolution No.
10-129 of September 28,2010.lt is clear that the Plat and Declaration do not comply.
Therefore, it is the burden of the Applicant to demonstrate why it believes it complies. This,
they should do in their initial presentation. Forthese reasons we urge you to adhere to the
Commission's Standard of Procedures in this matter and have the Applicant put on its'
case first.

Voftruly yours,

/ Allan A. Noble



AAN/clg
cc: Sbven J. Orcns, Esq., Attomey br Applicant (via email only)

G\rcn Wfight, Direc*or, M-NCPPC (via email only)
Carol S. Rubin, Associate General Counsel, M-NCPPC (vie email only)
Stephen J. Smith, Senior Planner (via email only)



BEFORE
THE MONTG,OMERY COLINTY PLANNING BOARD

OF
THE MARYLAND-NATIONAL CAPITAL PARK AND PLAI{NING COMMISSION

IN THE MATTEROF:
The Application of Balsamah Corporation, N, V.
For Approval of Subdivision Record Plat
Applications 220120040, 220120060 and
220120510 Greentree Farm Subdivision

***************************************** *************tr*********************
Balsamah Corporation, N.V., the Farm Owner Applicant (hereafter the "Farm Owner', or
"Applicant") for approval of the above referenced Record Plat Applications hereby submits the
following in support ofthe Planning Department's recommendation of approval of the aforesaid
final, record subdivision plats for Greentree Farm (the "Greentree Record Plats").

Requested Action:
Approve the Greentree Record Plats as submitted and as recommended for approval by the
Planning Departrnent's professional staff.

Background:
The Applications for Final Plat approval were filed on August 1, 201 1 following the Circuit
Court's dismissal of a cross-appeal filed by Montgomery Countryside Alliance and others
challenging the approval of the Preliminary Plan. The scheduling of the Planning Board,s
consideration of the Greentree Record Plats was unreasonably delayed for a number of reasons,
including, on information and belief, interference by EPIC's president and treasurer who was
then, and continues to be, an ernployee of the Maryland-National Capital Park and Planning
Commission (the "Commission") in the Department of Parks. This employee is the Parks
Department's "Trails Coordinator." This same Commission employee was then, and continues to
be, affiliated with the Montgomery Countryside Alliance, the organization that unsuccessfully
challenged the Planning Board's approval of the Preliminary Plan. The unwarranted delay is
unconscionable and has caused the Farm Owner significant economic hardship.

When the public hearing is convened on September 3, 2015, the Greentree Record Plats will
have been pending Planning Board action for four years, one month and two days or 1,492 days
(1,857 days since Preliminary Plan approval).

On July 17, 2015 the Planning Department's professional staff recommended that the Planning
Board approve the Greentree Record Plats. Planning Board action was initially scheduled on the
Board's consent agenda for July 30, 2015. Over the Farm Owner Applicant's continuing
objection, the Planning Board severed the Greentree Record Plats from its consant agenda, the
usual process, and scheduled a public hearing for Septernber 3,2015. Without waiving its
objections to that public hearing, the Applicant submits the following in support of Planning
Board approval ofthe Greentree Record Plats.



Planning Board chair Anderson, by letter dated August 10,2015, established the "parameters"
for the September 3 public hearing as follows:

"the parameters ofthat hearing will be limited to the issues asserted as the reason for
the requested hearing; that the plats do not comply with Condition No. 3 of the
Preliminary Plan. That condition provides for a public use Trail Easement to be
created on the Property as shown on the preliminary plan. The Subdivision
Regulations are very specific about the requirements for approval of a record plat.
Other than the technical requirements as set forth in $50-36, of which there are no
specific objections, $50-37(b) provides that the plat must comply with the
preliminary plan as approved by the Board; except, that the Board may allow for
minor modifications in the plan which, in its opinion, do not alter the intent of rts
previous approval."

Ouestion oresented:
Do the Greentree Record Plats comply with condition Number 3 of the *Approval Resolution"l
requiring a Public Use Trail Easement to be created ,.as shown on the prelim ,,?

Ouestion Answered:
Yes, for the reasons hereinafter set forth.

Condition Number 3:
A Public Use Trail Easement ("PUTE") must be created on the Property as shoyvn on the
preliminary plan. The PUTE will name Equestrian Partners in Conservation (',EPIC"), a
501c3 non-profit corporation, its successors or assigns, or another suitable entity
identified by MNCPPC staff, as the Grantee and must include, at a minimum: (i) the
conditions and restrictions governing uses that are within the definition of "Recreational
Purpose" as defined in the MD Ann. Code, Natural Resources Article, $5-tt0l; (ii) the
right of Grantee to construct, maintain and repair the trail, with no obligation by either
Grantee or the Grantor to do so; and (iii) ights of enforcement by both the Grantor and
the Grantee, with no obligation on either to do so. Ihe PUTE must be approved by the
Commission's Office of the General Counsel which approval may not be delayed beyond
120 days following adoption of the MCPB Resolution of approval of the Preliminary plan
but no less than 90 days after submission of a reasonable draft for review. Prior to
recordation of the initial plat, the applicant must record the PUTE in the land records and
the plat must include a reference to the Liber and Folio of the recorded PUTE. Shoutd the
designated Grantee as specified herein decline to accept the PUTE, the record plat may be
recorded without the reference,

Chronoloeical Backpround:
The Planning Board approved Preliminary Plan 120090110 on July 22,2010. Shortly thereafter,
on August 2, 2010 at email sent from the official e-mail address of the Parks Deparhnent's

I Planning Board Resolution No. MCPB 1 0- 129, (the "Approval Resolution") approved
Preliminary Plan No. 120090110 subject to 15 conditions.



Trails Coordinator was received by the Applicant's representative. The following is an excerpt
from that e-mail:

"we also want to recommend some modifications: 1. Addition of a loop (see bright
green on pic on south portion), 2. Re-route of trail along peach Tree, instead of
riding south west along Peach Tree and northwest at edge of cluster (in blue) we
propose (see bright green) north east along Peach Tree then on edge of crop field
along tree line, south west toward existing 2 sister driveway and continuing
southwest to easement. 3. If this trail is to be used by general public it requires a trail
head."

what at first glance appeared to be after the fact (i.e. after planning Board approval) parks
Department comments were in fact not the Parks Department's official position, but were
objections to the approved trail location and physical characteristics from the president and
treasurer of EPIC (who was also a member of the opposition organization, the Montgomery
Countryside Alliance that subsequently sought judicial review of the Preliminary Plan approvil
in a cross-appeal to the circuit court). This commission employee appears to have been
improperly acting in the dual role ofTrails Coordinator and EpIC's advocate.

Following the Circuit Court's rejection of the Montgomery Countryside Alliance cross-appeal on
March 22,201 I the Applicant prepared and submitted a Public Use Trail Easement ("pUTE") to
the Commission's Associate General Counsel then assigned to the Parks Departrnent, namrng
EPIC as the grantee. The following chronology of actions and inactions that followed is
instructive:

May 76,2071

Jtne 7 ,2011

June 22,2011

June 28, 2011

Ilune29,2011

July 5, 2011

July 6, 2011

Draft PUTE provided to M-NCPPC naming Equestrian Partners in
Conservation/EPIC as assigrr.ee grantee

Inquiry as to the status of the review of the PUTE emailed to
Associate General Counsel Derrick Rogers.

Second inquiry sent requesting the status of Mr. Rogers' review of
the PUTE.

Associate General Counsel Rogers' conrments received and a revised
PUTE submitted comporting with the requested revisions.

Mr. Rogers responded that he was not authorized to sign the PUTE on
behalf of the General Counsel's Ofhce and that he was leaving for JAG
training, but would copy Sean Dixon on the correspondence and that Mr.
Dixon would handle the Parks legal matters.

Email inquiry sent to Associate General Counsel Dixon.

Mr. Dixon responded asking to be sent a copy of the PUTE since he was
not certain whether his client has reviewed it.



July 22,2011 Miles & Stockbridge letter to Associate General Counsel Dixon
regarding activities of Mr. David Tobin, a Parks Department
employee who had requested permission to bring horseback riders on to
Property on behalf of EPIC.

Record Plat application No.220120060, et seq. submitted to the planning
Departrnent.

The Farm Owner Applicant's attomeys met with Associate General
Counsel Sean Dixon, William Gries representing the Parks Deparfinent
and Associate General Counsel Carol Rubin to again discuss the
previously submitted draft PUTE.

August 1, 201I

August 22, 201 1

August 29, 201 1 In response to comments made at the August 22nd meeting, a revised draft
PUTE was forwarded to the Associate General Counsel assipned to the
Parks Department.

october 11,2011 Applicant's counsel finally received a response to the revised purE
submitted to Associate General Counsel Sean Dixon, the Associate
General Counsel assigned to the Parks Department.

october 17,2011 Applicant's counsel responded to the cornments received from Mr. Dixon
on October 1l,2oll.

Novernber 16,20ll Mr. Dixon responded:
"My client wants to explore having a party named as an assignee at the
signing of the easement. Apparently there are multiple groups working on
this internally and I have only been working with one. I will work on that
piece so this stops dragging on. We still owe you a response to your
comments. Since some of your responses touches on the planning
component I will consult with them. Once I can get a point guard to work
with I think things will go smoother."

From December 2011 through Juruary 2012 Applicant's counsel continued to try to
communicate with the Associate General Counsel assigned to the Parks Department seeking
information regarding the status of the Parks Deparhnent review. Having received no response,
Applicant's counsel informed M-NCPPC General Counsel Adrian Gardner, Esquire that the "120
day" time limit for review and approval established by the Planning Board in Condition Number
3 had expired and that further delay of approval of the record plats was an unwarranted financial
hardship on the Farm Owner Applicant.

At some point between March 9, 2012 and July 9, 2012 the Commission's Office of the General
Counsel acknowledged its approval of the revised PUTE naming EPIC as the grantee and
forwarded the PUTE to EPIC.



on July 9., 2012 EPrc's attomey, Allan Noble, Esquire wrote to then plaruring Board chair
Frangoise.Carrier objecting to the terms ofthe PUTE and to the Planning Board,Japproved trail
location, thereby rejecting the pUTE approved by the office of the Geneial counsei.'Mr. Noble
informed Chair Carrier that:

"I lave been asked by Equestrian partners in conservation ('EpIc) to act on EpIC's
behalf to finalize a public use trail easement ("purE") on the Bamesville oak Farm
subdivision. .. ".

"we believe some of the language contained in the proposed easement ls
unreasonable and needs to be revised. Moreover, some of thi route proposed is
unworkable and will not make a proper equestrian trail. I have carefullv stuiied the
proposed route and believe that it would be in the best interests of both tire develooer
and EPIC to make certain modifications.,'

Rejection of the terms of the PUTE by EpIC notwithstanding, the Farm owner Applicant
continued to work with the Plaruring Board's principal counsel, Carol Rubin, Esquire and during
2013 and 2014 in spite of the fact that in April 2013 a potential purchaser of the subdivision lots
backed out because the Farm Owner was unable to produce a recorded plat or warrant that there
were no potential impediments to record.

Throughout 2013 and into 2014, the Parks Department continued to thwart the efforts of the
Plarming Departrnent to bring closure to the process and delayed the plat approval process
contending that the Parks Department, not the Planning Department had the sole authority to
approve the terms of the PUTE. Per the express terms of Condition 3, the Parks Department was
not authorized to reject the PUTE approved by the Planning Departrnent's assigned iounsel from
the Office of the General Counsel.

On January 10,2014 the Farm Owner's attomey reluctantly wrote to Planning Director Gwen
Wright detailing the activities of the Parks Department's Trails Coordinatoi asking that she
penonally intervene and requesting:

"the assistance of the Director's office in the hope that we can avoid litigation
because, despite our efforts over an extended period of time, the pending record plat
applications (filed on August 11, 2011) have not yet been scheduled for plaruring
Board action. The reasonable draft PUTE submitted in 2011 vested our clients'right
to record the final plats, and as previously stated, the pUTE was rejected by EpIC.
Therefore, pursuant to the express goveming language in Condition No. 3 we
respectfully request, that the Planning Department be directed to process the pending
final plat applications upon our submission of revised plats deleting the reference to
a PUTE Liber and folio. we further request that the pending final plat applications
be scheduled for Planning Board action with all deliberate speed."

on January 23,2014, the Farm owner's attomey wrote to principal counsel carol Rubin,
Esquire confirming the Planning Director's determination that the "special Note" affixed to the
pending final plats complied with condition Number 3 of MCpB Resolution Number 10-129,
approving Preliminary Plan No. 1 200901 I 0-Barnesville Oak Subdivision.



on March 6, 2014 the Plaruring Board's principal counsel sent an e-mail to EpIC's attomey,
Allan Noble, Esquire informing him that the office of the General counsel had:

"reached a conclusion on terms ofan Easement that we find to be reasonable in light
ofboth the property owner's concems related to access by the general public onto its
property for equestrian activities, and the interests of the general public to be able to
use and enjoy the easement for such purpose.,' (Emphasis added.j

Ms. Rubin went on to inform Mr. Noble that:
"As indicated, the relevant condition is very clear in that the Easement is to be
approved by the office of General counsel naming EpIC as the grantee. If EpIc
declines to accept the Easement, the commission may find 

-another 
similar

organization who will accept the Easement. However, in light of the extraordini*y
time that this has taken, the planning Director agreed that if EpIC declines to accept
the Easement as we are presenting to you, we w l put forth a note on the plat (alio
attached) as opposed to going through this same exercise with another organization
in order to allow the property owner to move forward in a timelv mannJr with its
development plans as approved."

Ms. Rubin, gratuitously, in our opinion, gave EpIC yet another opportunity to accept the
easement that the office of the General counsel approved by directing Mr. Noble to

"please provide me with EPIC's decision in writing by close of business on March
2l' 2014. otherwise, I will deem the Easement to be rejected by EpIC and move
forward with the plat note."

EPIC again "decline[d] to accept the pUTE" and the planning Director and rhe Board,s
Principal Counsel informed Staff and Applicant's counsel that Condition Nurnber 3 was satisfied
and that the Applicant may submit the revised record plats.

Mr. Noble responded by initiating a campaign of ex parte communications directed to then Chair
Frangoise Carrier. Mr. Noble's first ex parte letter was dated March 19, 2014 and it included
detailed substantive objections to the approved Easement, rejecting the purE approved by the
commission's oflice of the General counsel. By Mr. Noble's letter, EpIC again declined to
accept the PUTE approved by the office of the General counsel. EpIC's rejection appears to
have been based on the mistaken and legally eroneous conclusion that the Planning Board had
conveyed to EPIC a property interest in the Farm owner's property and gave EpIC the right to
dictate the terms of the PUTE, contrary to the express terms of condition Number 3.

Mr. Noble failed to provide a copy of his March 19fr letter to the Farm owner's counsel.
Subsequently, on March 25, 2014 Mr. Noble again wrote an ex parte letter to then chair
Frangoise Carrier that was not intended to be seen by the Farm Ownet's counsel who is not listed
as receiving a copy. Mr. Noble did, however, list the parks Department's Trails coordinator
who is also EPIC's president and treasuer as receiving a copy ofhis letter to then Chair Carrier.
That letter was received by the chair's office on March 26, 2014. Tlne chair's office provided
copies of Mr. Noble's letter to Applicant's counsel via electronic mail.



Then Chair Carrier responded to Mr. Noble by letter on March 27,2014. By responding on
March 27"'the Chair acted unilaterally to take an action intended to be taken in open session in
violation of the State open Meetings Act and by so doing effectively denied Applicant's counsel
the right guaranteed by the State Administrative Procedures Act to rebut the allegations upon
which the Chair relied to inform Mr. Noble that:

"I have read your submissions and discussed the matter with our chief land use
counsel, Carol Rubin. In order to address your concems in the appropriate setting, I
intend to propose additional language for the note to be added to the plat that I
believe will address yow desire for a simple, enforceable easement without
compromising the interests of the property owner. I have asked Ms. Rubin to notifr
you when this matter is due to come before the Planning Board. As in all regulatory
matters before the Board, you are welcome to address us at that time."

Maryland's Administrative Procedure Act (the "APA') is applicable to the Commission and the
APA prohibits ex parte communications. Under Section 10-219 of Title l0 of the State
Government Article of the Maryland Annotated Code:

"a presiding officer may not cornmunicate ex parte directly or indirectly regarding
the merits of any issue in the case, while the case is pending, with: (i) any party to
the case or the party's representative or attomey."

Mr, Noble's letters, with numerous attachments, were replete with assertions about "the merits of
the issues" before the Board.

Under Section 10-219(d) of the Maryland APA the Applicant had the right to rebut the ex parte
communication by requesting "the opportunity to rebut within 10 days after notice of the
communication." Under Section 10-219(c) of the Maryland APA the former Chair was an
"individual who is involved in the decision making process and who is personally aware of an ex
parte coamrntrnication" and as such should have notified Applicant's counsel of the ex parte
communication higgering the right to request the opportunity to rebut the allegations made ex
parte. W ebelieve this was an unintended, inadvertent omission.

Despite Mr. Noble's failed effort to recall the March 25,2015 email by which his letter was
transmitted to the chair's office, Applicant's counsel received an unintended copy of Mr. Noble's
letter at 5:37 pm on March 25, 2014, and a copy of the then Chair Carrier's response to Mr.
Noble was received less than 48 hours later on March 27'n. This exchange deprived Applicant's
counsel of the opportunity to rebut the ex parte communication prior to then Chair Carrier's
consideration of matters therein set forth and her written response to Mr. Noble.

Notwithstanding that the lack of notice was probably inadvertent, nonetheless lack of notice to
the Applicant precluded an effective opportunity for Applicant's counsel to rebut the assertions
upon which the then Chair relied when stating her intent to hold a hearing. We expressly do not
waive our continuing objection to having been denied an effective opportunity to rebut the
communication that gave rise to the hearing that the Board has determined to conduct, over the
Applicant's continuing objection.



The revised Greentree Farm Plats, the fuial record plats, were re-submitted to the Department of
Permitting Services for its review on December 8, 2014. The complex, multi-agency review and
sign-off procedure applicable to record plat applications is time consuming at best and
burdensome at worst. Informal and formal reviews by the Department of Permitting Services

C'DPS) required time consuming multiple revisions to the Greentree Farm Plat drawings.

Re-submission to the Commission's Planning Departrnent was delayed for a significant amount
of time by DPS because of a misnomer in a deed document that incorrectly identified the
Applicant, the then purchaser of the Subject Property, as "Malsama" instead of "Balsamah." As a
consequence, the Department of Permitting Services required the Applicant to secure a second
opinion of title from the title company that conducted the original purchase settlement
notwithstanding having been provided with a report of the tittle examination previously prepared
by the Chicago Title Insurance Company that confirmed that title was vested in Balsamah.

DPS also required the Applicant to conduct unnecessary research into ancient deeds and public
records to see if any historical document from the 19'n cenftry mentioned the width of the 1877
approved right of way width of Peach Tree Road. At issue was whether a four foot (4') wide
public improvement easement along Peach Tree Road was an "overlapping easernent."

The multiple plat revisions required by DPS were time consuming and the surveyor had to
correct minor, insigrificant, items identified by DPS before DPS would sign off on the plats. The
Applicant's surveyor completed the last DPS required revision and the Greentree Farm Plats
were hand delivered to the Commission's Planning Department for final review on July 1, 2015.

Statutorv Basis for Approval
Section 50-37 of Chapter 50 of the Montgomery County Code 2004, as amended, (the
"Subdivision Regulations") govem the procedure and findings required for approval of final
(record) subdivision plats intended to vest an approved Preliminary Plan of Subdivision.

According to subsection (a) of Section 50-37 ofthe Subdivision Regulations
"The subdivider or his agent shall file the subdivision final (record) plat and all
required supporting data, as specified herein, with the Board, together with
application for its approval."

Also pursuant to subsection (a)(2) ofSection 50-37 of the Subdivision Regulations
"The plat shall be deemed filed with the Board when it is filed with the staff of the
Board; provided, that the staff shall have the authority to reject the plat within five
(5) days of its receipt if it finds that it does not conform to the approved preliminary
plan, except for minor modifications, or with this Chapter and the specifications and
procedures adopted pursuant thereto, and further provided that his rejection is in
writing and specifies the respects in which the plat is deficient."



The final (record) plats for Greentree Farm and all supporting documents were duly resubmitted
and accepted as filed on July 1,2015 in accordance with Section 50-37 of the Subdir.ision
Regulations.2

The Subdivision Regulations establish the single finding required of the planning Board when
afproYng a final (record) plat. Section 50-37(b) of the Subdivision Regulations iequires that a
plat submitted for Board approval "comply with (the) approved preliminary plan" unless a site
plan is also required. No site plan was required for the Greentree Farm iubdivision. The
Commission's Planning Department, following extensive reviews determined that the Green
Tree Farm Plats complied with the approved preliminary plan for Greentree Farm (then known
as Bamesville Oak and recommend to the Planning Board that the Board approve the plats for
recordation.

Procedural Requirements for Plat Aoproval.
Section 50-37(c) ofthe Subdivision Regulations mandates tiat the Board act to:

"approve or disapprove a final (record) plat within thirty (30) days after submission
thereof or after resubmission; otherwise, such plat shall be deemed approved and on
demand a certificate to that effect and the original record plat signed in form for
recording shall be issued by the Board; provided, that the applicant may waive this
requironent and consent to an extension ofsuch period.,,

The administrative record does not contain any express waiver of the thirty day time limit and no
such waiver was ever intended. In the event the Board fails to approve the Greentree Farm Plats,
and as required by Maryland Appellate decisions that limit judicial review to matters raised
before the administrative agency, the Applicant expressly reserves the right to seek judicial
enforcement of the time limit restriction in Section 50-37(c) of the Subdivision Rezulations.

Compliance with the Aporoved Preliminary Plan.
Preliminary Plan 120090110 was approved by the Planning Board on l:uiry 22,2010 and the
Board's Approval Resolution, MCPB 10-129, was mailed to all parties of record on September
28' 2010. The Board's approval was subject to 15 conditions, 14 of which have never been
challenged and all 15 conditions have been addressed to the Planning Department's satisfaction.

Condition Number 3.
The sole challenge to compliance with Condition Number 3 has been raised by the organization
previously identified herein as "EPIC," also known as "Equestrian Partners In Conservation"
whose president and treasurer is also the Trails Coordinator for the Commission's Department of
Parks.

Standine.
As a matter of law, EPIC cannot establish that it, as an organization, would be aggrieved by the
Board's approval of the Greentree Record Plats. Accordingly, EpIc had no standing to request
that the Planning Board conduct a public hearing before approving the Greentree Record Plats,
recommended for approval by the Board's professional staff.

)- ln the event ofan appeal, Applicant expressly reserves the right to argue in court that the failue to comply with the time
requirements with respelt to the final plats submitted on August I , 20 I I unreasonably delayed Applicant for over four yean-



EPIC's apparent attempts to influence the decision of the former chair to agrce ex parte to a
public hearing and EPIC's continuing efforts to secure a public hearing appear to be nothing
more than a thinly disguised strategy to manufacture "standing to appeal" plat approval to the
circuit court, thereby continuing EPIC's strategy of subjecting the Farm owner to financial
torture and disrupting the plat approval process. (See Section 23-401 of the Land Use Article of
the Maryland Code.)

EPIC has no legal or equitable interest in the Greentree Farm property and no special interest in
the subdivision different from that ofthe general population. EPIC does not own any adjacent or
nearby property. EPIC has no special interest that would be adversely affected by approval of
the subdivision plats. EPIC has no greater interest than any other organization or member of the
general public would have and has no greater standing to seek a public hearing then would any
other organization desiring to appear before the Planning Board. EPIC is not an "interested
party" within the meaning and intent of the provision in Section 50-37(d) of the Subdivision
Regulations that states that "all interested parties shall be entitled to appear at any such hearing."

Furthermore, and EPIC's contentions to the contrary notwithstanding, the planning Board,s
authority to require an easement and determine its use and location, does not authorize the Board
to grant or convey a property interest (easernent) in Applicant's property to a third, private party
such as EPIC or require as a condition of project approval that the Applicant grant Eplc an
easement. (See Subdivision Regulations 50-30(cX3).)

Accordingly, for all of the reasons and facts stated above the Farm owner Applicant objects to
the participation of EPIC at the scheduled public hearing.3

Compliance with the Express Elements of Condition Number 3.
Condition Number 3 of the Planning Board's approval resolution contains the following express
elernents that require compliance. The following paragraphs identify each requirement and
establish the factual basis for a finding of compliance.

! A Public Use Trail Easement ("PUTE) must be created on the Property as shown on tie
preliminary plan.

A Public Use Trail Easement was created on the Property precisely as shown on the
Preliminary Plan as- a "20' Public Use Equestrian Easement." (See the..Special Notes" on
the Greentree Farm Record Plats, the recorded Declaration of Covenant and the
Equestrian Trail Plan Exhibit A. a

' ln addition to the apparent conflicts ofEPIC's president and treasurer who is also the Commission's Trails cooldinator, EPIC'S
Chairman has repeatedly made offers to purchase Applicant's prop€rty.

a The 840 acre property subject to the approved Prelimitrary Platr irclud€s two operating fqrms tbat are "unplatted fsrm
remairders," h &ddltlotr to the twen8 four plrtted subdivision lots. Tbc equeEtrhn trall traverses both the unplatted
farm remairderr ar well as the subdlvlded portioN ofthe Property co[tsiritrg tbe 24 lots depicied otr the Greetrtre€ Frrm
Pfats. The D€clsratiotr of Covenrtrt ard Equestrlatr Trail Plan (Erhibit A) lrss recorded itr Liber 49221 8t folio 445, ea
seq. amoDg thc Montgomery Coutrty Lrnd Records.
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! The PUTE will name Equestrian partners in conservation ("EPIC"), a 501c3 non-profit
corporation, its successors or assigns, or another suitable entity identified by MNCppc staff, as
the Grantee.

EPIC was identified as the Grantee in the purE submitted to and approved by the office
ofthe General Counsel on June 28,201 and again as revised in March 2012,

I [The PUTE] must include, at a minimum:
(i) the conditions and restrictions goveming uses that are within the definition of

"Recreational Purpose" as defined in the MD Ann. code, Natural Resources Article, $5-1 101;

Each of the required conditions and restrictions governing the approved equestrian use are
included in the recorded Declaration of covenant approved ny ile omce of the General
counsel and are expressly referenced in the ,,special Note" on the Greentree Farm plats,
The approved equestrian use is a recreational use that is clearly contemplated by the
definition of "Recreational Purpose" in the Natural Resources Article of ihe Marvland
Code.

(ii) the right of Grantee to construct, maintain and repair the trail, with no obligation by
either Grantee or the Grantor to do so;

The right to construct, maintain and repair the trail, with no obligation to do so was
included in both approved, but rejected PUTEs that named Eprc as the Grantee and the
property owner has the legal right to construct, maintain and repair its own property
including the trail, but no obligation to do so. see Maryland Nafural Resources Article.
Section 5-1101, el seq.

(iii) rights of enforcement by both the Grantor and the Grantee, with no obligation on
either to do so.

The right of enforcement was included in both approved PUTEs that named EpIC as the
Grantee and in the recorded Declaration of covenant approved by the office of the
General Counsel,

f The PUTE must be approved by the Commission's Office of the General Counsel which
approval may not be delayed beyond 120 days following adoption of the MCPB Resolution of
approval of the Preliminary Plan but no less than 90 days after submission ofa reasonable draft
for review.

At least two drafts that the office of the General counsel determined to be ..reasonable"
naming EPIC as the grantee were submitted, re-submitted with requested revisions and
ultimately approved by the Office of the General Counsel.

The Office of the General Counsel did not, however, comply with the 120 day time limit on
approval of any of the ultimately approved versions of the PUTE. The Farm Owner

ll



Applicant continues to contend that the Applicant had no obligation to submit anything
after the expiration of the first 120 days following the initial submission of a PUTE to the
office of the General counsel. The Applicant's subsequent cooperation with the office of
the General Counsel was without prejudice to its position that no further submissions were
required by Condition Number 3.

! Prior to recordation of the initial plat, the applicant must record the PUTE in the land
records and the plat must include a reference to the Liber and Folio ofthe recorded pUTE.

The Declaration of covenant approved by the office ofthe General counsel was recorded
by the Applicant in the Land Records of Montgomery County on September 26, 20lS in
Liber 49221 at folio 445.- etseq.

Condition Number 3 expressly and unequivocally provides that: "Should the designated Grantee
as specified herein decline to accept the PUTE, the record plat may be recorded without the
reference. "

The designated grantee to which this language refers is EPIC. EPIC declined to accept the
PUTE approved by the Commission's Office of the General Counsel on at Ieast two
occasions. On July 91 2012 EPIC declined to accept the approved PUTE and also rejected
the Planning Board approved trail location. Indeed, EPIC deemed the Board approved
trail to be "unworkable" and proposed to re-route the Board approved trail in a manner
that would be inconsistent with the AROS Master Plan and would be contrary to other
policies and guidelines applicable to the Agricultural Zone. EPIC's proposed parking lot in
the midst of high quality farmland is particularly outrageous.

Condition 3 Requires an Equestrian Easement for Equestrian Use Only

Condition 3 requires creation ofa trail easement "as shown on the preliminary plan." The trail
shown on the approved Preliminary Plan specifies the sole approved use of the easement as
equestrian, labeling it: a "20' Public Use Equestrian Easement." (Emphasis added). See
Enlargement of Approved Preliminary Trail, attached as Exhibit [A]. This is exactly what was
required and exactly what was created.

Accordingly, the Special Plat Note and the Declaration of Covenant, which were approved by the
Planning Director and OGC, expressly stated the equestrian easement is "solelv for recreational
horseback ridins." (Emphasis added).

Likewise, documentary evidence in the record of this matter explicitly acknowledges that this
easement is intended for equestrian use. See, for example:

Chair Carrier letter to
Easement on Plat")
Carol Rubin email to
equestrian activitl')

Allan Noble dated March 27 , 2014 ("Equestrian

Allan Noble dated March 6. 2014 (easement "for
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Allan Noble letter to Chair Anderson dated November 10, 2014 (',pending
before the Board is the matter of the adoption of an equestrian easement to
implement the Board's Resolution 10-129. . .")
Parks Department memo dated lanuary 26,2009 (trail would be part of the
County's "equestrian trails systern")

EPIC's contention that the limitation of trail use to horseback riding "thwarts the concept ofa
unified trail system in Montgomery Countl'is factually incorrect, in conflict with Condiiion 3,
and inconsistent with adopted Commission policies and prior Commission actions on equestrian
trails. See Benning and Associates letter dated August 25, 2015 (submitted separately).

The approved Preliminary Plan implements the Countywide Park Trails Plan. The Countywide
Park Trails Plan established instructive criteria to determine the suitability of a specific natural
surface trail for a "focused" use." According to the criteria established in the 2004 Plan Update,
bicycle use of an equestrian trail "should not be allowed where it would cause any of the
following measurable effects" including by way ofrelevant example:

e. Danger to the safety of equestrians, bicyclists or other trail users
because of a horses gait, bicyclets speed, steep grades, steep terrain, sharp
curves, slippery or unstable trail surfaces or limited visibilify.

f. Significant displacement of other natural surface trail users, If
signi{icant user conflicts arise, the issue of how best to accommodate different
trail user groups will have to be explored. (Countywide Park Trails Plan at page
76) (Emphasis added.)

Neither the Bikeways Functional Master Plan nor the Countywide Park Trails Plan envisions
bikeways intruding inappropriately on natural surface equestrian trails. Bikeways are typically
intended to be equestrian trail connectors and while th€re may be specific trails that can safely
and responsibly accommodate both bikes and horses, that combination of use is by no means
required in every instance.

The Trails Plan recognizes that safety and responsibility may require limitations on the use of
trails by distinguishing between trails that are "open to hikers and equestrians" and trails that are
open to "hikers and cyclists." (Trails Plan page 75.)

EPIC's current position that multi-use is required is inconsistent with what it has previously and
consistently advocated that being the establishment of an Equestrian trail for horseback riding
was required. (See, by way of example, correspondence from EPIC's attomey dated July 9,2012
and November 10,2014.)

We note, finally, as to this issue that the report and recommendation to the Planning Board by
the Board's professional Staff also acknowledged that the trail shown on the now approved
Preliminary Plan would be limited to equestrian use. (See Staff Report dated July 2, 7010 page
10.)
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Condition Number 3 includes the following provision:
"A Public Use Trail Easement (.PUTE") must be created ... and must include, at a
minimum:(i) the conditions and restrictions governing uses that are rvithin the
definition of "Recreational Purpose,' as defined in the MD Ann. Code, Natural
Resources Article, g5- 1 I 01" (Emphasis added.)

EPIC contends that the restriction ofuses, limiting the trail to "equestrian uses" violates Section
5-1101(D of the Natural Resources Article of the Maryland code (the 'Natural Resources
Article") because "Hikers and bikers are prohibited fiom using the trail." Section 5-1101(f) of
the Natural Resources Article defines "Recreational purpose" one of the defined terms used in
subtitle 11 of the Natural Resources Article. The term "Recreational purpose" is defined in
Section 5-1 101(f; to mean "any recreational pursuit." (Emphasis added.)

The definition of "Recreational purpose" in the Natural Resources Article was amended several
years ago to replace a previous list of recreational uses with the more general definition of
"Recreational purpose" - "any recreational pursuit. Read in the context of the Natural Resources
Article definition of "recreational purpose," the only possible interpretation of the wording in
Condition Number 3 is that the recreational use of the trail must be a use that falls within the
common meaning of"any recreational purpose."

EPIC apparently seeks to have the Plaruring Board improperly amend the use approved by the
Board per the Preliminary Plan and redefine the phrase "any recreational pursuit" and substitute
the word "every" for "any" in the definition. Had the General Assembly intended that all
recreational uses must be allowed on every parcel of private property to which the general public
is given access, tlle General Assembly would have said so but it did not say so. The planning
Board must presume that the General Assernbly "said what it meant and that it meant what it
said." The clear intent of the current wording in section 5-1101(0 of the Natural Resources
Article is to allow for a range of permissible recreational activities, not to require that an owner
of private property must allow every conceivable use that has a
recreational purpose" in order to qualify for the immunity granted by the Natural Resources
Article.

Obviously, public safety would be at substantial risk if all uses were allowed and, e.g., hunters,
campers, bicycles, dog walkers and horseback riders were all on this 20, frail. (See the
hypothetical illustration attached as Exhibit "B".)

Furthermore, agriculture use cannot be subject to restriction on the grounds that it interferes with
other uses

"Agriculture is the prefened use in the AR zone. A1l agricultural operations are
permitted at any time, including the operation of farm machinery. An agricultural use
cannot be restricted on the grounds that it interferes with other uses permitted in the
zone." (2074 Montgomery County Zoning Ordinance, Section 59-4.2.1A.2.)
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The end result of allowing every conceivable recreational use on the equestrian trail would
interfere with preferred agricultural use of the property and subject this AR zoned property to
prohibited restrictions.

EPIC also seems to object to the posting of signs on the trail, however, Maryland law authorizes
farmers to post signs on their property. (See Maryland Code, Natural Resources Article Section
5- I 107 "Notice by Landowner of Private Land.")

Conclusion.
It was never the Board's intent to bestow upon EPIC the unequivocal right to be the grantee ofan
easement. In fact, Condition Number 3 contemplated that EPIC might not accept an easement
that the Commission's Office of the General Counsel approved by expressly providing in
Condition Number 3 that, in such event, the Greentree Farm Plats may be recorded without
identifying a Liber/folio reference to an Easement naming EPIC as the grantee.

The Board's professional staff has recommended approval of the Plats as submitted and the
Board's Office of the General Counsel approved the Special Plat Note and Declaration of
Covenant in which the equestrian trail is exclusively and solely for recreational horseback riding,
as identified on the Board approved Preliminary Plan that expressly identified the trail as an

"Equestrian Easement."

Upon approval and recordation of the Greentree Farm Plats this equestrian trail that the Farm
Owner is making available will be accessible for use by the general public. The economlc
viability of Greentree Farm, the largest agriculture operations in the County upon which the
success of the County agriculture industry depends is at risk if the Plats are not approved as

recommended by the Board's professional staff.
"The following record plats are recommended for APPROVAL, subject to the
appropriate conditions of approval of the preliminary plan and site plan, if
applicable, and conditioned on conformance with all requirements of Chapter 50 of
the Montgomery County Code. .." "any minor modifications reflected on the plats do

not alter the intent of the Board's previous approval of the aforesaid plan.". (Staff
Report and Recommendation to the Plaruring Board dated July 17,2015) (Emphasis

Added.)

Accordingly, the Farm Owner Applicant hereby moves for APPROVAL of Subdivision Record

Plat Applications 220120040,220120060 and 220120510 Greentree Farm Subdivision.

Respectfu lly Submitted,

J.

Attorneys for the Applicant
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Certification:

I hereby certi$ that a copy of tbe foregoing Mernorandrmr was mailed first class mail to EPIC's
attomey at the address below and delivered by electronic means to anoble@budownoble.com.

Allan A. Noble Esquire
Budow and Noble, P.C,
Air Rights Center
73 15 Wisconsin Ave.
Ste. 50O West

t6

Bethesda MD 20814

clclr Docldcdr{83}363t.2103v11193E3-0m004825201 t



Planning Board

The Use of the Trail
on The Approved
Preliminary Plan
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WA H'AIL AND REGULAR NA'L
Casey Anderson, Chair
Montgomery County Planning Board
87E7 Georgia Avenue
Silver Spring, Maryland 20910

Re: Greentree Fam formerly known as Bamesville Oak Farm Plat and Public
Use Trail Easement
Preliminary Plan No. 120090110
Public Hearing - September 3, 2015

Dear Chair Anderson:

In preparation for the Public Hearing set for September 3, 2015, and pursuant to
your letter of August 10, 2015, please accept the follorving submittal on behatf of EPIC
conceming the issue of whether the proposed plats comply with condition three (3) of lhe
Resolution of September 2S, 2010, No. 10-129.

Prellminarv Matter - Mr. Orena' Memorandum of August 25. 2015

I am in receipt of Mr. Orens' lengthy Memorandum of August 25. Rather than
addressing the issue called for in your letter of August 10, 2015, Mr. Orens' Memorandum
engages in personal attacks on everyone connected with EPIC, gives a long and
unne@ssary history which misrepresents the record, and accuses EPIC of ax pane
communicationsr. Much of this is untrue. The only purpose of this Memorandum is to
confuse the record. Because the plats are in clear violation of paragraph 3, the APPlicant
and ib' attorney desperately seek to obscure the issue before the Board by engaging in
lhese threats and attacks. This is an obvious attempt to avoid the i83ue at hand and to
intimidate the Board, EPIC, and the general public so that there will be no usable
easement recorded on this property. Neither EPIC nor I will dignify this unfortunate

I The issue raised about ex parte communications is rather disingenuous
given the manner in which the Applicant's secret recording of a 'Covenant" on
September 26, 2014 which attempts to avoid its obligations under the Resolution.



August 27, 2015
Page 2

Memorandum any further by responding to it. I ask that the Board ignore all of this and
concentrate on the issue at hand, i.e. do the plats comply with condition 3,

The Plate Do Not Comolv With Condition 3 of the Resolution

For any and all of the reasons set forth below, the plats and the language of the
plats do not comply with the Resolution and should be rejected by the Board. The following
represent the important reasons for reject'rcn. All reFrences to the Resolution are to
paragraph 3 on page 3.

1. The Resolution provides that a Public Use Trail Easement (PUTE) mgsl be created
on the property as shown on the preliminary plan. The Plat does not creat€ a PUTE
as defined in the Resolution.

2. The Resoluton states that it will name Equestrian Partners in Conservation (EPIC)
(or another suitable entity identified by MNCPP) as a grantee. The Plat does not
designate EPIC or anyone else for that matter as a granlee. There is no grantee.
There is no one designated to construct, maintain and/or repair the trail. The
developer has simply submitted a line on a plat - which is meaningless.

3. The Resolution requires that the conditions and restridions governing the use be
within the definit'ron of '.ecreational purpose" as defined in the Natural Resources
Art., Md. Code, Section 5-1101. The developers' proposal shaply limils the use of
the trail to equestrian use and gives other restrictions not in accodance with
Section $1101. Section $1101(f) defines recreational use as "eqluecGelbllg!
oursuit.' This includes hikers and bikers (non-motorized.) Under the developerc'
proposal, hikers and bikers would be prohibited fiom using the trail. This was notthe
purpose of the Resolution and it totally thwarts the concept of a unified trail sy6tem
in Montgomery County. This was a contested subdivision and the Board's
Resolution, in effect, determined, that a quid pro quo for granting (conditionally) the
developer's requestfor a subdivision, was the corresponding express obligation that
a recreational trail use easement be established on the property. The developer
strongly opposed this. The developer is seeking to avoid its responsibilities by
drafting a plat and filing a so-called covenant directly contrary to the express
provisions of the Board's Resolution.

4. The Resolution provirles that the grantee, i.e. EPIC, has the right to construcf,
maintain and repair the trail with no obligation of the grantee or the grantor to do so.
This crucial provision is no where to be found in the Plat or Covenant rccorded
unilaterally by the develop€r2. This impoilant provbion is crucial because trails in
this environment must be constructed, maintained and repaired - othemise they will

2 Without notice to anyone, the Developer decided to record a 'Covenant"
on September 26, 2014 which attempts to avoid its' obligations under the Resolution.
This "Covenant" is bogus and of no affect.
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be unusable. EPIC has extensive experience in bail construction and maintonance
(i.e. c'learing of brush ,fallen frees, and obstacles) and this is the only meaningful
way a trail can be construc-ted or maintained. (For more information on EPIC and
its' elgerience in constructing and maintraining trails, see its' uebsite located at
www.epionontgomery.org.) This includes proper signage to instruct bail users as
to the locaton of the trails. This is to protect every one, including the property
owners, to keep trail useF on the easement Without this critical provision, there
never will be a trail.

5. The Resolution gives the right to both the grantor or grantee to enforce the
easement butwith no obligation to do so. The Plats and Covenants are silent on the
right of the grantee (there is no grantee) to enforce.

EPIC is ready, willing, and able to accept this easement in accordance with the
Planning Board's Resolution. I have repeatedly urged that a simple easement be execilbd
by the gmntor, i.e. the developer, and the grantee, l.e. EPIC, and recorded in the Land
Records of Montgomery County. I submitted a draft of a simple Easement, but it has been
ignored. I have nor re'drafted lhe easement to simplifo itfurther and b make it stritdy in
accordance with Condition No. 3 of the Boafd's Resolutbn, and endose a copy herarith.
Thb is the type ofeasement used in the past by the County, that should be executed and
recorded. As per the Board's Resolution, the appllcant or develoPer must record the
easement and the plat must include a reference to the Liber and Folio of the recorded
PUTE.

ln summary, we ask that the Board disappove the cunent Plat or Plats before you
because it is not in accordance with the Board's R*olution. We urge the Board to direct
the developer to execute the easement that I am proposing with this letter, and that the
Developer record it with the Land Recods of Montgomery County. lt is suggested that the
Developer submit a revised Plat or Plab to confirm with the Board's Resolution and the
easement which we have drafted.

I look fomard to appearing before the Board on September 3 and ansu€r any
questions that you may have.

Verf)rulv yo;rs, /
/Utu Wr--

/ Allan A. Noble
MN/cls
Enelosure
cc: Steven J. Orens, Esq., Attomey for Applicant (via email only)

Gwen Wright, Director, M-NCPPC (via email only)
Carol S. Rubin, Associate General Counsel, M-NCPPC (via email only)
Stephen J. Smith, Senior Phnner (via email only)



PUBL]C USE TRAIL EASETIIENT AGREEIUIENT

DEF!NMONS

GJAE!9I: Bamesville Oak Farms, LLC, a Maryland Limited Liability Company, its
sucoessont and assigns in ib capacity as agent for the Balsamah
Corporation, N.V., a Nethedands Antilles Coryoration, its successors and
assigns, (Grantor).

Grantee: Equestrian Partners in Conseryation, lnc,, a Maryland 501(c)(3) Non-Profit
Corporation, ib successors and assftTns ("EPIC" or'Grantee").

Plan: Preliminary Plan Number 120090110 as approved by the Montgomery
County Planning Board of the Maryland-National Capital Park and Planning
Commission on September 28, 20'10 under Resolution Number 10-129, a
copy of which is attacfred and incorporated by tefepnce herein as ExhibitA.
(hepinafter refered to as the Plan' or "R6olutlon")

WTNESSETH

WHEREAS, the Montgomery County Planning Board of the Maryland-National
Capital Park and Planning Commission (The Planning Board') has approved Granto/s
Plan conditioned upon Grantor subjeding the property ("ProperV) to a Public Use Trail
Easement ('PUTE" or 'Easement') running in favor of the Grantee and the public; and

WHEREAS, the locetion of the Easement is shown on the Plan (incorporated by
reference into the terms of this Agreement) and further described on the applicable record
plat(s) to be recorded; and

WHEREAS, the purpose of creating a PUTE is to create a trail for public
recreational use in accordance with Section $1101, Natural Resources ArL' Md. Code;
and

WHEREAS. the Parties intend for conditions and covenants contained in this
Agreementwillrun with the land in perpetuity and be binding on allsubsequent owners and
occupants of the ProPedY,

NOW THEREFORE, the Grantor has executed this Agreement for the purpose of
ensuring compliance with conditions imposed by the Planning Boad as a requiremenl of
develophent approval. The Grantor does hereby grant and convey unto the Grantee, in
perpetuity, a Public Use Trail Easement on the Property of the size and location described
in the Plan, and further described on the applicable record plat(s)' of the nature and
character described her€in. This Easement constitutes a covenant running with the land
and is granted to establish a pubtic right to use the trail easement area for all manner of
public trait use as herein described. In addition, the partftx agree as folbws:



1. The foregoing recitals are agreed to and incorporated herein and shall be
binding upon the parties

2. The provisions of the Ptan, including but not limited to paragraph 3, are
hereby adopted and incoryorated by rebrence herein. lf there is any conflict
betrveen the Plan and this Easement, the provisions of the Plan shallgovem.

3. Grantor hereby esteblishes and grants a nonexclusive perpetual trail
easement to the Grantee for the benefit of the publlc, in, on, over, across,
and through the Property as described in the Plan for recreational use in
Eccordance with Section 5-1101, Natural Resources Art., Md. Code. This
shall not indude motorized vehicles other than those associated with
construction, management, and maintenance of the trail.

4. The Grantee and the public shatl have the non-exclusive use of the
easement forthe putposes stated herein and shall have all ofthe rights and
privileges reasonably necessary to exercise this easetnent'

5. Grantor shall not erect nor permit to be erected any structure, including
but not limited to, buildings, improvements, fences and banicades of any
nature whatsoever, within the easement premises, without the prior written
consent of th€ Grantee. The Grantor shall not take any action to impede the
use of the trail as a recreational trail.

6. Grantor agrees not to change the character of the topography of the
easement premises without the pilor written consent of the Grantee.

7. Pursuant to Section 5-'l 1(X, Natural Resources Article, Annotrated Code
of Maryland, the Grantor and Grantee are not (a) extending any assurancsg
that the easement premise are safe for any purpose, (b) confening ori any
person the legal status of an invitee or licensee to whom a duty of care is
bwed, or (c) assuming responsibility for or incuning liability as a result of any
injury to any person or property caused by an ad of omission of any person.

8. Pursuant to Section 5-1103, Natural Resources Article, Annotated Code
of Maryland, the Grantor and Grantee owe no duty of care: (a) to keep the
easement premises safe for entry or use by others for the recreational
purposes dnumerated herein, or (b) to give waming of any dangerous
toriaition, use, strucfure or ac{ivity on the easement to any person who
enters on the easement premises for these purposes.

9, In accordance with the Resolulion, both the Grantor, and/or the Grantee'
have the ri$t to enforce the terms of this Easement, but have no obligation
to do so.



10. The Grantee has the right, but is not obligated, to construct, maintain
and repair the trail for recreatbnal use and keep the premises clear of trees,
shrubs and obstructions as necessary.

1 1 . This grant b subjec{ to existing easements of record ior public roads and
highways and public utilities.

12. The Grantee is not liable for any existing or future liens, morlgages,
deeds of trust, or other encumbrances created voluntarily or involuntarily by
the Grantor on the easement premises.

13. Grantor warants lhat Grantor has good and indefeasible fee simple title
to the easement premises and has the right and authori$ lo execute this
Agreemenl without the consent of any other person or legal entity.

14. Grantor covenants that it will wanant specially this easement and will
execute such further assumnces as may be requisite.

15. Thb Agreement and all righb and privileges granted herein shall run
with the land and be binding upon and inure to the beneflt of the Grantorand
Grantee and their successorc, assigns and legal representatives.

16. This Agreement shall be construed in accordance with the laws of the
State of Maryland and enforced in a court of competent judsdiction in
Montgomery County, Maryland.

17. This Agreement shall be recorded among the land records of
Mon@omery County, Maryland at the expense of the Grantor.

18. Any written notices to the Grantee required by this Public Use Trail
Easement Agreement shall be sent to the Director and/or President,
Equestrian Partners in Conservation, P.O. Box 69, Boyds, Maryland 20841.

19. Thb Easement Agreement is intended to and does superc€de the
Covenanl dated September 1 1, 20 1 4 recorded by the Grantor in Liber 49221
Folio 445 among the Land Records for Montgomery County, Maryland'



TO HAVEAND TO HOLD untotieGrantee, lts successors and assignsforever, this
grant shall be binding upon the heirs, successors and assigns of the Grantor in pepetuity
and shall constitute a covenant real running with the land.

lN WITNESS THEREOF, the parties hereto have executed this Public Use Trail
Easement on this _ day of 2015.

GRANTOR:

BARNESVILLE OAK FARMS, LLC

(fiile)

GRANTEE:

EOUESTRIAN PARTNERS lN CONSERVATION, lNC.

(Iitle)

By:

By:

4



STATEOF MARYIAND

COUNTY OF MONTGOMERY
TOWIT:

On this 

- 
day of 2015, before me, the undersigned

on behalf ofNotary Public peFonally appeared
BARNESVILLE OAK FARMS, LLG, and proved to me through satisfactory evidence of
identification, which consisted of to be the
person whose name is signed on the preceding or attached document, and acknowledged
to me that he/she signed it voluntarily for its stated purpose.

Notary Public

STATEOF MARYLF,ND

COUNTY OF MONTGOMERY
TOWT:

On thb 

- 
day of 2015, before me, the undersbned

Notary Public personally appeared on behalf of EQUESTRIAN
PARTNERS lN CONSERVAION, lNC. and proved to me through satisfactory evidence
of identification, which consisted of to be the
person whose name is signed on the preceding or attached document, and ackno,vledged
to me that he/she signed it voluntarily for its stated purpose.

Notary Public

CERNFICATION

Apprwed for legal sufficiency by the Office of General Counsel for the Maryland-
National Capital Park and Planning Commission on this 

- 
day of

2015.

By:

fnue)



THE UNDERSIGNED, a member in good standing of the Bar of the Court of
Appals of Maryland, hereby certifies that the wlthln inshument was prepared by him/her
or under his/her immediate superuision.

6



Frcm:
S.nt
To:
Subi.ct:

Att chmdfts:

David McKee <dmckee@benninglandplan.com>

Tuesday, August 25, 2015 12:43 PM

MCP-Chair
Greent.ee Farm SubdMsion Final (Record) Plats Nos.22OL20o40., 22OL2Wffi,
220120510
letter to Chair-Greentree Farm Trail Easement -8-25-1s.pdf

trEClE€tirFt|,.
r*5ln-Nolq|Dlt{rtn&
P RiAro?utailooL/llE r

Thanks,
Dave

Hello - Please see attached regarding ltem 3 ofthe Board's agenda for 9/3/15.

Devid W. McKee
Benning & Associrte, Inc.
land Planning Consultants
8933 Shady Grove Court
Gaithersburg, MD20877
(301)948-0240
(301)948-0241 fax



Benning & Associates, Inc.
Land Planning Consultants

8933 Shady Grove Coud
Gaithersburg, MD 20877

(301)948-0240
(301) 948-0241 fax

August 24, 2015

The Honorable Gasey Anderson, Chair
Montgomery County Planning Board
The Maryland National Capital Park and Planning Commission
8787 Georgia Avenue
Silver Spring, MD 20910

Re: Greentree Farm Subdivision Final (Record) Plats Nos. 220120040,220120060,
220'120510 - Equestrian Trail Easement

Dear Planning Board Chair & Members of the Board,

I have been the lead land planner for the subject property and have been working on
the project since the early 2000's. Furthermore, I have also been involved with many
projects located in the Agricultural Reserve over the past 25+ years many of which
involved trail easements on private property. I cannot recall a circumstance where the
Planning Board, the County or other agency required a trail in the Agricultural Reserve
for a purpose other than for equestrian uses.

We also prepared the subdivision plan for the abutting property located southwest of the
Greentree Farm subject property identified as Woodstock Final Plat No. #22232,
Prefiminary Plan No. 120020020. Woodstock also includes a trail easement, identified
as a 20' equestrian trail easement on the approved Preliminary Plan, which comes to
the common boundary between the Greentree Farm and Woodstock properties.
Similarly, for the subject property, my recollection is that at some point in time it was
requested that a trail easement be provided as an east to west crossing through the site
as part of the equestian trail conidors. We subsequently provided an easement on the
Prefiminary Pfan identified as an equestian easemeni

To the best of my knowledge, a trail for a use other than equestrian was never
discussed nor requested while the Preliminary Plan for this project was under review.



Theappoved Prclfimimry frn itlentfegthe propos€d hail esemelilas am'phlb
us eqpsfihn fafl easern€of.

DavH W. McKee, Pdncipal

Sincer€ty,

W"--*



MCP-Chair

From:
Sent:
To:
subject:
Attachments:

d:

(l.€of Dtqunax
n€$Bn ,o.ralE{Nrrttr L
PAfi|,gFura'lnooLaFa

Barnesville Oaks-Greentree Farms Testimony2 with attachments.pdf

Please see the attached PDF file with my testimony for the September 3

naomi manders < naomimanderso@qmail.com >

Monday, August 24, 2OL5 2:17 PM

MCP-Chair

Testimony for ltem d3 September 3 (Greentree Farms)

Planning Board hearing on Greentree Farms Preliminary Plan.l am signed
up to speak as an individual
representing EPIC (Equestrian Partners in Conservation).
Thankvou for vour consideration.
Sincerelv. Naomi Manders Q40-994-8129\



TESTIMONY

Before
Montgomery County Planning Board

September 3, 2015

Greentree Farms Preliminary Plan

Compliance with PlanninB Board Condition f3
Public Use Trail Easement

My name is Naomi Manders. I am a founding and current Board member of Equestrian Partners in
Conservation (EPIC). For 12 y€ars I was an employee of the Montgomery County Department of Parks as

aTrail Planner and the Volunteer Coordinator for NaturalSurface Trails Construction. lamheretoday
to speak to the question of whether or not the plats and recorded covenants submitted by the applicant
comply with the letter and intent of the Department of Parks and the Planning Board when it required
the applicanl to establ:sh a trail easement on their property. More specifically I will speak to why the
covenanls in fact unequivocally DO NOT provide for a useable, safe, properly maintained, and

sustainable trail as irtended.

A line on a plat and descriptive language like that recorded by the applicant does not provide for a

useable, safe, and properly maintained trail. First and foremost, the identification of an g359qe!]!

tlg!]!gg willint to assume responsibility for l!$Eb[ip of the trail is a necessity, not an option.
Second, thetrail must be mapped and downloadable maps posted on-line. lt must have signposts lhat
keep users on the trailand provide for location identification in the event of an accident requiring
emergency services, Emergency personnel must be provided with these maps. Trail maintenance
includes tread repair, removal oftree falls, t.imming overhead branches, and erosion control. Since

much of the easement under discussion follows the edges of crop fields, much of the trails needs

mowing and signage warning user to stay on the edge and protect crops.

I have attached material which illustrates why €PlC, a private non-profit 501(c)3 organization, is a most

suatable trantee of this easement. lt has constructed and maintains two trail networks on private lands

and promotes conservation practices by horse farms as illustrated in Attachments A, B, and C. EPIC

employs paid and volunteer workers to maintain trails to hiSh standard. EPlCalso manages an "adopt-a-

trail" protram whach provides charitable contributions that are directed to trail maintenance.

I hope that this testimony has provided the Eoard wilh a fuller understanding of all that is involved in

establishing and maintaining a recreational trail and why the easement as submitted by EPIC should be

adopted as the only fair and appropriate interpretation of the letter and intent of Planning Eoard

condition t3.



Attachment A Breezy, Turtle and Bucklodte loops



Attachment B Dry Seneca Trail



Attachment C EPIC Signpost/frail Marker



From:
Sent
To:
Subject

Sheila O'Donnell < scod@rcn.com>
Tuesday, August 25, 2015 10:37 PM

MCP-Chair
Reject Greentree Farm developer's "covenant"

\}rEEOa n€ctt fia N

nEsiluro.rctr|'{llcaflTrl.

Please see below.
Sorry for the forward.I had inconectly input recipient email address.

Sh.ibODonEU

------ Original message -------
From: Sheila O'Donnell
Date:08/25l2015 9:5 I PM (GMT-05:0O)
To: chair@ mncppc-mc.org
Subject: Reject Greentree Farm developer's "covenant"

Dear Chair and Planning Board,

As a MCrecreational trail user for 40 years, I request that you support easement language presented by EPIC.

Please reject the Greentree Farm plat and covenant submitted by the develoPer.

I am an EPIC volunteer, a donor. I, as certainly you do, value EPIC's work to advance the CountrywideTrails
MasterPlan by EPIC's tangible efforts to link public and private trail systems: their construction and

maintainence of trails.

In closing, brick and mortar buildings and the costs associated with them are

the taxpayers' burden and members' fee for use. ln other words, qualifiers for some-- but not all.

In large numbers, MC citizens are taking to free green space. It seems that to uphold EPIC's quality effects on

trails, herein Greentree Farms, is to suppon trail users, young and old, their families and friends and their
wishes to keep MC the place to live, work, leam, and recreate.

Thank you for reading.
I look forward to your positive consideration of EPIC's invaluable work and the valuable need for "easement," -

- not covenant.

Sincerely,
SheilaO'Donnell

Sl'cilaoDon,'cll



tEGEIVE

F om:
Sent
To:
Cc:

suUcct

Yahool @alert <frederica20815@yahoo.com >

Wednesday, August 26, 2015 5:5O AM
MCP-Chair
Epicmontgomery Into
Fw: Boyds easement

oiFE€Lt lfrE lilFr^h
Ir:tl;maD.{mr{gFr !
P fl(rroi.At|f6@L/ltrl

--- Fonivarded Message ---
From:'Yahoo! @ alert' <f rederica2o8l 5 @ vahoo.com >
To:'mco-chair@mncop-mc.orq' <Egpjhgtg-tr!.gpp.!ggl>
Cc:'idq@i@edgorngry.ofg' <into@eoicmontoom€rv.oro>
S€nt Wednesday, August 26, 2015 1 1:45 AM
Subloct: Boyds easemenl

Dear sir/madarn:
I am submitting this email in suppon of the equestrian easement hearing on September 3,2015. I am a horseback

rider who greatly appreciates the opportunity to ride on the equestrian trails in Montgomery County. I am also a

board member of the pbhta ,a group, like epic, who support , clear and advocate for equestrian trails in
Montgomery County.
I understand that an equestrian easement in Boyds is in danger of being nullified by a developer. This would be

a $eat tragedy to riders and a terrible precedent if allowed. Please do not approve the developer's language
which would effectively disallow the equestrian easement accross the property and epic to maintain it. Thank
you for your consideration of this important issue for Montgomery County horseback riders.

Sincerely, frederico wheeler johnson

Sent from Yahoo Mail on Android



EGE[VE

Fro|n:
S.nt
To:
Subrect

hollymharrington@aol.com
Wednesday, August 26. 2015 U:12 AM
MCP-Chair
Preservation of goyds' Trail

omtcr:ounx,{
ncxffellmr|tml
ffirE?tafaaFoEl

Dear Chain

Pleaso consider this a request that you 6nsur6 the three mib riding trail in Boyds r€mains open and accsssiblo for use by
reiecting th€ plat and co\6nant submn€d by the developer and instead us€ ihe EPIC eas€ment languag€. Having open
riding trails throughout the magnilicenl Agricultural Reserve is vitally important for those of us who dde, and for tho o\rerall
health and w€ll-being of this special place.

Thank tor your for att€ntion in this matter.

Holly Haningtor'l
415 Littl€ Quarry Road
Gaith€rsburg, MD 20878



From:
Sont:
To:
Subject:

David Stang <zipcodezoo.com@gmail.com>

ThuBday, August 27, 2015 9:58 AM
MCP-Chair
Please support the easement language presented by EPIC for Greentree Farm.

The Countywide Trails Master Plan is a fabulous idea.

Connecting segments thrcugh Greentree Farm will add value to the two existing segments with this connection.

Horses and riders will benefit. Disjointed trail segments force riders to load horses into trailers to go from on€
segment to another, find parking spaces, unload... This is so time-consuming that it is usually not done at all.
Short trail segments don't have the value that longer segments have. But once things are connected, this will be
a WONDEMUL trail!

Longer trails provide more opportunity for wildlife, which also use the EPIC trails as corridors. With longer
trails available, wildlife populations are less isolated, and likely healthier genetically. Longer trails also ofler
wildlife a means oftravel that is less likely to require dangerous road crossing.

Longer trails benefit hikers, picnickers, bird watchers, mountain bikers, and others interested in the
outdoors. EPIC trails are open to the public, and the public benefits from them.

EPIC has done a fabulous job maintaining the trails it is responsible for. They are safe, groomed, well-
marked. Home owners along the trails are happy with the trails and the responsible riders they attract. I hop€
you will urge the Planning Board to accept the EPIC recommendations.

David J. Statg, Ph.D.

(24O) 477-8817

(FFTEOFDEOUn.|{
T}Cnm,|.o*Nngf|l,L
e i(|roPt {arloffina
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F om:
Sent:
To:
Subject:

Alison Farrin <alison@ipsd.com>

Wednesday, August 26, 2015 7:45 PM

MCP-Chair
FW:3+ mile equestrian trail in Boyds - Support lettet for EPIC easement

i,ue 
'rEctqf|l tt

n ctaivt'|ro.||^.mgatrlt-
e fl(AllDPut$tt€(:(ulttgl

For the record, I literally live on the oiher side of the couniry. but feel that this is imporlant enough to lel you know lhat the trail decisions

you make ultimately affec{ me in my bac*yard as well. Numerous sludies shor/ the importance of getting people outside where they

can maintain lheir health by actively walking, biking and riding in their local area. Also, connecting trails to our neighborhoods is

extremely imporlant from economic. environmental and physical standpdnts as well. The Planning board correclly set lhis up for

success by connec'ling lwo areas wilh this trail, providing for mainlenance and providing that recorded easemenls would preserve lhe

trails. Please rejec{ the Applicant's Record Plat as submitted on July 30h and require them lo tesubmit with the Planning Board's

requirements as noted b€low:

Pl.nning Board requircment:

Recrrd Ptal to refled a Public Use Trail Easement ("PUTE") through the propedy as shown on the preliminaty dan. The PUTE will

name Equeslrian Parlners in Conseavatbn ("EP|C"), a 50lc3 non-profit corporalion, ils successors or assigns as the Gtantee and must

include, al a minimum:(i) lhe conditions and reslriclions goveming uses lhat are within the definition ot'Recreationsl Purpose'as

defined in the MO Ann Code, Natural Resources Article, 'S$'l101; (ii) the righl of Grantee to construcl, maintain and .epair the trail. with

no obligation by either Grantee or the Grantor to do so; and (iii) rights of enbrcement by both the Grantor and the Grantee, wilh no

obligalion on either to do so.

-Frcm 
Montgomery County Planning tuard Resotution August m10 conditiona y awrcving Banesville Oak Fam suMivisiotl,

Condidon #3

I support the easemenl language pres€nted by EPIC. Preservataon ol this historic trail is important to all trail users in Montgomery

County. lt provides an imporlant link between public and private lrails and horse pa*s. lt daserves to be ptotocted and vrgll-maintained

for the safety and the enioymenl of trail users. The future of equestrian trails rests in private, nol public, land in the form of easements

on private land. This is partioJlarly true when it comes to the creation of trail connedions that link eisling ttails to one anoiher'

Proposed residential housing developments provide oppodunitaes to eith€r save exisling trails or establish new ones by requiring

developers to eslablish lrail easements on lhe property being developed. Every time this pmcess is @mpromised, r,\.e as a natiomvide

community take a step back in the ability to create or preserve community lrails. Worse, this becomes ammunition for any developer

who does not have the foresight or community spirit to include good trails and pathways in his developmenl.

Alison A. Farrin
Director
Ramona Trails Organization
Mobile: [858] 248-1849
Direct Line: (858) 218-3457


