
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 A. Staff Recommendation: Approval of Preliminary Forest Conservation Plan with conditions 

B. Staff Recommendation: Approval of Preliminary/Final Water Quality Plan with conditions 
 The Montgomery County Department of Parks proposes to construct an 8 to12-foot-wide, hard-surface, multi-

use trail on the east side of MD 355, connecting an existing asphalt trail from Snowden Farm Parkway to the 
south entry of the future Little Bennett Regional Park Day Use Area.  The project includes stream restoration 
improvements within Sopers Branch tributary and stormwater management mitigation for MD 355. 

 There are three items for Planning Board review for the Little Bennett Regional Park Trail Connector project: 
The Preliminary Forest Conservation Plan, the Preliminary/Final Water Quality Plan for the Ten Mile Creek 
Special Protection Area (SPA) and the Park Facility Plan.  This memorandum covers Staff review and 
recommendations for the Forest Conservation Plan and the SPA Water Quality Plan.  The review and 
recommendations for the Park Facility Plan are covered in a separate memorandum prepared by the 
Montgomery County Department of Parks.  

 At the time of posting of this staff report, staff had not received the MCDPS approval for their portion of the 
water quality plan review.  Staff anticipates that the MCDPS approval letter will be available for the Planning 
Board hearing and will introduce the MCDPS approval into the record at that time.  

A. Little Bennett Regional Park Trail Connector: 
Preliminary Forest Conservation Plan No. PP2015002 

 
B. Little Bennett Regional Park Trail Connector: 

Preliminary/Final Water Quality Plan No. PP2015002 
 
Construction of an 8-12-foot-wide hard surface trail along the 
east side of Frederick Road (MD 355) and stream stabilization 
measures for the Sopers Branch tributary. The trail will be 
located along a one mile stretch on the east side of MD 355 
from its intersection with Snowden Farm Parkway north to 
just south of the entrance to the Little Bennett Regional Park 
Day Use Area, Clarksburg; Clarksburg East Environmental 
Overlay Zone; Ten Mile Creek Special Protection Area; 
Clarksburg Master Plan & Hyattstown Special Study Area 
Master Plan 
 
Application Accepted:  May 22, 2015 
Applicant: Montgomery County Department of Parks 
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RECOMMENDATION 

A. Approval of the Preliminary Forest Conservation Plan, subject to the following conditions: 

1. Prior to any clearing, grading or demolition necessary to construct the project, the 
Applicant must obtain Planning Department approval of a Final Forest Conservation Plan 
consistent with the approved Preliminary Forest Conservation Plan. 

2. The Applicant must plant 1.25 acres of forest on the Subject Property outside of any 
right-of-way, or utility easements, including stormwater management easements within 
one year of construction completion. 

3. The Applicant must provide mitigation for the loss of trees requiring a variance in the 
form of three (3) native canopy trees with a minimum size of three (3) caliper inches.  
The trees must be planted on the Subject Property outside of any right-of-way, or utility 
easements, including stormwater management easements within one year of 
construction completion. 

4. The limits of disturbance shown on the final Sediment Control Plan must be consistent 
with the limits of disturbance shown on the Final Forest Conservation Plan. 

5. The Applicant must comply with all tree protection and tree save measures shown on 
the approved Final Forest Conservation Plan.  Tree save measures not specified on the 
Final Forest Conservation Plan may be required by the M-NCPPC forest conservation 
inspector. 

 
B. Approval of the Preliminary/Final Water Quality Plan. Subject to the following condition: 

 
1. The Applicant must receive written approval of the Water Quality Plan from the 

Montgomery County Department of Permitting Services prior to the Planning Board 
approval of the Water Quality Plan. 

2. The Applicant must comply with the conditions of the Montgomery County Department 
of Permitting Services Water Quality Plan approval letter.  

 
SITE DESCRIPTION 
 
The 3.77 acre study area for this linear project (“Property” or “Subject Property”) includes portions of 
nine separate parcels of land.  The Property is located on the east side of Frederick Road (MD 355) near 
Little Bennett Regional Park and the intersection of MD 355 and Comus Road (Figure 1).  The Property is 
within the 1994 Clarksburg Master Plan & Hyattstown Special Study Area Master Plan and 2014 Ten mile 
Creek Area Limited Amendment to the Clarksburg Master Plan & Hyattstown Special Study Area Master 
Plan area.  The southern portion of the project is located within the Ten Mile Creek Special Protection 
Area (SPA) and Clarksburg East Environmental Overlay Zone (Figure 2).  This portion of the Property is 
within the Little Seneca Creek watershed, which is classified by the State of Maryland as Use Class I-P 
waters.  The northern portion of the Property is located within the Little Bennett Creek watershed, 
which is classified by the State of Maryland as Use Class III-P waters.  The Property contains 
approximately 1.90 acres of forest.  There is one stream, associated wetlands and environmental buffer 
located on the Property.  The stream enters the Property from an existing culvert under MD355 and 
flows in a northern direction, perpendicular to MD 355.  There is no mapped 100-year floodplain and a 
floodplain delineation has not been required by the Montgomery County Department of Permitting 
Services (MCDPS).  There are seventeen (17) trees greater than or equal to 24” Diameter at Breast 
Height (DBH) and seven (7) trees greater than or equal to 30”DBH located throughout the Property.    
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Figure 1. Property Location and Surrounding Area 
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Figure 2. Project Location within Ten Mile Creek SPA 
 
PROJECT DESCRIPTION 
 
The project includes the construction of a new, approximately one mile in length, 8 to 12-foot wide 
hard-surface trail on the east side of MD Route 355.  The trail is planned to connect the existing 8-foot 
wide asphalt trail from Snowden Farm Parkway near Little Bennett Regional Park Maintenance Yard, to 
the southern entrance of the future Day Use Area of Little Bennett Regional Park, per the approved 2011 
Little Bennett Regional Park Day Use Area Facility Plan.  The ADA accessible, multi-use trail will provide 
safe passage for recreational purposes and serve as a public sidewalk in conjunction with the future  
transportation bikeway (SP-72/B-3) planned on the west side of MD Route 355 (Figure 1).  The project 
also includes stream restoration improvements within the Sopers Branch tributary and stormwater 
management mitigation measures for MD Route 355, where possible.   
 
Along with the Park Facility Plan, the Application includes a Preliminary Forest Conservation Plan (FCP) 
and a Preliminary/Final Water Quality Plan (WQP), which are the subject of this staff report.   
  

Ten Mile Creek SPA 

Proposed Trail 

 

 

 

Clarksburg East 

Environmental Overlay 

Zone 
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A. FOREST CONSERVATION PLAN ANALYSIS AND FINDINGS 
 
As conditioned, the Application meets the requirements of Chapter 22A of the Montgomery County 
Forest Conservation Law. 
 
Environmental Guidelines 
 
The Property contains a stream, wetlands, and environmental buffers.  The Application proposes 1.63 
acres of forest removal, including 0.17 acres within the SPA.  The project will impact approximately 150 
linear feet of stream channel, 0.24 acres of wetlands, and 1.36 acres of environmental buffer within the 
Little Bennett Creek watershed, which is not located within an SPA.  The majority of the impacts to the 
stream, wetlands and environmental buffer are temporary in order to restore and stabilize the currently 
eroded stream channel.  Additionally, stormwater management features will be installed as part of this 
project to manage existing uncontrolled runoff from MD 355 that has resulted in the erosive condition 
of the stream.  The portion of the proposed trail that traverses the forest and wetland habitats in the 
environmental buffer will be constructed on elevated piers.  This elevated boardwalk will allow the 
existing drainage patterns to be maintained and minimize loss of habitat.  The environmental impacts 
are necessary and unavoidable to achieve the design standards of creating the new pathway and to 
restore and stabilize the stream; the impacts have been minimized to the greatest extent possible. 

Preliminary Forest Conservation Plan 
 
The Application is subject to the Montgomery County Forest Conservation Law (Chapter 22A of the 
County Code) under Section 22A-4.  A Natural Resources Inventory and Forest Stand Delineation 
(NRI/FSD) #420131910 was approved by Staff on November 3, 2014.  The NRI/FSD included a larger 
study area for this linear project that encompassed 26.66 acres of land (area within and 100 feet from 
the proposed limits of disturbance (LOD)).  A Preliminary Forest Conservation Plan encompassing 3.77 
acres of land within the proposed LOD was submitted for the Property as part of the Park Facility Plan 
(Attachment A).  The Property contains approximately 1.90 acres of forest.  The Application proposes to 
remove approximately 1.63 acres of forest and retain 0.27 acres, which results in a forest planting 
requirement of 1.25 acres.  Although the 1.63 acres of forest removal includes trees that will remain, 
due to adjacent forest clearing, these areas will no longer meet the definition of forest and must be 
counted as cleared for forest conservation purposes. 
 
Forest Conservation Variance 
 
Section 22A-12(b) (3) of the Montgomery County Forest Conservation Law provides criteria that identify 
certain individual trees as high priority for retention and protection.  The law requires no impact to trees 
that: measure 30 inches or greater, DBH; are part of an historic site or designated with an historic 
structure; are designated as national, State, or County champion trees; are at least 75 percent of the 
diameter of the current State champion tree of that species; or trees, shrubs, or plants that are 
designated as Federal or State rare, threatened, or endangered species (“Protected Trees”).  Any impact 
to a Protected Tree, including removal or disturbance within the Tree’s critical root zone (CRZ) requires a 
variance.  
 
Variance Request - The Applicant submitted a variance request to the M-NCPPC Planning Department on 
July 17, 2015 for the impacts to/removal of trees (Attachment B).  The Application proposes to remove 
one (1) tree that is 30 inches and greater, DBH, and to impact, but not remove, four (4) other Protected 
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Trees that are considered high priority for retention under Section 22A-12(b) (3) of the County Forest 
Conservation Law.  Details of the Protected Trees to be removed or affected but retained are described 
below and depicted in Figures 3,  4, and 5. 
 
Tree to be removed: 

 30367 – 34” DBH tulip tree, poor condition, undercut – stream restoration and grading along the 
right bank of Sopers Branch Tributary  

 
 

 

 
Figure 3. Tree 30367 to be removed (Sheet 4 of FCP) 
 
Trees to be affected but retained: 

 10021 – 30” DBH red oak, fair condition – grading, trail; 32% critical root zone (CRZ) impact 

 10810 – 30” DBH silver maple, good condition – grading, trail; 4% CRZ impact 

 10811 – 31” DBH silver maple, good condition – grading, trail; 1% CRZ impact 

 11179 – 31” DBH white oak, good condition - trail; 1.3% CRZ impact 

30367 
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Figure 4. Trees 10121 and 11179 Impacts (Sheet 2 of FCP) 
 

11179 

10021 
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Figure 5. Trees 10810 and 10811 Impacts (Sheet 5 of FCP) 
 
Unwarranted Hardship Basis –Section 22A-21 states that a variance may only be considered if the 
Planning Board finds that leaving the Protected Trees in an undisturbed state would result in an 
unwarranted hardship, denying an applicant reasonable and significant use of a property.  As outlined in 
the 2007 Little Bennett Regional Park Master Plan and per the 2011 Little Bennett Regional Park Day Use 
Area Facility Plan, the Applicant proposes to construct a trail connection to provide pedestrian access 
from the existing asphalt trail from Snowden Farm Parkway near Little Bennett Regional Park 
Maintenance Yard to the southern entrance of the future Day Use Area of Little Bennett Regional Park.  
Additionally, the Applicant proposes to stabilize and restore a stream channel in the vicinity.  The 
Application notes that an unwarranted hardship would be created due to the specific location and 
requirements of the trail connection to connect the existing trail to the recreation area, existing 
conditions on and adjacent to the Property including the existing MD 355 and the number and location 
of Protected Trees on the site, and maintaining the accepted design standards for constructing the trail 
connection.  There are Protected Trees located throughout the Property.  The one tree proposed for 
removal is in poor condition, and undercut by the eroding stream bank.  It will not be possible to restore 
and stabilize the stream bank without removing this tree.   
 

10810 

10811 
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The four Protected Trees proposed to be affected but retained, will be minimally impacted due to 
grading and trail construction.  Measures taken to minimize impacts to the trees include constructing 
the trails on grade or elevated on piers, where feasible.  Where the trail traverses the forest and 
wetlands near the stream, over 900 feet of trail will be elevated on piers.  All of the affected trees will 
receive tree protection measures during construction.  Staff finds that an unwarranted hardship would 
be created if a variance were not considered. 
 
Variance Findings – Section 22A-21 of the County Forest Conservation Law sets forth the findings that 
must be made by the Planning Board or Planning Director, as appropriate, in order for a variance to be 
granted.  Staff has made the following determinations in the review of the variance request and the 
proposed forest conservation plan: 
 
 Granting the requested variance: 
 

1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 
Granting the variance will not confer a special privilege on the Applicant, as removal and 
disturbance to the Protected Trees is due to the need for the construction of a trail connection 
in this area as identified in the 2007 Little Bennett Regional Park Master Plan and the 2011 Little 
Bennett Regional Park Day Use Area Facility Plan.  The Protected Tree proposed for removal is in 
poor condition and undercut by the existing eroded stream bank.  The removal of the tree is 
necessary to restore the stream to a stable condition.  The Application proposes to impact the 
critical root zones of four additional Protected Trees.  There are Protected Trees located 
throughout the Property, and Staff has determined that the Applicant has demonstrated efforts 
of avoidance and minimization to the greatest extent possible while meeting the goals of the 
applicable Master Plan and Facility Plan and the acceptable design standards for the trail.  The 
requested variance is based on existing site conditions, the goal to connect to an existing trail 
and an existing park use, and the number and locations of the Protected Trees. 
 

2. Is not based on conditions or circumstances which are the result of the actions by the applicant.  
 
The need for the variance is not based on conditions or circumstances which are the result of 
actions by the Applicant.  The requested variance is based on existing site conditions, including 
the existing trail from which this one will connect and the existing Little Bennett Park Day Use 
recreational area which this trail will benefit, the existing eroded condition of the stream, the 
number and locations of Protected Trees, and the recommendations outlined in the approved 
2007 Little Bennett Regional Park Master Plan and the 2011 Little Bennett Regional Park Day 
Use Area Facility Plan. 
 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 

 
The need for a variance is a result of the Master Plan and Facility Plan recommendations, 
existing site conditions, the proposed design standards, and not a result of land or building use 
on a neighboring property. 
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4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 

The variance will not violate State water quality standards or cause measurable degradation in 
water quality.  The four trees that will be affected, but retained are not located within a stream 
buffer or wetland. Tree #11179 is located within a Special Protection Area, but this tree will have 
minimal impact to its CRZ, and the functions currently provided by this tree will continue.  The 
tree proposed to be removed is located within a stream buffer, but outside of a Special 
Protection Area.  This tree is in fair condition, located along an eroded stream bank that will be 
restored and stabilized, and the Application proposes to mitigate for the loss of this trees by 
planting additional trees on the Property.  
 

Mitigation for Protected Trees Subject to the Variance Provision – The one Protected Tree proposed to 
be removed is located outside of existing forest and Staff recommends mitigation for the loss of 
this tree.  Staff recommends the Applicants plant three (3) three-inch caliper native canopy trees 
as mitigation for the loss of the one Protected Tree. 

 
County Arborist’s Recommendation on the Variance – In accordance with the Montgomery County Code 

Section 22A-21(c), the Planning Department is required to refer a copy of the variance request 
to the County Arborist in the Montgomery County Department of Environmental Protection for 
a recommendation prior to acting on the request.  The request was forwarded to the County 
Arborist.  On August 14, 2015, the County Arborist issued recommendations on the variance 
request and recommended the variance be approved with mitigation (Attachment C). 

 
Variance Recommendation – Staff recommends that the variance be granted to permit the removal of 

one Protected Tree, and impacts to four Protected Trees, with mitigation provided in the form 
of planting three, 3-inch caliper native canopy trees on the Property. 
 

B. TEN MILE CREEK SPECIAL PROTECTION AREA WATER QUALITY PLAN ANALYSIS AND FINDINGS 
 
The Application meets the Water Quality Plan requirements of Chapter 19 of the Montgomery County 
Code and the Clarksburg East Environmental Overlay Zone requirements of Chapter 59 of the 
Montgomery County Code. 
 
Review for Conformance to the Special Protection Area and Environmental Overlay Zone Requirements 
A portion of this project is located within the Ten Mile Creek SPA and on publicly owned property.  It is 
required to obtain approval of a water quality plan under Section 19-62(c) of the Montgomery County 
Code.  This section of the code states: 
 
Publicly owned property.  Before engaging in any land-disturbing activity on publicly owned property in 
an area designated as a special protection area, the applying agency or department should prepare a 
combined preliminary and final water quality plan. 
 
Under Section 19-65 of the Special Protection Area law, the Montgomery County Department of 
Permitting Services (MCDPS) and the Planning Board have different responsibilities in the review of a 
Water Quality Plan.  MCDPS has reviewed and conditionally approved the elements of the water quality 
plan under its purview.  The Planning Board’s responsibility is to determine if environmental buffer 
protection, SPA forest conservation and planting requirements, and limits on impervious surfaces have 
been satisfied. 
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County MCDPS Special Protection Area Review Elements 
 
At the time this staff report was due to be posted, MCDPS had not issued a letter of approval for their 
portion of the Water Quality Plan review.  MCDPS staff has indicated that the approval letter would be 
issued prior to the scheduled Planning Board hearing.  MCDPS’ review elements are separate from 
Staff’s review elements; however, MCDPS’ approval memo documenting their required findings is 
necessary prior to the Planning Board’s approval of the Water Quality Plan.  MCDPS’ findings on 
compliance with Chapter 19 include: 1) stormwater management concept, 2) erosion and sediment 
control concept, and 3) best management practices/stream monitoring.  As conditioned, MCDPS’s 
approval memo is required prior to approval of the Water Quality Plan and Staff will include MCDPS’ 
findings at the Planning Board hearing for the record.  Introduction of the MCDPS approval letter into 
the record will be made at the hearing for this project.   
 
Planning Board Special Protection Area Review Elements 
Staff recommends Planning Board approval of the elements of the SPA Water Quality Plan under its 
purview. 
 
Environmental Buffer Protection 
 
A Natural Resources Inventory and Forest Stand Delineation (NRI/FSD) #420131910 was approved by 
Staff on November 3, 2014.  Although the Property contains streams, wetlands, and environmental 
buffers, none of these features are located within the Ten Mile Creek SPA. 
 
Forest Conservation  
 
The Applicant submitted a Preliminary Forest Conservation Plan for review in conjunction with the Park 
Facility Plan.  The Forest Conservation Plan shows the removal of 1.63 acres of forest, of which 
approximately 0.17 acres is located within the SPA.  The impacts to the forest have been minimized to 
the extent practical while still achieving the goals and design standards for creating the new pathway.  
Mitigation for forest removal in the form of forest planting will be provided on the Property.    
 
Impervious Surfaces  
 

The Clarksburg East Environmental Overlay Zone includes an impervious surface limitation of 15%; 
however, per Chapter 59, Section 4.9.4(B)(4) of the County Code, the numerical impervious surface limit 
does not apply to this publicly funded bikeway project.  This section of the Code states: 
 

Impervious surface for any publicly funded road or bikeway identified by the Ten Mile Creek Area Limited 
Amendment to the Clarksburg Master Plan and Hyattstown Special Study Area is exempt from this 
Overlay zone’s impervious surface restriction. 
 

Although the specific numerical impervious limit does not apply, a main goal for development in all SPAs 
is to reduce the amount of impervious surfaces.  The project, by nature, creates some impervious 
surfaces; however, this has been minimized to the extent possible while maintaining the goals of the 
project and applicable design standards.  The path will be 8 feet wide along the approximately 1,000 
feet of trail that is located within the SPA.  The portion of the path located outside of the SPA will 
maintain the 8 foot width, with expansion to 12 feet for the elevated boardwalk portion. The 12 foot 
width is necessary in this area to allow for adequate clearance, turning radii, and guardrails along this 
elevated portion of the trail. 
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CONCLUSION 
 
Staff recommends the Planning Board approve the Preliminary Forest Conservation Plan and the 
Preliminary/Final Water Quality Plan with conditions specified above. 
 
 
ATTACHMENTS 
 

A. Forest Conservation Plan 
B. Tree Variance Request 
C. Tree Variance Recommendation from County Arborist dated August 14, 2015 
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Gaithersburg,  MD 20878. Tel: 301-208-9573. Email jfetchu@cpja.com

Tree Variance Request  for CRZ Impacts & Removal

Mitigation: Five (5) 3" caliper trees shall be planted on-site to mitigate for variance tree removal of tree # 30367 and tree #10021 which has a CRZ impact >30%. Mitigation for tree #10021 is being calculated  in case this tree
does do not survive construction; even with the implementation of protection measures.

Significant Tree Removal

7/17/2015

Planting Note:
1.25 Ac. of planting area to be provided on the final forest conservation plan set.
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Ex. Sub-Soil

Use High-Tensile Fixed Knot Fencing

Form Fence into Circle and Secure
wth Metal Twists

Attach Fence to Stake with Multiple Staples

Attach White Flag Strips to Fence

Fencing to Remain in Place for Entire
Maintenance Period, contractor to remove at
end of maintenance period.

(3) 3.5' Pressure
Treated Wood Stakes

@ Edge of Planting Pit

Mulch

4'

size fencing to enclose
shrub without contact

or protrusions

Width Of Hole 1 1
2 Times Rootmass

Native Backfill Soil

Existing Soil Level

Planting Pit
Minimum Diameter

2x Diameter of Rootball
(Up To 5x in Compacted Soil)

Backfill With
Excavated Soil

Water @ Planting
When Soil Pit Is
1/2 Backfilled

Undisturbed Pit Floor
with 3% Crown

Slope Sides of the Planting Pit

1"-2" High Saucer @
Edge of Planting Pit

Stakes Into
Undisturbed Soil

@ Edge of
Planting Pit

Stakes are Optional

Note: Prune only Dead, Broken
or Crossing Branches
(No Heading Back)

Remove Burlap, Twine, and
Wire Basket From at Least
the Top 1/2 of Root Ball;
Remove All Synthetic Twine
and Synthetic Burlap

Exposed Root Flare Level With or
Maximum 3" Above Final Grade

Use Nylon, Polypropylene, or
Similar 3/4"-1" Wide Woven Cloth
Tree Straps, or Approved Equal

Do Not Use Hose and Wire Guys

"Figure-8" Strap Around Trunk
Allow  1/2"-1" Trunk Movement

Nail/Staple Guy Strap to Stake
Do Not Tie Strap Tightly to Trunk

Remove All Stakes and Guys
After 6 Months

3" Hardwood Mulch on Entire
Planting Pit Except Keep Mulch
3" Away From Trunk

36" height BioBark tree protection

DECIDUOUS TREE PLANTING DETAIL | NTS. TREE PROTECTION DETAIL | NTS. SHRUB PLANTING AND FENCING DETAIL | NTS.

NOTES:
1. Height of cage shall be 4-feet (min.)
2. Cage shall be fastened to stake with two (min.) 11-inch releasable

cable ties (one at top and one 6" (min.) above the ground.
3. Do not damage tree during installation.
4. Substitutions must be approved by forest ecologist.
5. Cages to be removed at direction of forest ecologist.

No. 14 gauge wire fabric with
2" x 4" openings. create 1-foot
diameter cage around tree and
fasten to stake.

6' hardwood guying stake (2' into ground),
(1 stake per tree)

7/17/2015
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DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 Isiah Leggett Lisa Feldt 
 County Executive Director 

 

255 Rockville Pike, Suite 120   •   Rockville, Maryland 20850   •   240-777-7770    240-777-7765 FAX 
www.montgomerycountymd.gov/dep 

                              montgomerycountymd.gov/311 301-251-4850 TTY  
 

August 14, 2015 
 
 
 
Casey Anderson, Chair 
Montgomery County Planning Board 
Maryland National Capital Park & Planning Commission 
8787 Georgia Avenue  
Silver Spring, Maryland  20910 
 
RE:    Little Bennett Regional Park Trail Connector, PP 2015002, NRI/FSD application accepted on 

9/29/2014 
 
Dear Mr. Anderson: 
 

All applications for a variance from the requirements of Chapter 22A of the County Code 
submitted after October 1, 2009 are subject to Section 22A-12(b)(3).  Accordingly, given that the 
application for the above referenced request was submitted after that date and must comply with Chapter 
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all 
review required under applicable law, I am providing the following recommendation pertaining to this 
request for a variance.  

 
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if 

granting the request: 
 

1. Will confer on the applicant a special privilege that would be denied to other applicants; 
2. Is based on conditions or circumstances which are the result of the actions by the applicant; 
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a 

neighboring property; or 
4. Will violate State water quality standards or cause measurable degradation in water quality. 

 
Applying the above conditions to the plan submitted by the applicant, I make the following 

findings as the result of my review: 
 

1. The granting of a variance in this case would not confer a special privilege on this applicant that 
would be denied other applicants as long as the same criteria are applied in each case.  Therefore, 
the variance can be granted under this criterion. 

 
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning 

Department, and the Maryland Department of Natural Resources Forest Service, the disturbance 
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted  
as a condition or circumstance that is the result of the actions by the applicant.  Therefore, the 
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variance can be granted under this criterion, as long as appropriate mitigation is provided for the 
resources disturbed. 

 
3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition 

relating to land or building use, either permitted or nonconforming, on a neighboring property.  
Therefore, the variance can be granted under this criterion. 

 
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State 

water quality standards or cause measurable degradation in water quality.  Therefore, the variance 
can be granted under this criterion. 

 
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a 

variance conditioned upon the applicant mitigating for the loss of resources due to removal or disturbance 
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended 
during the review by the Planning Department.  In the case of removal, the entire area of the critical root 
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even 
that portion of the CRZ located on an adjacent property).  When trees are disturbed, any area within the 
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were 
before the disturbance must be mitigated.  Exceptions should not be allowed for trees in poor or 
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or 
provide stormwater management. Tree protection techniques implemented according to industry 
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during 
construction without permanently reducing the critical root zone, are acceptable mitigation to limit 
disturbance.  Techniques such as root pruning should be used to improve survival rates of impacted trees 
but they should not be considered mitigation for the permanent loss of critical root zone.  I recommend 
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed.  The 
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery 
County Code.   

 
 In the event that minor revisions to the impacts to trees subject to variance provisions are 

approved by the Planning Department, the mitigation requirements outlined above should apply to the 
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.  

 
If you have any questions, please do not hesitate to contact me directly.   
 

        
  Sincerely,    

  
  Laura Miller 
       County Arborist   
 
 
cc:   Mary Jo Kishter, Senior Planner 
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