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Description
A. Preliminary Forest Conservation Plan CU 2017-02
Request for approval of a Preliminary Forest
Conservation Plan as part of a Conditional Use
application to construct a 64 bed residential care
facility located at 19115 Liberty Mill Road,
Germantown, MD; 3.62 acres; identified as Parcel
515 on Tax Map EU 341, at southeast corner of the
intersection of Liberty Mill and Dawson Farm
Roads; R-200 Zone; 1989 Germantown Master
Plan; Great Seneca Creek Watershed.
Applicant:
Arden Courts of Germantown, LLC
Submittal Date: July 20, 2016
Review Basis: Chapter 22A; Forest
Conservation Law
Action needed for Hearing Examiner hearing on
SUMMARY
 Staff Recommendation: Approval with Conditions
 The Planning Board must take action on the Forest Conservation Plan for Conditional Use Application
CU2017-02. The development proposed under this application fully complies with Chapter 22A, the
Forest Conservation Law.

STAFF RECOMMENDATION: Approval of Preliminary Forest Conservation Plan (“PFCP”) No. CU2017-02,
subject to the following conditions:
1. Applicant must submit a Final Forest Conservation Plan (“FFCP”) to M-NCPPC Staff for review
with the Preliminary Plan submittal.
2. The FFCP must be consistent with the final approved PFCP.
3. Applicant must obtain approval of the FFCP prior to recordation of the plat.
4. The Applicant must record a Category I Conservation Easement over all areas of forest retention,
forest planting and environmental buffers as specified on the approved Preliminary Forest
Conservation Plan. The Category I Conservation Easement approved by the M-NCPPC Office of
the General Counsel must be recorded in the Montgomery County Land Records by deed prior
to the start of any demolition, clearing, or grading on the Subject Property, and the Liber Folio
for the easement must be referenced on the record plat.

SITE DESCRIPTION
The subject property is identified as Parce 515 on Tax Map EU 341 and is located at 19115 Liberty Mill
Road, at the southeast corner of the intersection of Liberty Mill and Dawson Farm Roads in the Clopper
Village Analysis Area of the 1989 Germantown Master Plan (“Subject Property” “Property”). The
Property is zoned R-200 and is 3.60 acres in size. The Property currently has a single family detached
residence located in the North corner of the Property with several associated out structures.
The Property is kept in grass with some large trees near the existing house and trees and vegetation
along the east and south property lines. The Property generally slopes from the north corner to the low
point in the south corner with an overall 4.0 percent slope. There are no steep slopes, highly erodible
soils, or 100-year floodplains on the Property. However, there is a adjacent stream 55-feet off of the
south corner and approximately a 0.07 acre (3,049 square feet) portion of that stream valley buffer
(SVB) is on the Property. The Property contains three trees with a Diameter at Breast Height (“DBH”) of
30 inches or greater in the immediate area of the existing house. In addition there are six trees with a
DBH between 24-inches and 30-inches on the Property. There is no forest on the Property.
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Figure 1. Project Vicinity

Neighboring properties are all zoned R-200. The neighboring land uses to the north, east and south are
all residential. The property to the west across Liberty Mill Road from this site is Germantown
Elementary School (Figure 2).

PROJECT DESCRIPTION
The PFCP (Attachment A) was prepared in support of Conditional Use Application No. CU2017-02. The
conditional use application is to retain the existing residence and to construct a sixty-four bed
residential care facility in a residential zone. While the Planning Board is advisory on Conditional Use
applications per 59.7.3.1 of the Zoning Ordinance, the Planning Board must make a finding that the
pending conditional use application complies with Chapter 22A of the County Code and approve the
Preliminary Forest Conservation Plan.
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Figure 2. 2015 Aerial Photograph of Project Site

ANALYSIS AND FINDINGS
Forest Conservation
The Application meets the requirements of Chapter 22A of the Montgomery County code. A Natural
Resource Inventory/Forest Stand Delineation (NRI/FSD) was approved by M-NCPPC staff (“Staff”) for the
Property on February 5, 2016. There is no forest on the Property. However, there is a small segment of
stream valley buffer (SVB) in the lower southern corner of the Property that extends from an off-site
stream. A Preliminary Forest Conservation Plan has been submitted for review as part of the conditional
use application. Since there is no forest on the property the County Code requires an afforestation
requirement equal to 15 percent of the net tract area. This site generates a 0.56-acre planting
requirement. The Applicant proposes to meet this requirement by planting 0.07-acre of the on-site SVB
and purchasing credits in an off-site forest mitigation bank for the remaining 0.49-acres.

Forest Conservation Variance
Section 22A-12(b) (3) of Montgomery County Forest Conservation Law provides criteria that identify
certain individual trees and other vegetation as high priority for retention and protection. The law
requires that there be no impact to: trees that measure 30 inches or greater DBH; are part of an historic
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site or designated with an historic structure; are designated as a national, State, or County champion
trees; are at least 75 percent of the diameter of the current State champion tree of that species; or
trees, shrubs, or plants that are designated as Federal or State rare, threatened, or endangered
species. Any impact to high priority vegetation, including disturbance to the critical root zone (CRZ)
requires a variance. An applicant for a variance must provide certain written information in support of
the required findings in accordance with Section 22A-21 of the County Forest Conservation
Law. Development of the Property requires impact to two trees identified as high priority for retention
and protection, therefore, the Applicant has submitted a variance request to impact these trees.
Variance Request - The Applicant submitted a variance request in a letter dated September 7, 2016. The
Applicant proposes to impact the critical root zones (CRZ) of two specimen trees that are 30 inches or
greater DBH, that are considered high priority for retention under Section 22A-12(b)(3) of the County
code. Table 1 below identifies the trees and the area of CRZ to impacted for each tree.

Tree
Number

Species

DBH
Inches

Status

2

Red Maple (Acer
rubra)

55”

To be impacted. Tree is in good to fair condition. Construction will
impact approximately 13% of the CRZ.
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Silver Maple (Acer
saccharinum)

38”

To be impacted. Tree is in good condition. Construction will impact
approximately 16% of the CRZ.

Table 1: Variance Trees to be impacted or removed

Unwarranted Hardship Basis
Per Section 22A-21(a), an applicant may request a variance from Chapter 22A if the applicant can
demonstrate that enforcement of Chapter 22A would result in an unwarranted hardship.
This site is located in the Clopper Village, CL-2 Analysis Area of the Germantown Master Plan. The
Master Plan specifically calls out this area as being suitable for a child or elderly care facility. The layout
and arrangement of the proposed facility is driven by the need to provide the most efficient care
possible for the residents. The location of the structure is in part necessitated by the requirement to
protect a portion of a stream valley buffer in the southern corner of the Property thereby pushing the
building slightly to the north and west and closer to the existing residential unit. As a result, some
construction impacts to two variance trees located adjacent to the existing residence are necessary.
In this case, the Applicant is faced with having to impact the CRZs of two variance trees, Trees #2 and #4.
Both of these trees are located adjacent to the existing residence (Figure 3). The impacts to these two
variance trees comes from the need to install storm water management structures and for some site
grading. Given the small area in which to construct the residential care facility, its access and its parking
requirments these small impacts to the variance trees cannot be avoided. The arboriculture industry
standard for construction impacts to trees is to limit those impacts to no more than approximately 30
percent of the Critical Root Zone (CRZ). More than 30 percent impact to the CRZ and the overall healthy
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viability of the tree comes into question. Tree #2 is proposed to have approximately 13 percent of its
CRZ impacted and Tree #4 about 16 percent. This low percentage of impact to both trees is well under
the industry standard and these trees are fully expected to rebound from this construction impact and
remain in healthy condition.

Figure 3. PFCP showing location of 2 variance trees
Based on the above information, Staff concludes that the Applicant has a sufficient unwarranted
hardship to justify a variance request.
Variance Findings - Section 22A-21 of the County Forest Conservation Law sets forth the findings that
must be made by the Planning Board or Planning Director, as appropriate, in order for a variance to be
granted. Staff has made the following determinations in the review of the variance request and the
proposed forest conservation plan:

1. Will not confer on the applicant a special privilege that would be denied to other applicants.
Granting the variance will not confer a special privilege on the Applicant as the impact to these
two trees is due to the location of the trees and necessary site design requirement. Therefore,
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Staff believes that the granting of this variance is not a special privilege that would be denied to
other applicants.
2. Is not based on conditions or circumstances which are the result of the actions by the applicant.
The requested variance is not based on conditions or circumstances which are the result of
actions by the Applicant. The requested variance is based upon the existing site conditions and
necessary design requirements including the need to provide stormwater management for the
existing house.
3. Is not based on a condition relating to land or building use, either permitted or non-conforming,
on a neighboring property.
The requested variance is a result of the existing conditions and not as a result of land or
building use on a neighboring property.
4. Will not violate State water quality standards or cause measurable degradation in water quality.
The variance will not violate State water quality standards or cause measurable degradation in
water quality. The specimen trees are only having a small portion of their CRZs being impacted.
Therefore, Staff concurs that the project will not violate State water quality standards or cause
measurable degradation in water quality.
Mitigation for Trees Subject to the Variance Provision – As per standard Staff practice, mitigation is only
required in the event a variance tree is removed. In this case, the two specimen trees are only being
slightly impacted. As a result, Staff is not requiring replacement mitigation for this variance request.
County Arborist’s Recommendation on the Variance - In accordance with Montgomery County Code
Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the
County Arborist in the Montgomery County Department of Environmental Protection for a
recommendation prior to acting on the request. The request was forwarded to the County Arborist on
September 14, 2016. Under Section 22A-19(c), the County Arborist has 30 days to provide a
recommendation back to the Planning Board, otherwise the recommendation must be presumed to be
favorable. Staff received a response from the County Arborist on September 23, 2016 recommending
Planning Board approval of the variance request (Attachment B).
Variance Recommendation - Staff recommends approval of the variance request.

CONCLUSION
The PFCP meets all applicable requirements of Chapter 22A of the County Code. Therefore, Staff
recommends that the Planning Board approve Applicant’s request for a variance from Chapter 22A and
the Preliminary Forest Conservation Plan with the conditions cited in this Staff Report.
Attachments:
Attachment A – Preliminary Forest Conservation Plan
Attachment B – County Arborist Tree Variance Response Letter
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ATTACHMENT B

DEPARTMENT OF ENVIRONMENTAL PROTECTION
Isiah Leggett
County Executive

Lisa Feldt
Director

September 23, 2016
Casey Anderson, Chair
Montgomery County Planning Board
Maryland National Capital Park & Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910
RE:

Arden Courts, DAIC CU 2017-02, NRI/FSD application accepted on 1/12/2016

Dear Mr. Anderson:
All applications for a variance from the requirements of Chapter 22A of the County Code
submitted after October 1, 2009 are subject to Section 22A-12(b)(3). Accordingly, given that the
application for the above referenced request was submitted after that date and must comply with Chapter
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all
review required under applicable law, I am providing the following recommendation pertaining to this
request for a variance.
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if
granting the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.
Applying the above conditions to the plan submitted by the applicant, I make the following
findings as the result of my review:
1. The granting of a variance in this case would not confer a special privilege on this applicant that
would be denied other applicants as long as the same criteria are applied in each case. Therefore,
the variance can be granted under this criterion.
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning
Department, and the Maryland Department of Natural Resources Forest Service, the disturbance
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted
as a condition or circumstance that is the result of the actions by the applicant. Therefore, the
variance can be granted under this criterion, as long as appropriate mitigation is provided for the
resources disturbed.
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3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition
relating to land or building use, either permitted or nonconforming, on a neighboring property.
Therefore, the variance can be granted under this criterion.
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State
water quality standards or cause measurable degradation in water quality. Therefore, the variance
can be granted under this criterion.
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a
variance conditioned upon meeting ‘conditions of approval’ pertaining to variance trees recommended by
Planning staff, as well as the applicant mitigating for the loss of resources due to removal or disturbance
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended
during the review by the Planning Department. In the case of removal, the entire area of the critical root
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even
that portion of the CRZ located on an adjacent property). When trees are disturbed, any area within the
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were
before the disturbance must be mitigated. Exceptions should not be allowed for trees in poor or
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or
provide stormwater management. Tree protection techniques implemented according to industry
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during
construction without permanently reducing the critical root zone, are acceptable mitigation to limit
disturbance. Techniques such as root pruning should be used to improve survival rates of impacted trees
but they should not be considered mitigation for the permanent loss of critical root zone. I recommend
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed. The
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery
County Code.
In the event that minor revisions to the impacts to trees subject to variance provisions are
approved by the Planning Department, the mitigation requirements outlined above should apply to the
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.
If you have any questions, please do not hesitate to contact me directly.

Sincerely,

Laura Miller
County Arborist

cc:

Doug Johnsen, Senior Planner
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Dear Mr. Anderson:
All applications for a variance from the requirements of Chapter 22A of the County Code
submitted after October 1, 2009 are subject to Section 22A-12(b)(3). Accordingly, given that the
application for the above referenced request was submitted after that date and must comply with Chapter
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all
review required under applicable law, I am providing the following recommendation pertaining to this
request for a variance.
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if
granting the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.
Applying the above conditions to the plan submitted by the applicant, I make the following
findings as the result of my review:
1. The granting of a variance in this case would not confer a special privilege on this applicant that
would be denied other applicants as long as the same criteria are applied in each case. Therefore,
the variance can be granted under this criterion.
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning
Department, and the Maryland Department of Natural Resources Forest Service, the disturbance
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted
as a condition or circumstance that is the result of the actions by the applicant. Therefore, the
variance can be granted under this criterion, as long as appropriate mitigation is provided for the
resources disturbed.
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3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition
relating to land or building use, either permitted or nonconforming, on a neighboring property.
Therefore, the variance can be granted under this criterion.
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State
water quality standards or cause measurable degradation in water quality. Therefore, the variance
can be granted under this criterion.
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a
variance conditioned upon meeting ‘conditions of approval’ pertaining to variance trees recommended by
Planning staff, as well as the applicant mitigating for the loss of resources due to removal or disturbance
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended
during the review by the Planning Department. In the case of removal, the entire area of the critical root
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even
that portion of the CRZ located on an adjacent property). When trees are disturbed, any area within the
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were
before the disturbance must be mitigated. Exceptions should not be allowed for trees in poor or
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or
provide stormwater management. Tree protection techniques implemented according to industry
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during
construction without permanently reducing the critical root zone, are acceptable mitigation to limit
disturbance. Techniques such as root pruning should be used to improve survival rates of impacted trees
but they should not be considered mitigation for the permanent loss of critical root zone. I recommend
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed. The
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery
County Code.
In the event that minor revisions to the impacts to trees subject to variance provisions are
approved by the Planning Department, the mitigation requirements outlined above should apply to the
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.
If you have any questions, please do not hesitate to contact me directly.
Sincerely,

Laura Miller
County Arborist
cc:

Doug Johnsen, Senior Planner

