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Summary
▪ Staff recommends Approval with conditions.
▪ Although this application is an Administrative Subdivision Plan, the County Code does not currently allow
the Planning Director to administratively approve forest conservation plans, therefore, this
Administrative Subdivision Plan was referred to the Planning Board.
▪ Meets the applicability requirements for Administrative Subdivision Plan to create up to three (3) lots for
detached houses.
▪ Meets requirements of Chapter 22A, Forest Conservation Law.
▪ Substantially conforms to the 2002 Potomac Subregion Master Plan.
▪ The application requires minor road widening and cul-de-sac improvements on Three Sisters Road per
MCDOT Road Code Standards for fire and rescue access purposes.

ADMINISTRATIVE SUBDIVISION PLANS
Chapter 50, Section 6.1 of the County Code permits subdivision of land by filing an Administrative
Subdivision Plan instead of a Preliminary Plan in limited circumstances. The necessary technical
requirements of these applications must be reviewed under Section 50.4.3.
Under Section 50.6.3.B, the Planning Director must act upon the application, in writing, or may require
that the application be acted upon by the Planning Board. Because County Code does not currently allow
the Planning Director to administratively approve forest conservation plans, this Administrative
Subdivision Plan was referred to the Planning Board.
A Pre-submittal Community Meeting with the community/public/parties of record is not required.
However, as required, the Applicant posted signs on the development site and provide public notice that
the application was filed under Section 50.00.01 of the Administrative Procedures for Development
Review.
On March 30, 2017, Barry T. Covington (“Applicant”) filed an administrative subdivision plan application
designated Administrative Subdivision Plan No. 620170030 (“Administrative Plan” or “Application”). The
application was filed for approval of an administrative subdivision of property that would create three lots
on 9.866 acres of land in the RE-2 zone, located in 12951 Three Sisters Road (“Subject Property”), in the
Rural West Policy Area and 2002 Potomac Subregion Master Plan (“Master Plan”) area.
A notice of the subject administrative subdivision plan was sent to all required parties by the Applicant on
April 3, 2017. The notice gave the interested parties 15 days to review and comment on the contents of
the plan. Staff did not receive any correspondence regarding the application.

RECOMMENDATION: Approval subject to the following conditions:
1. This Administrative Subdivision Plan is limited to three lots for three one-family detached
dwelling units.
2. The Applicant must comply with the conditions of approval for the Preliminary/Final Forest
Conservation Plan No. 620170030, approved as part of this Administrative Subdivision Plan, with
the following conditions:
a. Prior to the start of any demolition, clearing, grading or construction on the Subject Property,
the Applicant must record a Category I Conservation Easement over the 2.80 acres as
specified on the approved Preliminary/Final Forest Conservation Plan (FFCP). The Category I
Conservation Easement approved by the M-NCPPC Office of the General Counsel must be
recorded in the Montgomery County Land Records by deed and the Liber Folio for the
easement must be referenced on the record plat.
b. Prior to the start of any demolition, clearing, grading or construction on the Subject Property,
the Applicant must submit a two-year Maintenance and Management Agreement approved
by the M-NCPPC Office of General Counsel. The maintenance and management agreement is
required for all forest planting areas credited toward meeting the requirements of the FFCP,
including the reforestation/afforestation of environmental buffers.
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c. Prior to the start of any demolition, clearing, grading or construction on the Subject Property,
the Applicant must provide financial surety to the M-NCPPC Planning Department for the 2.80
acres of new afforestation/reforestation planting.
d. The Applicant must install the 2.80 acres of afforestation/reforestation plantings specified on
the FFCP within the Category I Conservation Easement during the first planting season
following the issuance of the first sediment and erosion control permit for this project unless
otherwise modified by the M-NCPPC Forest Conservation Inspector.
e. Prior to Certified FFCP, the FFCP must show the installation of Tree Protection Fencing (TPF)
along the LOD adjacent to and within the Critical Root Zone (CRZ) of Tree #8.
f. Prior to Certified FFCP, a note must be added to the FFCP stating that the removal of the
equestrian facilities is to be accomplished by hand only with no construction equipment
allowed in this portion of the LOD.
g. Prior to the release of the first building permit, the Applicant must remove the existing
equestrian facilities within the environmental buffer by hand, implemented under the MNCPPC Forest Conservation Inspector’s approval and guidance.
h. Following the removal of the equestrian facilities and prior to the installation of the required
afforestation/reforestation, the Applicant must remediate this disturbed area by tilling and
composting the soil to a minimum depth of 6” with the oversight of the M-NCPPC Forest
Conservation Inspector.
i. The Applicant must install permanent forest conservation easement signage along the
perimeter of the conservation easements in all areas, as determined by the FFCP and the MNCPPC Forest Conservation Inspector.
j. Mitigation for the removal of six variance trees must be provided in the form of planting
eighteen (18) native canopy trees with a minimum planting stock size of three caliper inches.
The trees must be planted outside of any rights-of-way, or utility easements, including
stormwater management easements. The planting locations of these trees and any
substitution of species from what is shown on the approved FFCP are subject to the approval
of the M-NCPPC Forest Conservation Inspector.
k. The Applicant must comply with all tree protection and tree save measures shown on the
approved FFCP. Tree save measures not specified on the FFCP may be required by the MNCPPC Forest Conservation Inspector.
l. The Applicant must have all required site inspections performed by M-NCPPC staff per Section
22A.00.01.10 of the Forest Conservation Regulation.
m. The limits of disturbance (LOD) on the Final Sediment and Erosion Control Plan must be
consistent with the LOD shown on the approved FFCP.
3. The Planning Board accepts the recommendations of the Montgomery County Department of
Transportation (“MCDOT”) in its letter dated May 11, 2017, and hereby incorporates them as
conditions of the Administrative Subdivision Plan approval. The Applicant must comply with each
of the recommendations as set forth in the letter, which may be amended by MCDOT provided
that the amendments do not conflict with other conditions of the Administrative Subdivision Plan
approval.
4. Prior to recordation of plat(s), the Applicant must satisfy the provisions for access and
improvements as required by MCDOT.
5. The Applicant must widen Three Sisters Road from approximately 18 feet in width to 20 feet in
accordance with MCDOT Road Code Standard 211.02 from the Subject Property to Glen Road.
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6. The Applicant must construct the cul-de-sac at the end of Three Sisters Road in accordance with
MCDOT Road Code Standard 222.02.
7. Prior to submittal of a record plat, the Applicant must revise their traffic statement to conform
with the 2016-2020 Subdivision Staging Policy including its person trips generation standards
subject to MNCPPC Staff approval.
8. The Planning Board accepts the recommendations of the Montgomery County Department of
Permitting Services (MCDPS), Fire Department Access and Water Supply Section in its letter dated
May 9, 2017, and hereby incorporates them as conditions of approval. The Applicant must comply
with each of the recommendations as set forth in the letter, which MCDPS may amend if the
amendments do not conflict with other conditions of Administrative Subdivision Plan approval.
9. The Planning Board has accepted the recommendations of the Montgomery County Department
of Permitting Service (“MCDPS”) – Water Resources Section in its stormwater management
concept letter dated May 17, 2017, and hereby incorporates them as conditions of the
Administrative Subdivision Plan approval. The Applicant must comply with each of the
recommendations as set forth in the letter, which may be amended by MCDPS – Water Resources
Section provided that the amendments do not conflict with other conditions of the Administrative
Subdivision Plan approval.
10. The Planning Board has accepted the recommendations of the Montgomery County Department
of Permitting Service (“MCDPS”) – Well and Septic Section in its letter dated May 31, 2017, and
hereby incorporates them as conditions of the Administrative Subdivision Plan approval. The
Applicant must comply with each of the recommendations as set forth in the letter, which may
be amended by MCDPS – Well and Septic Section provided that the amendments do not conflict
with other conditions of the Administrative Subdivision Plan approval.
11. The record plat must show necessary easements.
12. The record plat must reflect common ingress/egress and utility easements over all shared
driveways.
13. The Adequate Public Facility (“APF”) review for the Administrative Subdivision Plan will remain
valid for sixty-one (61) months from the date of mailing of this Memorandum.
14. The Certified Administrative Subdivision Plan must contain the following note:
“Unless specifically noted on this plan drawing or in the Planning Board conditions of
approval, the building footprints, building heights, on-site parking, site circulation, and
sidewalks shown on the Administrative Subdivision Plan are illustrative. The final
locations of buildings, structures and hardscape will be determined at the time of issuance
of building permit(s). Please refer to the zoning data table for development standards
such as setbacks, building restriction lines, building height, and lot coverage for each
lot. Other limitations for site development may also be included in the conditions of the
Planning Board’s approval.”
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PROPERTY and VICINITY DESCRIPTION (Figures 1 and 2)
Administrative Subdivision Plan No. 620170030 (“Application” or “Administrative Subdivision Plan”) is a
request to subdivide a property identified as Parcel 3 in Plat Book 71, Plat 6716 in a deed at Liber 28314,
Folio 95; located at 12951 Three Sisters Road and consisting of 9.61 acres, zoned RE-2 (“Property” or
“Subject Property”) into three lots. The Property is within the 2002 Potomac Subregion Master Plan
(“Master Plan”). As depicted in the figures below, the Property has one existing single family home with a
barn on it. The surrounding properties are all single family residential dwellings in the RE-2 zone.

Figure 1 – Vicinity
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Figure 2 - Topography

PROJECT DESCRIPTION (Figures 3 and 4)
The Application proposes three lots to accommodate three detached one-family homes using a shared
driveway. Water wells and sand mounds for on-site septic service will be utilized. The Application will
preserve existing forest and stream buffer on the Property.
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Figure 3 - Overall Administrative Subdivision Plan

Figure 4 - Close Up of Administrative Subdivision Plan
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ANALYSIS AND FINDINGS FOR CHAPTER 50, SECTION 6.1.C - Applicability
1. The lots are approved for standard method development.
The lots were submitted and are approved for standard method development in the RE-2 zone.
2. Written approval for any proposed well and septic area is received from the Department of
Permitting Services (DPS), Well and Septic Section before approval of the plat.
The Application has received approval from DPS, Well and Septic Section in their approval letter
dated May 31, 2017 (Attachment 8) for the use of sand mound systems and water wells.
3. Any required road dedications and associated public utility easements are shown on the plat and
the applicant provides any required improvements.
The Application requires no additional right-of-way dedication because the previously recorded
Plat No. 6716 granted all the necessary right-of-way in 1962 in accordance with the Master Plan.
The Application shows all necessary public utility easements. Furthermore, the Application
improves Three Sisters Road by improving the cul-de-sac to MCDOT Road Code Standard 222.02.
Finally, the Applicant must improve Three Sisters Road by adding 2 additional feet of paving width
using MCDOT Road Code Standard 211.02 to the intersection with Glen Road. Both road
improvements are necessary to meet fire access requirements.
4. The requirements for adequate public facilities under Section 4.3.J are satisfied before approval of
the plat.
As conditioned and discussed below, the requirements for adequate public facilities have been
met.
5. Forest conservation, stormwater management, and environmental protection requirements are
satisfied before approval of the plat.
a. As conditioned and discussed below, the Forest Conservation requirements of Chapter 22A
have been met.
b. As discussed below, the Application has received approval from DPS, Water Resources Section
in their approval letter dated April 12, 2017 (Attachment 7).
c. There no additional environmental protection requirements to be met.
ANALYSIS AND FINDINGS FOR CHAPTER 50, SECTION 4.3 – Technical Review
1. The layout of the subdivision, including size, width, shape, orientation and density of lots, and
location and design of roads is appropriate for the subdivision given its location and the type of
development or use contemplated and the applicable requirements of Chapter 59, Sections
50.4.3.B, 50.4.3.C, and 50.4.3.E.
The Administrative Subdivision Plan meets all applicable sections of the Subdivision
Regulations. The proposed lot sizes, widths, shapes and orientations are appropriate for the
location of the subdivision, taking into account the design recommendations included in the
Master Plan, and for the building type (single family homes) contemplated for the Subject
Property.
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The lots were reviewed for compliance with the dimensional requirements for the RE-2 zone as
specified in the Zoning Ordinance. The lots as proposed will meet all the dimensional
requirements for area, frontage, width, and setbacks in that zone. A summary of this review is
included in Table 1. The Administrative Subdivision Plan has been reviewed by other applicable
county agencies, all of whom have recommended approval.
Table 1 – Development Review Table
Required by the Zone

RE-2

Minimum Lot Area

87,120 sq. ft or 2 acres

Minimum Lot Frontage

25 feet
150 feet

Minimum Lot Width at
B.R.L.

25%
Maximum Lot Coverage

Proposed for Approval

Lot 36 = 2.134 acres
Lot 37 = 4.187 acres
Lot 38 = 3.660 acres
Lot 36 = 120.82 feet
Lot 37 = 26.92 feet
Lot 38 = 32.46 feet
Lot 36 = 168.7 feet
Lot 37 = 150 feet
Lot 38 = 150 feet
Lot 36 = 3.7% +/Lot 37 = 1.9% +/Lot 38 = 2.1% +/-

Setbacks (for all lots)
Front
Side, abutting Residential
Rear, abutting Residential
Building Height**
Site Plan Required

50 feet
17 feet min./ 35 feet total
35 feet
50 feet max.
No

50 feet or greater
17 feet min./ 35 feet total or
greater
35 feet or greater
50 feet or lower
No

2. The Administrative Subdivision Plan substantially conforms to the master plan
Planning staff (“Staff”) finds that the Application substantially complies with the 2002 Potomac
Subregion Master Plan because the purpose of the Master Plan is to protect the Subregion’s
natural environment and unique ecosystems, strengthen communities, maintain the
transportation network, expand community facilities, and utilize historic preservation to
contribute to the Subregion’s unique sense of community. The Subject Property is located in the
Travilah planning area of the Master Plan. The Master Plan provides no specific recommendations
for the Subject Property other than to recommend the RE-2 zoning which would continue the
large lot residential appearance of the planning area and preserving environmental features.
Planning, Land Use and Buildings
The Master Plan reconfirms the zoning applied to the Subject Property. The Travilah planning area
is a low-density area which acts as a transition from the higher densities of the Potomac and North
Potomac planning areas to lower densities in Darnestown and the natural environment of the
Potomac River.
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Travilah is a more rural portion of the Subregion. The lack of community sewer systems has
ensured low-density residential neighborhoods. The Application conforms to the general
guidance of the Master Plan by providing a low-density residential development served by septic
systems.
Transportation
The Master Plan’s Transportation Section does not identify Three Sisters Road as a master planned
road; however, the road is a publicly dedicated and maintained roadway. Three Sister’s Road
connects to Glen Road, which is a rustic road. The Master Plan’s Transportation Section seeks to
preserve the Subregion’s existing character via the two-lane road policy and the rustic roads
program. The Application is consistent with the guidance of the Master Plan. While the width of
Three Sister’s Road will be increased from 18 to 20 feet to meet fire department code
requirements, the 20-foot-wide section is the minimum accepted pavement width for a two-way
road in the Road Code.
Environment
The environmental recommendations in the Master Plan focus on water quality protection for the
watersheds in the Subregion and protecting forests as well as wetlands. The Subject Property is
located in the Sandy Branch tributary to the greater Watts Branch watershed. The Administrative
Subdivision Plan provides the required stormwater and water quality features to protect the
watershed and preserve existing forest under Montgomery County Code. Low density residential
uses in the RE-2 Zone can help maintain good water quality standards.
3. Public facilities will be adequate to support and service the area of the subdivision
Roads and Transportation Facilities
The transportation Adequate Public Facilities (APF) test is satisfied under the current 2016
Subdivision Staging Policy. The Property is located in the Rural West Policy Area.
A traffic study is not required to satisfy the APF’s Local Area Transportation Review (LATR) test
because the three new single-family detached units do not generate 50 or more person trips
during the weekday morning (6:30 to 9:30 a.m.) and evening (4:00 to 7:00 p.m.) peak periods. As
conditioned, prior to submittal of a record plat, the Applicant must revise their traffic statement
to conform with the 2016-2020 Subdivision Staging Policy including its person trips generation
standards.
Three Sisters Road is a secondary residential street with 60 feet of right-of-way. The right-of-way
granted with the recording of Plat No. 6716 was 60 feet in width, therefore, no additional rightof-way dedication is necessary as part of this Application.
Other Public Facilities and Services
Other public facilities and services are available and adequate to serve the proposed lots. The
Subject Property has W-6 and S-6 water and sewer service categories, respectively, and will utilize
on-site septic systems and water wells. There is no planned access to public sewer or water service
in this area; therefore, wells and sand mounds for septic service will be utilized on-site. The
MCDPS – Well and Septic Section reviewed the Application and issued a letter of approval on May
31, 2017 (Attachment 8).
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The Application was reviewed by the Montgomery County Department of Permitting Services,
Fire Department Access and Water Supply office. A Fire Access Plan was approved on May 9, 2017
(Attachment 6). During the review, access to the Subject Property was determined to be
inadequate by MCFRS in terms of the width of Three Sisters Road and the existing pavement of
the cul-de-sac at the end of Three Sisters Road. The Applicant submitted plans to widen Three
Sister Road and upgrade the cul-de-sac to MCDOT standards to ensure adequate fire truck turn
around. This alternative has been approved by MCFRS, MCDOT and is supported by Staff. All of
the private infrastructure encroachments in the public right-of-way will have to be removed in
order to construct the required improvements.
Other utilities, public facilities and services, such as electric, telecommunications, police stations,
firehouses and health services are currently operating within the standards set by the Subdivision
Staging Policy Resolution currently in effect. The Application is located in the Winston Churchill
High School, Hoover Middle School, and Potomac Elementary School areas. None of these school
levels are identified as a school in moratorium. Therefore, adequate school capacity exists to
address all students generated by this Application.
4. All Forest Conservation Law, Chapter 22A requirements are satisfied
Natural Resource Inventory/Forest Stand Delineation
The Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) #420160460 for the Subject
Property was approved on March 31, 2015. The NRI/FSD identifies the environmental features
and forest resources on the Subject Property. The Subject Property contains a treed area at the
rear of the lot, but does not contain any forest as defined in the Forest Conservation Law. The
Sandy Branch stream is a perennial Use I-P stream located on the Subject Property along the
northern property line. In conjunction with the stream there is an environmental buffer totaling
2.71 acres comprised of the stream, associated wetlands, a 100-year floodplain and steep slopes.
There are a number of specimen and significant trees located within the environmental buffer,
but due to a lack of understory species this area is not classified as forest. There are 29 trees equal
to or greater than 24” DBH that were identified on or within 100-feet of the property lines. Of
those 29 trees, 16 trees are 30” DBH or greater (specimen).
Forest Conservation Plan
The Application meets the requirements of Chapter 22A of the Montgomery County Forest
Conservation Law. As required by Chapter 22A, a combined Preliminary/Final Forest Conservation
Plan (FCP) for the project was submitted with the Administrative Subdivision Plan application. The
total net tract area for forest conservation purposes is 10.18 acres which includes 9.86 acres for
Parcel 3 and 0.32 acres of off-site work for the widening of Three Sisters Road. The Subject
Property is zoned RE-2 and is considered Medium Density Residential under the Trees Technical
Manual. This results in an afforestation requirement of 2.04 acres. The Applicant is meeting and
exceeding this requirement by installing afforestation plantings of 2.80 acres at the rear of the
Subject Property within the stream buffer and proposed Category I Conservation Easement.
Forest Conservation Variance
Section 22A-12(b)(3) of Montgomery County Forest Conservation Law provides criteria that
identify certain individual trees and other vegetation as high priority for retention and protection.
The law requires that there be no impact to: trees that measure 30 inches or greater DBH; are
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part of an historic site or designated with an historic structure; are designated as a national, State,
or County champion trees; are at least 75 percent of the diameter of the current State champion
tree of that species; or trees, shrubs, or plants that are designated as Federal or State rare,
threatened, or endangered species. Any impact to high priority vegetation, including disturbance
to the critical root zone (CRZ) requires a variance. An applicant for a variance must provide certain
written information in support of the required findings in accordance with Section 22A-21 of the
County Forest Conservation Law. Development of the Subject Property requires impact to trees
identified as high priority for retention and protection, therefore, the Applicant has submitted a
variance request for these impacts.
Variance Request
The Applicant submitted a variance request in a letter dated August 3, 2017 (Attachment 3). There
are 16 specimen sized trees within the Subject Property boundary and two specimen trees within
the public right-of-way on Three Sisters Road. The Applicant proposes to remove six specimen
trees and impact four additional specimen trees that are 30 inches or greater DBH.
Three of the six trees proposed to be removed are within the limits of disturbance (LOD) (Table
2). Two trees, Trees #2 and #20, are just outside of the LOD, but are in such a poor condition that
the proximity of the construction activity may set these trees up to become hazard trees in the
future. One tree, Tree #41 is located within the right-of-way of Three Sisters Road and lies just
outside the LOD for the road widening work. The Applicant will make every reasonable effort to
save Tree #41, but is requesting permission to remove this tree in the event all attempts fail. In
addition to these six trees there are four trees, Trees #1, #3, #8 and #21, that will have each have
between approximately 20% to 30% of their respective critical root zones (CRZ) impacted by
construction activity (Table 3).

Table 2: Variance Trees to be removed
Tree
Number
2
20
22
25
26
41

Tree
Species
Northern Catalpa
(Catalpa speciosa)
Northern Catalpa
(Catalpa speciosa)
Northern Catalpa
(Catalpa speciosa)
White Pine
(Pinus strobus)
White Pine
(Pinus strobus)
Black Oak
(Quercus velutina)

DBH
Inches
36
34
39
32
33
39.5

Percent
Impact
to CRZ
0%

Tree Status

45%

To be removed. Poor condition, potential hazard
tree.
To be removed. Poor condition, potential hazard
tree.
To be removed.

88%

To be removed.

100%

To be removed.

23%

To be removed. Good condition, attempt to save.

6%

12

Table 3: Variance Trees to be impacted
Tree
Number
1
3
8
21

Tree
Species
Black Oak
(Quercus velutina)
Northern Catalpa
(Catalpa speciosa)
Silver Maple
(Acer saccharinum)
Northern Catalpa
(Catalpa speciosa)

DBH
Inches
35
41
38
46

Percent
Impact
to CRZ
30%

To be impacted.

31%

To be impacted.

20%

To be impacted.

30%

To be impacted.

Tree Status

Unwarranted Hardship Basis
Per Section 22A-21(a), an applicant may request a variance from Chapter 22A if the applicant
can demonstrate that enforcement of Chapter 22A would result in an unwarranted hardship.
In this case, the Applicant is faced with having to remove six specimen trees and impact four
others. Five of these trees are located on the site and one is located off-site within the
adjoining right-of-way. These trees are spread over the active construction area of the Subject
Property (Figure 5).
Staff has determined that the impacts to these trees for the construction of both the homes
and septic systems on these lots are unavoidable. The location of the proposed homes has
been pushed as close to Three Sisters Road as possible to limit overall disturbance to the site
to retain environmental resources consistent with the master plan recommendations. The
location of the septic systems are restricted by site conditions and have been located for
optimum performance.
Trees #2, #20, #22, #25, #26 and #41 are proposed to be removed. Trees #2 and #20 are
outside of the limits of disturbance (LOD), but are in such poor condition that they are
suggested to be removed to prevent these trees from becoming hazard trees in the future.
Trees #22, #25 and #26 are located within the grading and septic area for Lot 38 and will need
to be removed to construct this Lot. Tree #41 is within the right-of-way of Three Sisters Road
and although marked for removal, the Applicant will take all reasonable measures to preserve
this tree.
Trees #1, #3, #8 and #21 will have approximately between 20% to 30% of their CRZ impacted
with this construction activity. The arboriculture industry standard for construction impacts
to trees is to limit those impacts to no more than approximately 30 percent of the CRZ. More
than 30 percent impact to the CRZ and the overall healthy viability of the tree comes into
question. Staff believes that Trees #1, #3, #8 and #21 will recover from these impacts.
As a result, not being able to request a variance to remove these six trees and impact four
others would constitute an unwarranted hardship on this Applicant to develop this site
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consistent with the master plan recommendations. Therefore, Staff concurs that the
Applicant has a sufficient unwarranted hardship to justify a variance request.
Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be
made by the Planning Board or Planning Director, as appropriate, for a variance to be granted.

Figure 5 – Variance Trees and Site Constraints
Staff has made the following determinations based upon the required findings in the review
of the variance request and the Forest Conservation Plan:
Variance Findings
1. Will not confer on the applicant a special privilege that would be denied to other
applicants.
Granting the variance will not confer a special privilege on the Applicant as the removal
of the six trees and impacts to four others is due to the location of the trees and necessary
site design requirements imposed by governmental agencies and master plan
recommendations. Therefore, Staff believes that the granting of this variance is not a
special privilege that would be denied to other applicants.
2. Is not based on conditions or circumstances which are the result of the actions by the
applicant.
The requested variance is not based on conditions or circumstances which are the result
of actions by the Applicant. The requested variance is based upon the existing site
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conditions, current health conditions of the trees and necessary requirements of this
Administrative Subdivision application. Three of the specimen trees proposed to be
removed (Trees #22, #25 and #26) are located within the primary and reserve sand mound
septic fields for Lot 38. The necessary slope grading and design criteria for the sand
mounds greatly restricts the area on which they can be located. In this case, the best area
on Lot 38 for the sand mounds also coincides with the location of two specimen trees.
Two other specimen trees (Trees #2 and #20) are proposed to be removed due to their
overall poor health. It is felt that the construction impacts to these two trees has the
potential of creating hazard trees in the future and is advisable to remove them now. The
last tree proposed to be remove (Tree #41) is within the right-of-way of Three Sisters Road
and will be severely impacted due to required roadway improvement to Three Sisters
Road. The Applicant will pursue all practical methods available to save Tree #41, but
would like the ability to remove if the need warrants. The four specimen trees being
impacted are as a result of necessary roadwork on Three Sisters Road, installation of the
sand mound septic systems on Lots 37 and 38, and the required removal of the existing
stable structure at the rear of the Subject Property within the stream buffer.
3. Is not based on a condition relating to land or building use, either permitted or nonconforming, on a neighboring property.
The requested variance is a result of the existing conditions and not as a result of land or
building use on a neighboring property.
4. Will not violate State water quality standards or cause measurable degradation in water
quality.
The variance will not violate State water quality standards or cause measurable
degradation in water quality. The specimen trees being removed are not located within a
stream buffer. The Application proposes mitigation for the removal of these trees by
planting eighteen (18) larger caliper trees on-site. The 18 mitigation trees will eventually
provide more shade and more groundwater uptake than what the existing trees currently
provide. Therefore, Staff concurs that the project will not violate State water quality
standards or cause measurable degradation in water quality.
Mitigation for Trees Subject to the Variance Provision
There are six (6) trees proposed for removal in this variance request resulting in a total of
213.5 inches of DBH being removed. For removal of specimen trees associated with a variance
request, Staff recommends mitigation for the tree loss by replacing the total number of DBH
removed with ¼ of the amount of inches replanted. This results in a total mitigation of 53
inches of replanted trees. In this case, the Applicant proposes to plant eighteen-3” caliper
overstory trees native to the Piedmont Region of Maryland on the Property outside of any
rights-of-way and outside of any utility easements.
County Arborist’s Recommendation on the Variance
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department is
required to refer a copy of the variance request to the County Arborist in the Montgomery
County Department of Environmental Protection for a recommendation prior to acting on the
request. The request was forwarded to the County Arborist on August 4, 2017. The County
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Arborist responded with a recommendation to approve the Applicant’s tree variance request
on August 28, 2017. (Attachment 4).
Variance Recommendation
Staff recommends approval of the variance request.
5. All stormwater management, water quality plan, and floodplain requirements of Chapter 19 are
satisfied.
Stormwater management requirements are met as provided in Chapter 19 of the County Code.
The Administrative Subdivision Plan received an approved stormwater concept plan from the
Montgomery County Department of Permitting Services, Water Resources Section on May 17,
2017 (Attachment 7). The Application will meet stormwater management goals for each new lot
via microbiorention and permeable pavement.

CONCLUSION
The Administrative Subdivision meets the technical requirements of Section 50.4.3 of the Subdivision
Regulations, and the applicable requirements of Section 50.6.1.C. The lots meet all requirements
established in the Subdivision Regulations and the Zoning Ordinance and substantially conform to the
recommendations of the 2002 Potomac Subregion Master Plan. Access and public facilities will be
adequate to serve the proposed lots, and the Application has been reviewed by other applicable county
agencies, all of whom have recommended approval of the plan.
This Administrative Subdivision Plan will remain valid for 36-months from its initiation date (as defined
under Section 50.4.2.G of the Subdivision Regulations), by which time a plat must be recorded in the
Montgomery County Land Records, or a request for extension must be filed under Section 50.4.2.H.

ATTACHMENTS
Attachment 1 – Statement of Justification
Attachment 2 – Administrative Subdivision Plan with Forest Conservation Plan
Attachment 3 – Applicant Tree Variance Request Letter
Attachment 4 – County Arborist Tree Variance Letter
Attachment 5 – MCDOT Approval Letter
Attachment 6 – DPS Fire Access and Water Supply Approval
Attachment 7 – DPS Stormwater Concept Approval
Attachment 8 – DPS Well and Septic Approval
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TREE MITIGATION NOTE
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THIS PLAN PROPOSES THE REMOVAL OF SIX (6) SPECIMEN TREES
(2,20,22,25,26,41). AS A RESULT THE PLANTING OF EIGHTEEN (18)
TREES IS HEREBY PROPOSED. THE TREES WILL BE 3" CALIPER
NATIVE MARYLAND PIEDMONT CANOPY TREES (WHITE OAK, RED
OAK, BLACK GUM, HICKORY, ETC). THE LOCATIONS OF SAID
TREES IS SHOWN HEREON, BUT SUBJECT TO RELOCATION WITH
M-NCPPC FOREST CONSERVATION INSPECTOR'S APPROVAL.

#33

TREE 2 - 36"
TREE 20 - 34"
TREE 22 - 39"
TREE 25 - 32"
TREE 26 - 33"
TREE 41 - 39.5"
TOTAL DBH - 213.5/4 = 53.38" REQUIRED FOR MITIGATION
PROVIDE EIGHTEEN (18) 3" CALIPER TREES TOTALING 54"
THE FOLLOWING 3" CALIPER TREES ARE TO BE PLANTED:
SIX (6) AMERICAN BEECH (Fagus grandifolia)
SIX (6) RED OAK (Quercus rubra)
SIX (6) WHITE OAK (Quercus alba)
A PRE-PLANTING MEETING WITH THE MNCPPC FOREST
CONSERVATION INSPECTOR WILL BE REQUIRED PRIOR TO THE
PLANTING OF THE TREES.
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THIS SPECIMEN TREE (#41) IS IN GOOD CONDITION AND ALL
ATTEMPTS SHOULD BE MADE TO SAVE AND PROTECT IT. IN
ORDER TO PROTECT THIS TREE, EXTENSIVE TREE PROTECTION
MEASURES WILL BE REQUIRED (INCLUDING BUT NOT LIMITED TO
TREE PROTECTION FENCE, SELECTIVE PRUNING OF INDIVIDUAL
ROOTS THAT MAY BE EXPOSED DURING CUL-DE-SAC
CONSTRUCTION, MULCH BEDS, AIR-SPADE EXCAVATION, TREE
GROWTH REGULATOR, ETC.). FINAL TREE PROTECTION
MEASURES WILL BE DETERMINED BY AN ISA CERTIFIED
ARBORIST/MARYLAND TREE EXPERT AND THE FOREST
CONSERVATION INSPECTOR DURING THE PRE-CONSTRUCTION
MEETING FOR THE CONSTRUCTION OF THE CUL-DE-SAC. THIS
TREE IS SHOWN AS "TO BE REMOVED" ONLY IF THE TREE
PROTECTION MEASURES LISTED ABOVE CANNOT SAVE THIS
TREE. IN WHICH CASE IT WILL NEED TO BE REMOVED. THIS TREE
SHOULD BE MONITORED ON A REGULAR BASIS AFTER
RIGHT-OF-WAY CONSTRUCTION IS COMPLETE. THE FINAL
MONITORING SCHEDULE WILL BE DETERMINED BY THE FUTURE
PROJECT ARBORIST/MD TREE EXPERT.

LAND PLANNING

THESE SPECIMEN TREES (#2 & #20) ARE IN POOR CONDITION AND
SHOULD BE REMOVED. AT THE TIME OF REMOVAL, THESE TREES
WILL BE FLUSH CUT WITH THE STUMPS REMAINING IN PLACE.

NET TRACT AREA:
A.
B.
C.
D.
E.
F.

Total tract area …
Land dedication acres (parks, county facility, etc.) …
Land dedication for roads or utilities (not being constructed by this plan) ...
Area to remain in commercial agricultural production/use …
Other deductions (specify) ……..
Net Tract Area ………………………………………………………………………..=

10.18
0.00
0.00
0.00
0.00
10.18

HDR

MPD

CIA

0

0

0

0

20%
25%

xF=
xF=

G. Afforestation Threshold …
H. Conservation Threshold …

2.04
2.55

EXISTING FOREST COVER:

0.00
0.00
0.00

L. Forest retention above threshold with no mitigation ….=
M. Clearing permitted without mitigation …………………=

0.00
0.00

PROPOSED FOREST CLEARING:
N. Total area of forest to be cleared ……………………….=
O. Total area of forest to be retained ………………………=

0.00
0.00

PLANTING REQUIREMENTS:
P.
Q.
R.
S.
T.
U.
V.

Reforestation for clearing above conservation threshold ….=
Reforestation for clearing below conservation threshold ….=
Credit for retention above conservation threshold …………=
Total reforestation required ………………………………….=
Total afforestation required …………………………………..=
Credit for landscaping (may not exceed 20% of "S") …….=
Total reforestation and afforestation required ……………..=

0.00
0.00
0.00
0.00
2.04
0.00
2.04

Experience you can build on.

BREAK EVEN POINT:

10 South Bentz Street
Frederick, Maryland 21701
301-607-8031 office
301-607-8045 fax
www.casengineering.com
info@casengineering.com

I. Existing forest cover ……………………………...…….=
J. Area of forest above afforestation threshold ..….…...=
K. Area of forest above conservation threshold …………=

2.80 ACRES OF PLANTING PROPOSED
TOTAL AREA FOR PROPOSED CATEGORY I FOREST
CONSERVATION EASEMENT = 2.80 ACRES
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PERMANENT FOREST CONSERVATION EASEMENT SIGNAGE
NOT TO SCALE

Attachment 3

August 3, 2017
M-NCP&PC
Development Review Division
8787 Georgia Avenue, 2nd Floor
Silver Spring, MD 20910
Attn:

Planning Area 3 Reviewer

Re:

CAS Job No. 13-333
12951 Three Sisters Road, Potomac, MD 20854
Proposed Lots 36-38 (N/F Parcel 3), Beallmount Grove
Forest Conservation (Chapter 22A) Variance Request
MNCPPC # 620170030

Dear Planning Area 3 Reviewer:
This letter is intended to serve as the Forest Conservation Variance Request pursuant to Section 22A-21 of
the Montgomery County Code. The Preliminary / Final Forest Conservation Plan is attached hereto for your
review and approval.
Variance Justification
The applicant, Barry Covington, is requesting a variance for the impact to four (4) specimen trees (1, 3, 8, 21)
and the removal of six (6) specimen trees (2, 20, 22, 25, 26, 41) located within the property known as Parcel
3, Beallmount Grove. The subject property is located at 12951 Three Sisters Road, at the end of the cul-de-sac
and is comprised of 9.87 acres (429,937.2 sq. ft.) of land. It is improved with a single-family home, a
swimming pool, and equestrian facilities. An environmental buffer totaling 2.71 acres is located along the
northern portion of the property and comprises of a stream, wetlands, a 100-year flood plain and steep
slopes. There are a number of specimen and significant trees located within the environmental buffer, but
due to a lack of understory species the area is not classified as forest. A similar area extends offsite to the
north within a previously platted Category 1 Forest Conservation Easement. A forested area exists offsite to
the northeast and is contained within a previously platted Category 1 Forest Conservation Easement.
The subject property is zoned RE-2 and is bounded by Three Sisters Road to the southwest and residential
properties to the north, east, south and west. The entire property slopes towards the northern property line
into the Sandy Branch stream. A 100-year flood plain and wetlands have been identified on the property, are
located adjacent to the stream, and have been depicted on the Preliminary / Final Forest Conservation Plan.
All of these hydrologic features are located within the existing environmental buffer mentioned above. The
property does not contain any historic structures nor is it on the Master Plan for Historic Preservation.
The proposed development includes three building lots for single-family homes. An individual driveway for
Proposed Lot 36 and a shared driveway apron for Proposed Lots 37 and 38 will provide access from the
improved cul-de-sac in Three Sisters Road. Individual stormwater management facilities, specifically micro
bioretention devices will be utilized to meet all stormwater management requirements on each lot. Onsite
well & septic systems will also be utilized for each new home. Proposed Lot 36 will contain a conventional
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septic system with reserve area, while, Proposed Lots 37 and 38 will contain sand mound systems and sand
mound reserves. Land disturbance is minimized by locating the proposed houses and associated
improvements within close proximity to the Right-of-Way.
This development is subject to an Administrative Subdivision Plan. Afforestation requirements total 2.04
acres. However, in order to encompass the entire environmental buffer a Category I Forest Conservation
Easement of 2.80 acres is proposed. The easement is proposed to be planted and a planting schedule is
included on the plans. Additionally, eighteen (18) 3” caliper trees will be planted throughout the remaining
portion of the property as mitigation for the removal of six (6) specimen trees.
The property contains sixteen (16) specimen trees within its boundary. Additionally, two (2) specimen trees
exist within the public right-of-way, adjacent to the property. Ten (10) specimen trees will be impacted by the
proposed development. The following charts include those ten (10) affected trees and their respective
amount of root zone disturbance for each tree.
On-Site Specimen Tree Data
Tree No.

Common Name

Botanical Name

D.B.H.

C.R.Z.
Radius

C.R.Z.
Area

% C.R.Z. Area
Disturbed

Condition

1

Black Oak

Quercus velutina

35 in.

52.5 feet

8,659 s.f.

30%

Good (Save)

Catalpa Speciosa

36 in.

54 feet

9,161 s.f.

0%

Poor / Hazard
(Remove)

Catalpa Speciosa

41 in.

61.5 feet

11,882 s.f.

31%

Good/Fair (Save)

Acer saccharinum

38 in.

57 feet

10,207 s.f.

20%

Fair/Poor (Save)

Catalpa Speciosa

34 in.

51.0 feet

8,171 s.f.

6%

Poor / Hazard
(Remove)

Catalpa Speciosa

46 in.

69.0 feet

14,957 s.f.

30%

Good (Save)

Catalpa Speciosa

39 in.

58.5 feet

10,751 s.f.

45%

Good/Fair
(Remove)

2
3
8
20
21
22

Northern
Catalpa
Northern
Catalpa
Silver Maple
Northern
Catalpa
Northern
Catalpa
Northern
Catalpa

25

White Pine

Pinus strobus

32 in.

48 feet

7,238 s.f.

88%

Fair (Remove)

26

White Pine

Pinus strobus

33 in.

49.5 feet

7,698 s.f.

100%

Good (Remove)

**41

Black Oak

Quercus velutina

39.5 in.

59.3 feet

11,029 s.f.

23%*

Good (Remove)

* CRZ Disturbance assumes no disturbance to roots below existing pavement.
** Tree 41 is indicated for removal, however, efforts will be made prior to road improvement work to save
this tree. The applicant will retain an arborist to review plans for the proposed improvements to the
existing cul-de-sac. If reasonable methods can be performed to protect and save this tree, such methods
will be implemented under MNCPPC Forest Conservation Inspector approval & guidance.
In accordance with Section 22A-21(b) of the Forest Conservation Law, the following is a description of the
application requirements:
1. Describe the special conditions peculiar to the property which would cause the unwarranted hardship.
The subject property has a total tract area of 9.87 acres and contains a single-family home, pool, driveway,
septic system, and other appurtenances associated with equestrian uses. The property consists of primarily
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maintained lawn and pastures along with 2.71 acres of an environmental buffer containing both significant
and specimen trees. No forest exists on the property. Residential development of the subject property was
predicated upon successful completion of septic testing, lot layouts, locations for proposed houses, private
wells and stormwater management facilities. Specific separations between buildings, septic areas, wells and
stormwater management facilities must be considered. Well and septic developments where priority trees
exist randomly in and around the site, generally result in unavoidable impacts to these trees. To the extent
practicable, proposed improvements have been positioned in an effort to protect as many healthy individual
significant and specimen trees as possible. More specifically, the following six (6) specimen trees proposed
for removal:
•

•

•

•

Trees 2 & 20
These trees are in poor condition with structural failures. Although they are located outside of the
limits of disturbance they have been recommended for removal as indicated on the approved
NRI/FSD Plan. If retained, the trees will continue to decline in health and may become hazards to life
and property. Additionally, tree 2 is located in close proximity to the existing septic area / seepage
pits.
Trees 22 & 25
These trees are located in close proximity to approved septic sand mound systems and sand mound
reserve systems. This property was thoroughly tested for acceptable septic areas but adequate test
results were not obtained in other areas of the property.
Tree 26
This tree is located in close proximity to a proposed micro bioretention facility on Proposed Lot 38.
The location of this stormwater management facility was selected based on required separations
from buildings, wells and septic areas. This tree is also located in close proximity to the existing
house and driveway which will be removed as part of this plan.
Tree 41
This tree is located within the Three Sisters Road Right-of-Way and in close proximity to the
proposed street improvements for the cul-de-sac. Although the amount of root disturbance is less
than 33% the proximity (+/- 10 feet) to the improvements will negatively impact the structural root
zone of this tree which could result in failure. However, this tree is in good condition and all attempts
will be made to save and protect it. A variance to remove this tree is only requested in the event the
tree will ultimately need to be removed. Mitigation will be provided for this tree regardless of its
outcome.

Four (4) specimen trees will be impacted by the proposed development, but their removal will not be
necessary. The following three specimen trees are proposed to be retained.
•

Trees 1, 3, 8 & 21
On-site Trees 3 and 21 are in fair to good condition. The proposed limits of disturbance has been
positioned to minimize impact to these trees. Although they are both in close proximity to septic
areas for Proposed Lots 36, 37 & 38, less than 33% of their root zones will be impacted by the
installation of initial septic systems. The proposed location of the micro bioretention facility on
Proposed Lot 37 has a minor impact on the root zone of Tree 21. Tree 1 is located within the Three
Sisters Road Right-of-Way. Although road improvements have been required in order to construct a
cul-de-sac with a 45-ft radius, root zone disturbance will also be less than 33%. Tree 8 is located
within the proposed Category 1 Forest Conservation Easement and the environmental buffer area.
Tree 8 is near the existing equestrian facilities which need to be demolished and removed from the
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environmental buffer and proposed forest conservation areas. In order to demolish these facilities,
temporary land disturbance needs to occur over a portion of the critical root zone of Tree 8. In an
effort to minimize impacts to the root zone the entire demolition of the stable and other equestrian
facilities will be performed by hand and implemented under MNCPPC Forest Conservation Inspector
approval & guidance.
2. Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by
others in similar areas.
In “rural” areas of Montgomery County where public water and sewerage facilities are not currently available
(or planned), the establishment of septic areas suitable for private septic systems along with primary and
alternate well sites are required by the County’s Well and Septic Section. Carefully planned septic testing
locations, while intended to reduce or eliminate impacts to existing priority trees, ultimately depend upon
acceptable testing results. Slow or failing initial test results often require larger systems or new testing
locations altogether. Septic testing for this property was initially performed in the open field areas away from
trees but due to poor soil conditions and shallow bedrock, testing needed to be performed elsewhere onsite. As testing progressed, passing test rates were achieved near two specimen trees and their respective
critical root zones (Trees 22 & 25). In order to develop the property for three new single-family homes and to
remove the existing improvements, other regulatory requirements such as wells, house connection utilities,
site appurtenances, and stormwater management facilities also necessitate consideration. Furthermore,
adequate separations between buildings, wells, septic systems and stormwater management facilities also
need to be considered. Such considerations necessitate the removal of another specimen tree (26).
Saving these trees would require preserving a substantial amount of their critical root zones and would
greatly diminish, if not eliminate the development of the three (3) proposed lots.
The removal of six (6) existing specimen trees is mitigated by the proposed planting of eighteen (18) 3”
caliper diameter breast height (DBH) native trees to be planted onsite. The proposed mitigation rate is based
on a 4:1 ratio of DBH removed to caliper inches planted. The six (6) trees total 213.5 inches (DBH). The
proposed eighteen (18) trees total 54 inches of new caliper. The locations of the mitigation trees are within
the disturbed area of the project where currently there is either existing open space or where existing tree
canopy will be lost due to development.
3. Verify that State water quality standards will not be avoided or that a measurable degradation in water
quality will not occur as a result of the granting of the variance.
A Stormwater Management (SWM) Concept Plan has been submitted to the Montgomery County
Department of Permitting Services. The SWM Concept Plan will ensure that water quality standards will be
met in accordance with State and County criteria. All applicable stormwater management requirements have
been addressed. Disturbance to or the removal of these specimen trees will not create a measurable
degradation in water quality. The subject trees impacted or to be removed are not located within the on-site
streams, wetlands, floodplains, or associated buffers. The proposed development of this property will
minimize runoff leaving the site by means of grading and installation of Best Management Practices that will
capture and infiltrate rainwater into the ground. (1)
(1) Pre-Development runoff to Sandy Branch Creek Watershed is approximately 32.11 CFS; Post-Development runoff to
Sandy Branch Creek Watershed is approximately 33.44 CFS. Pre-Development and Post-Development runoff were
analyzed using the rational method and results do not incorporate stormwater captured by Best Management Practices.
Page 4 of 6

4. Provide any other information appropriate to support the request.
The forest conservation requirements for the proposed development total 2.04 acres. However, 2.80 acres
of a Category I Forest Conservation Easement is proposed to encompass the entirety of the environmental
buffer. The planting of new trees and shrubs is proposed within the easement. Furthermore, eighteen (18)
native trees are proposed as mitigation (at a rate of every 4” DBH removed: 1” caliper to be planted) for the
removal of trees 2, 20, 22, 25, 26 and 41. None of the subject trees either proposed for removal or to be
impacted are rare, threatened, or endangered, per the Maryland Nongame and Endangered Species
Conservation Act.
Residential developments involving private water and sewer systems generally require more land disturbance
than their counter-parts in areas served by public facilities. These on-site facilities also necessitate separation
requirements between septic areas, dwellings, private wells, and stormwater management systems. The
entire development program should be considered relative to impacts to specimen trees. Minimizing
driveway lengths by positioning houses close to public rights-of-way and by incorporating stormwater
management facilities as close to their respective drainage areas should also be considered. The impact to or
the removal of randomly located specimen trees is unavoidable in this particular instance.
To the extent practicable, the proposed development has been designed to centrally locate all the necessary
elements near the public right-of-way. Additionally, the on-site forest conservation area not only meets but
also exceeds those minimum required thresholds while providing long-term protection adjacent to existing
contiguous forest easements located on neighboring properties. The proposed planting of 2.8 acres of forest
to include (280 - 2” caliper trees and 93 – shrubs) provides a considerable environmental benefit.
The property is not part of a historic site nor does it contain any historic structures.
In accordance with Section 22A-21(d) of the Forest Conservation Law, the following is a description of the
minimum criteria necessary for granting a variance. A variance may not be granted unless the following
conditions are achieved. Granting the variance….
1. Will not confer on the applicant a special privilege that would be denied to other applicants;
Granting the variance will not confer a special privilege as the removal and/or disturbance of the specimen
trees noted above is the minimum necessary in order to redevelop the property under RE-2 zoning, to meet
State and County stormwater management requirements, to provide on-site well and septic systems and to
ensure proper surface drainage across the lots. Furthermore, the loss of certain trees and the need for a
variance is often necessary and unavoidable in order to develop single-family homes containing private well
and septic systems on similar sized residential lots containing randomly located specimen trees. Areas of
high priority environmental features, such as streams, floodplains and specimen and significant trees have
been protected through a forest conservation easement.
2. Is not based on conditions or circumstances which result from the actions by the applicant;
The requested variance is not based on conditions or circumstances which are the result of actions by the
applicant. The variance is necessitated by RE-2 zoning requirements, well & septic criteria, site topography,
required BMP’s for stormwater management, necessary grading and reasonable site appurtenances for the
use and enjoyment of the property. The applicant has made efforts to focus development in the central
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portion of the property in close proximity to the public right-of-way while protecting a large portion of the
property through the use of a forest conservation easement.
3. Is not based on a condition relating to land or building use, either permitted or non-conforming, on a
neighboring property;
The requested variance is not a result of land or building use, either permitted or non-confirming on a
neighboring property. Uses on neighboring properties have no effect on the requested variance.
4. Will not violate State water quality standards or cause measurable degradation in water quality.
The requested variance will not violate State water quality standards or cause measurable degradation in
water quality. The proposed development plans will minimize runoff leaving the site by means of grading and
installation of Best Management Practices which capture and infiltrate rainwater into the ground. The
specimen trees being removed or impacted are not within a stream buffer or a special protection area. A
Stormwater Management (SWM) Concept Plan is approved by the Montgomery County Department of
Permitting Services. Furthermore, trees proposed as mitigation will provide shade, water uptake, and water
retention. The proposed creation of a forest conservation easement and associated plantings totaling 2.8
acres (280 - 2” caliper trees and 93 – shrubs) will also provide water uptake and shade while protecting and
enhancing the existing stream.
Should you have any questions or require any additional information, please do not hesitate to contact me.
Sincerely,

Jeffrey A. Robertson

Branch Manager
DNR/COMAR 08.19.06.01, Qualified Professional
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
Isiah Leggett
County Executive

Lisa Feldt
Director

August 28, 2017
Casey Anderson, Chair
Montgomery County Planning Board
Maryland National Capital Park & Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910
RE:

Beallsmount Grove, DAIC 620170030, NRI/FSD application accepted on 3/31/2015

Dear Mr. Anderson:
All applications for a variance from the requirements of Chapter 22A of the County Code
submitted after October 1, 2009 are subject to Section 22A-12(b)(3). Accordingly, given that the
application for the above referenced request was submitted after that date and must comply with Chapter
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all
review required under applicable law, I am providing the following recommendation pertaining to this
request for a variance.
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if
granting the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.
Applying the above conditions to the plan submitted by the applicant, I make the following
findings as the result of my review:
1. The granting of a variance in this case would not confer a special privilege on this applicant that
would be denied other applicants as long as the same criteria are applied in each case. Therefore,
the variance can be granted under this criterion.
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning
Department, and the Maryland Department of Natural Resources Forest Service, the disturbance
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted
as a condition or circumstance that is the result of the actions by the applicant. Therefore, the
variance can be granted under this criterion, as long as appropriate mitigation is provided for the
resources disturbed.
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3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition
relating to land or building use, either permitted or nonconforming, on a neighboring property.
Therefore, the variance can be granted under this criterion.
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State
water quality standards or cause measurable degradation in water quality. Therefore, the variance
can be granted under this criterion.
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a
variance conditioned upon meeting ‘conditions of approval’ pertaining to variance trees recommended by
Planning staff, as well as the applicant mitigating for the loss of resources due to removal or disturbance
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended
during the review by the Planning Department. In the case of removal, the entire area of the critical root
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even
that portion of the CRZ located on an adjacent property). When trees are disturbed, any area within the
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were
before the disturbance must be mitigated. Exceptions should not be allowed for trees in poor or
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or
provide stormwater management. Tree protection techniques implemented according to industry
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during
construction without permanently reducing the critical root zone, are acceptable mitigation to limit
disturbance. Techniques such as root pruning should be used to improve survival rates of impacted trees
but they should not be considered mitigation for the permanent loss of critical root zone. I recommend
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed. The
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery
County Code.
In the event that minor revisions to the impacts to trees subject to variance provisions are
approved by the Planning Department, the mitigation requirements outlined above should apply to the
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.
If you have any questions, please do not hesitate to contact me directly.

Sincerely,

Laura Miller
County Arborist

cc:

Doug Johnsen, Senior Planner
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