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Summary
▪
▪
▪
▪
▪
▪
▪

Staff recommends approval with conditions.
The Application was reviewed under the 2012-2016 Subdivision Staging Policy since it was accepted prior to
January 1, 2017.
The Application is consistent with the recommendations of the 2002 Potomac Subregion Master Plan.
The proposed lots meet the R-200 development standards.
The Application includes a Forest Conservation Plan and a Chapter 22A variance for the removal of three
trees that are 30 inches or greater diameter at breast height (“DBH”).
The Application satisfies the requirements of Chapter 22A, Forest Conservation Law, by meeting the entire
afforestation requirements offsite at a forest mitigation bank or via a fee-in-lieu payment.
Staff has not received any citizen correspondence on the Application.

SECTION 1 – RECOMMENTATION AND CONDITIONS
Preliminary Plan No. 120160120: Staff recommends approval of the Preliminary Plan and
associated Preliminary Forest Conservation Plan, subject to the following conditions:
1. This Preliminary Plan is limited to two lots for two one-family detached dwelling units.
2. The Applicant must comply with the conditions of approval for the Preliminary Forest Conservation
Plan No. 120160120, approved as part of this Preliminary Plan, except as modified by an approved
Final Forest Conservation Plan:
a. A Final Forest Conservation Plan (“FFCP”) must be approved by M-NCPPC Staff prior to
recordation of the plat and address the following conditions:
i. The Final Forest Conservation Plan must be consistent with the approved
Preliminary Forest Conservation Plan.
b. Mitigation for the removal of three trees subject to the variance provision must be
provided in the form of planting seven native canopy trees with a minimum planting
stock size of four caliper inches. The trees must be planted within one year or two
growing seasons after the development project is complete. The trees must be planted
on the Property, in locations to be shown on the Final Forest Conservation Plan, outside
of any rights-of-way, or utility easements, including stormwater management
easements. Adjustments to the planting locations of these trees is permitted with the
approval of the M-NCPPC forest conservation inspector.
c. The limits of disturbance (“LOD”) on the Final Sediment and Erosion Control Plan must
be consistent with the LOD shown on the approved Final Forest Conservation Plan.
d. The Applicant must comply with all tree protection and tree save measures shown on
the approved FFCP. Tree save measures not specified on the approved Forest
Conservation Plan may be required by the M-NCPPC forest conservation inspector.
3.

4.

The Planning Board accepts the recommendations of the Montgomery County Department of
Transportation (“MCDOT”) in its letter dated February 2, 2017, and hereby incorporates them as
conditions of the Preliminary Plan approval. The Applicant must comply with each of the
recommendations as set forth in the letter, which may be amended by MCDOT provided the
amendments do not conflict with other conditions of the Preliminary Plan approval.
Prior to recordation of plat(s), the Applicant must satisfy the provisions for access and
improvements as required by MCDOT.

5. The Planning Board accepts the recommendations of the Montgomery County Department of
Permitting Services (“MCDPS”) Fire Code Enforcement Section in its letter dated July 14, 2016, and
hereby incorporates them as conditions of approval. The Applicant must comply with each of the
recommendations as set forth in the letter, which may be amended by MCDPS – Fire Code
Enforcement Section provided the amendments do not conflict with other conditions of Preliminary
Plan approval.
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6.

The Planning Board accepts the recommendations of the MCDPS - Water Resources Section in its
stormwater management concept letter (reconfirmation) dated January 14, 2016, and hereby
incorporates them as conditions of the Preliminary Plan approval. The Applicant must comply with
each of the recommendations as set forth in the letter, which may be amended by MCDPS – Water
Resources Section provided the amendments do not conflict with other conditions of the Preliminary
Plan approval.

7.

The Applicant must dedicate and show on the record plat a dedication of 40-feet of right-of-way from
the centerline of Quince Orchard Road as shown on the Preliminary Plan.

8.

The record plat must reflect common ingress/egress and utility easements over all shared driveways.

9.

The Certified Preliminary Plan must contain the following note:
“Unless specifically noted on this plan drawing or in the Planning Board conditions of
approval, the building footprints, building heights, on-site parking, site circulation, and
sidewalks shown on the Preliminary Plan are illustrative. The final locations of
buildings, structures and hardscape will be determined at the time of issuance of
building permit(s). Please refer to the zoning data table for development standards
such as setbacks, building restriction lines, building height, and lot coverage for each
lot. Other limitations for site development may also be included in the conditions of
the Planning Board’s approval.”

10. The record plat must show necessary easements.
11. The Adequate Public Facility (“APF”) review for the Preliminary Plan will remain valid for
eighty-five (85) months from the date of mailing of the Planning Board Resolution.
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SECTION 2 – PROPERTY LOCATION AND DESCRIPTION
The subject property is comprised of two unplatted parcels (P651 and P702) located on the east side of
Quince Orchard Road, approximately 160 feet south of Fellowship Lane and consists of 1.03 acres (44,846
square feet) in the R-200 zone and TDR-3 (Transferable Development Rights) Overlay Zone (“Subject
Property” or “Property”). The Subject Property is located south of Quince Orchard High School within the
“North Potomac” community area of the 2002 Potomac Subregion Master Plan. The surrounding land
uses consist of one-family detached dwellings, all of which are zoned R-200/TDR. The Subject Property is
improved with a single-family detached home, detached garage and gravel driveway accessing Quince
Orchard Road. The remainder of the Property consists of open maintained lawn area with ornamental
landscaping. The existing house is served by an on-site well and septic system. There is also an existing 5foot-wide sidewalk along the Property’s frontage.

Figure 1 – Aerial View
The Property is located within the Muddy Branch watershed; this portion of the watershed is classified by
the State of Maryland as Use Class I waters. There are no streams, wetlands, 100-year floodplains, or
environmental buffers located on or adjacent to the Property. Nor are there any steep slopes, highly
erodible soils, or forests on the Property. There are three specimen trees located on the Property.
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Figure 2 – Vicinity Map

SECTION 3 – PROPOSAL
Proposal
Preliminary Plan Application No. 120160120, Orchard View (“Application” or “Preliminary Plan”) proposes
to subdivide the Subject Property into two lots for two, one-family residential dwelling units. The existing
house, detached garage, and driveway will be removed. The Property has frontage on Quince Orchard
Road, a public road, which will serve as the access to the lots via a new 20-foot-wide, shared driveway.
The Applicant is dedicating 2,457 square feet (0.056 acres) along the Property’s frontage to achieve the
full master planned right-of-way width required for Quince Orchard Road. The Property is within the W-1
and S-1 water and sewer service categories. The proposed lots will tie into the existing public water and
sewer system. At that time, the existing well and septic system will be abandoned. The required
stormwater management goals will be met on the individual lots via dry wells and non-rooftop
disconnects. This Application also includes a forest conservation plan and a tree variance request for the
removal of three specimen trees on the Property.
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Figure 3 – Preliminary Plan

SECTION 4 - ANALYSIS AND FINDINGS
A. Conformance to the Master Plan
The Subject Property is located in the 2002 Potomac Subregion Master Plan (“Master Plan”) area, within
the North Potomac community area as defined by the Master Plan. North Potomac includes part of the
Travilah and Darnestown planning areas and is the most densely populated of the Master Plan’s four
community areas. North Potomac is described as “an emerging community… striving to create a clear
identity” (p. 69). The Property is located within the proposed sewer envelope, and the Master Plan
confirmed the R-200/TDR zoning at three (3) units per acre. The Master Plan does not make any site
specific recommendations for the Property.
This Application proposes to develop the Property under the R-200 standard method of development.
While the Master Plan recommends a TDR-3 density for properties in the general area, the Subject
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Property is too small to utilize the optional TDR method of development. Development using the R-200
standard method is therefore, consistent with the Potomac Subregion Master Plan. The proposed
subdivision substantially conforms to the recommendations adopted in the Potomac Subregion Master
Plan.
B. Adequate Public Facilities Review (APF)
The Preliminary Plan application was submitted prior to January 1, 2017 and is therefore being reviewed
under the 2012-2016 Subdivision Staging Policy rules which were in effect on December 31, 2016.
Roads and Transportation Facilities
Each lot has frontage on Quince Orchard Road which is a master planned arterial road with a total rightof-way width of 80-foot. Quince Orchard Road is currently improved with 31 feet of pavement consisting
of two travel lanes and a center turning lane. There is 5-foot wide concrete sidewalk along the Property
frontage and an 8-foot wide separated shared use path (SP-58) on the opposite side of Quince Orchard
Road which provide adequate pedestrian access to Quince Orchard High school and the surrounding area.
The west side of the road is improved with curb and gutter. The eastside of the road is open section with
a grass shoulder. As part of this application, the applicant is dedicating sufficient land to achieve 40-feet
of total right-of-way from the centerline of Quince Orchard Road to meet the master planned right-ofway width along the Property frontage. Vehicle parking is provided on-site on driveways and/or in
garages. Vehicle and pedestrian access for the subdivision will be adequate with the existing public
improvements.

Local Area Transportation Review (LATR) & Transportation Policy Area Review (TPAR)
The proposed development will generate fewer than 3 trips during the morning and evening peak
hours. As a result of this de minimis impact, this project is exempt from the Local Area Transportation
Policy Review and the Transportation Policy Area Review. The proposed development satisfies Adequate
Public Facilities requirements for transportation elements and does not necessitate further traffic
analysis.
Other Public Facilities and Services
The Applicant proposes to tie into an existing 8-inch sewer main and 12-inch water main to serve the new
lots. The Property is located within the W-1 and S-1 water and sewer categories which permit use of public
water and sewer connections. The application has been reviewed by the Washington Suburban Sanitarian
Commission who determined that the existing mains are adequately sizes and can be extended as
proposed.
The Preliminary Plan has been evaluated by M-NCPPC Staff (“Staff”) and the Montgomery County
Department of Transportation, who support the transportation elements of the Preliminary Plan as
indicated in their letter dated January 25, 2016 (Attachment A). The proposed access to the Subject
Property and the individual lots, as shown on the Preliminary Plan, is adequate to serve the development.
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The Application has been reviewed by the MCDPS Fire Code Enforcement Section, who determined that
the Property has adequate access for fire and rescue vehicles by transmittal dated July 16, 2016.
(Attachment B).
Since this Preliminary Plan was submitted prior to January 1, 2017, the 2012-2016 Subdivision Staging
Policy and FY2017 Annual School Test apply. The Application is in the Quince Orchard High School Cluster
which is operating at an inadequate level (more than 105 percent utilization) at the elementary school
(113.2 percent) and high school (110.4 percent) level according to the current Subdivision Staging Policy.
However, in accordance with Montgomery County Council Bill 37-16, the County will not be collecting any
school facility payments for building permit applications filed after March 1, 2017, but will instead collect
an updated development impact tax on all applicable residential units.
C. Environment
Environmental Guidelines
The Application meets the requirements of Chapter 22A of the Montgomery County code. A Natural
Resource Inventory/Forest Stand Delineation (“NRI/FSD”) was approved for the Property on November 6,
2015. The NRI/FSD showed no forest or any other environmentally sensitive features on the Property. A
Preliminary Forest Conservation Plan has been submitted for review as part of this Application
(Attachment C).
Forest Conservation
The Property contains three specimen sized trees that are 30” diameter breast height (“DBH”) or greater
located in proximity to the existing house. The NRI/FSD did not identify any other environmentally
sensitive features such as seeps, springs, wetlands, streams or steep slopes on erodible soils. The Property
is located in the Muddy Branch watershed which is classed as a use I-P by the State of Maryland.
Based on the size of this parcel and the Land Use Category on the Forest Conservation Worksheet,
development of this Property results in an afforestation requirement of 0.15 acres. The Applicant
proposes to meet this requirement by either purchasing the appropriate amount of forest credits in an
off-site forest conservation bank or paying a fee-in-lieu into the Forest Conservation Fund. The exact
method will be determined at the time of FFCP submittal.
Forest Conservation Variance
Section 22A-12(b)(3) of the Forest Conservation Law provides criteria that identify certain individual trees
and other vegetation as high priority for retention and protection. The law requires that there be no
impact to: trees that measure 30 inches or greater DBH; are part of an historic site or designated with an
historic structure; are designated as a national, State, or County champion trees; are at least 75 percent
of the diameter of the current State champion tree of that species; or trees, shrubs, or plants that are
designated as Federal or State rare, threatened, or endangered species. Any impact to high priority
vegetation, including disturbance to the critical root zone (“CRZ”) requires a variance. An applicant for a
variance must provide certain written information in support of the required findings in accordance with
Section 22A-21 of the County Forest Conservation Law. Development of the Property requires impacts to
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trees identified as high priority for retention and protection, therefore, the Applicant has submitted a
variance request for these impacts.
Variance Request - The Applicant submitted a variance request in a letter dated October 16, 2015
(Attachment D). The Property contains three specimen sized trees that are 30 inches or greater DBH, that
are considered high priority for retention under Section 22A-12(b)(3) of the County code (Table 1). The
Applicant requests a variance from the Forest Conservation Law due to proposed the impacts and
proposed removal of these three trees.
Tree Species
No.
ST-1 Red Maple
(Acer rubrum)
ST-2

ST-3

Red Maple
(Acer rubrum)

DBH
Inches
30.6”

31”

Silver Maple
(Acer
40”
saccharinum)
Table 1: Variance Trees to be removed

CRZ
Condition
Impacted
Fair condition, to be removed. Given tree’s
45%
condition and amount of disturbance, tree may
become a hazard tree in the near future.
Poor condition, to be removed. Given the tree’s
50%
condition and amount of disturbance, tree may
become a hazard tree in the near future.
Fair condition, to be removed. Given the tree’s
100%
condition and amount of disturbance, tree may
become a hazard tree in the near future.

Unwarranted Hardship Basis
Per Section 22A-21(a), an applicant may request a variance from Chapter 22A if the applicant can
demonstrate that enforcement of Chapter 22A would result in an unwarranted hardship.
The Application consists of two parcels totaling 1.03 acres in the R-200 zone being subdivided into two
lots of approximately 20,000 square feet each. Due the required minimum lot size of 20,000 square feet
in this zone and the necessary building restriction lines, flexibility on the placement of the residential
structures is greatly limited and impacts to these three specimen trees is unavoidable. Not being able to
obtain a variance from Section 22A-12(b)(3) would constitute an unwarranted hardship on the Applicant
by not being able to develop the Property allowed by the zoning ordinance. Therefore, Staff concurs that
the Applicant has a sufficient unwarranted hardship to justify a variance request.
The arboriculture industry standard for construction impacts to trees is to limit those impacts to no more
than approximately 30 percent of the Critical Root Zone (CRZ). More than 30 percent impact to the CRZ
and the overall healthy viability of the tree comes into question. Trees ST-1 and ST-2 are located adjacent
to the proposed structure on Lot 2 and will have approximately 50 percent of their respective CRZs
impacted with construction. Tree ST-3 is located within the building envelope of the house on Lot 1 and
will have 100 percent impact to its CRZ. Given the amount of impacts to these trees and their current
condition staff believes that removal is the best option since these trees, especially Trees ST-1 and ST-2,
will become hazard trees in the future due to significant impact to the critical root zones.
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Figure 4 - Location of specimen trees
Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made by the
Planning Board or Planning Director, as appropriate, in order for a variance to be granted. Staff has made
the following determinations in the review of the variance request and the proposed Forest Conservation
Plan:
Variance Findings - Staff has made the following determination based on the required findings that
granting of the requested variance:
1. Will not confer on the applicant a special privilege that would be denied to other applicants.
Granting the variance will not confer a special privilege on the Applicant as the removal of these
three trees is due to the location of the trees and necessary site design requirements to
accommodate development consistent with the zoning ordinance. The Applicant proposes
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removal of the three trees with mitigation. Therefore, Staff believes that the granting of this
variance is not a special privilege that would be denied to other applicants.
2. Is not based on conditions or circumstances which are the result of the actions by the applicant.
The requested variance is not based on conditions or circumstances which are the result of actions
by the Applicant. The lots are being developed in an appropriate manner within the R-200 zone.
The requested variance is based upon the existing site conditions and necessary design
requirements of this application.
3. Is not based on a condition relating to land or building use, either permitted or non-conforming,
on a neighboring Property.
The requested variance is a result of the existing conditions and not a result of land or building
use on a neighboring Property.
4. Will not violate State water quality standards or cause measurable degradation in water quality.
The variance will not violate State water quality standards or cause measurable degradation in
water quality. The specimen trees being removed are not located within a stream buffer. The
Application proposes mitigation for the removal of these three trees by planting seven larger
caliper trees on-site. The seven mitigation trees will eventually provide more shade and more
groundwater uptake than the existing five trees currently provide. Therefore, Staff concurs that
the project will not violate State water quality standards or cause measurable degradation in
water quality.
Mitigation for Trees Subject to the Variance Provision - There are three trees proposed for removal in this
variance request which when added together results in a total of 101.6 inches of DBH being removed. For
removal of specimen trees associated with a variance request, Staff recommends mitigation for the tree
loss by replacing the total number of DBH removed with ¼ of the amount of inches replanted. This results
in a total mitigation of 25.4 inches of replanted trees. The Applicant proposes to plant a total of 28” DBH
of mitigation trees by installing seven 4” caliper overstory trees native to the Piedmont Region of
Maryland on the Property. These trees are to be planted outside of any rights-of-way or utility easements
and these trees are not to be counted as an element of the site screening requirements.
County Arborist’s Recommendation on the Variance - In accordance with Montgomery County Code
Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the
County Arborist in the Montgomery County Department of Environmental Protection for a
recommendation prior to acting on the request. The request was forwarded to the County Arborist and
Staff received a favorable recommendation from the County Arborist in a letter dated September 8, 2016
(Attachment E).
Stormwater Management
The MCDPS Stormwater Management Section approved the stormwater management concept for the
project on January 14, 2016 (Attachment F) which proposes to meet required stormwater management
goals via the use of drywells and non-rooftop disconnections.
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D. Compliance with the Subdivision Regulations and Zoning Ordinance
This Application has been reviewed for compliance with the Montgomery County Code, Chapter 50, the
Subdivision Regulations, that were in effect prior to February 13, 2017. The Application meets all
applicable sections. The proposed lot size, width, shape and orientation are appropriate for the location
of the subdivision and the development of two single-family detached homes, taking into account that
the Property is zoned R200/TDR in the Master plan and the application provides two lots consistent with
standard method development in the zone. Surrounding development patterns have produced a wide
range of lot sizes not inconsistent with those proposed by the Application.
Table 2: Preliminary Plan Data Table – R-200 Zone Standard Method of Development
Data Table
Minimum lot area
Density (units/acre)
Lot width at building line
Lot frontage
Setbacks
 Front
 Side
 Rear
Lot coverage
Building height
1

Zoning Ordinance
Development Standard
20,000 SF min.
2.18 units/ 1 acre max.
100 ft. min.
50 ft. min.

Proposed for Approval
by the Preliminary Plan
Lot 1 — 20,938 SF min.
Lot 2 — 21,451 SF min.
2 units/1.03 acres
100 ft. min.
50 ft. min.

40 ft. min.
12 ft. min./ 25 ft. total min.
30 ft. min.
25 % max.
40 ft. max.

40 ft. min. 1
15 ft. / 25 ft. total min. 1
30 ft. min. 1
25% max. 1
40 ft. max. 1

As determined by MCDPS at the time of building permit.

The lots were reviewed for compliance with the dimensional requirements for the R-200 zone as specified
in the Zoning Ordinance. The lots as proposed will meet all the dimensional requirements for area and
frontage, and create a reasonable buildable area when taking into account the necessary width at front
building lines and the setbacks of the zone. A summary of this review is included in attached Table 2. The
application has been reviewed by other applicable county agencies, all of whom have recommended
approval of the plan.
E. Citizen Correspondence and Issues
The Application was submitted and noticed in accordance with all required procedures. Application signs
were posted along the Property’s frontage on Quince Orchard Road. The Applicant held a pre-submission
meeting with the citizens at 6:30 p.m. on August 18, 2015 at Quince Orchard Library. Three community
members attended the meeting where the Applicant presented the Preliminary Plan and answered
questions regarding, the proposed homes, and stormwater management. One of the community
attendees was concerned about the development because the previous Property owner had planned to
construct a church. The Applicant assured the community members that he has no intention of building a
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church, only two one-family houses. To date, Staff has not received any community inquiries or
correspondence regarding this Application.
CONCLUSION
The proposed lots meet all requirements established in the Subdivision Regulations and the Zoning
Ordinance and substantially conform to the recommendations of the 2002 Potomac Master Plan. Access
and public facilities will be adequate to serve the proposed lots, and the application has been reviewed
by other applicable county agencies, all of whom have recommended approval of the plan. Therefore,
approval of the application with the conditions specified above is recommended.

Attachments
Attachment A – MCDOT
Attachment B – MCDPS Fire Code Enforcement
Attachment C – Forest Conservation Plan
Attachment D – Tree Variance Request
Attachment E – Arborist Letter
Attachment F – MCDPS Stormwater Management
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ATTACHMENT B

ATTACHMENT B

ATTACHMENT B

ATTACHMENT B

Attachment C

Attachment D

Benning & Associates, Inc.
LAND PLANNING CONSULTANTS
8933 Shady Grove Court
Gaithersburg, MD 20877
Phone: 301-948-0240
Fax: 301-948-0241

To:

Ms. Kipling Reynolds, Area 3 Chief, M-NCPPC

From:

Joshua O. Maisel

Date:

10-16-15

Re:

Orchard View - Request for Specimen Tree Variance

_________________________________________________________________________

Dear Ms. Reynolds,
In accordance with the requirements of Section 22A-21 of the County Code and on behalf of the applicant, I
am writing to request a variance from provisions of Chapter 22 as it applies to this project. Specifically, a
variance is required in order to remove several large trees.
The trees proposed to be impacted or removed are shown on the pending Preliminary Forest Conservation
Plan (PFCP) for the subject project and identified below. A total of 3 specimen-sized trees with a diameterat-breast-height of 30 inches or greater are present on the site and all 3 are proposed to be removed.
The subject property which contains an existing residence is proposed to be subdivided into 2 lots. In order
to accomplish the subdivision and the eventual construction of two new homes, impacts to the on-site trees
are necessary. The impacts include demolition of the existing home, grading and excavation for two, new
homes, utility connections for two new homes, drywell installation for two new homes, and new driveways.
The severity of the impacts will result in the need to remove the trees.
The following 3 trees are the subject of this variance request:
ST-1, a 30.6" Red Maple in moderate condition, is located in front of the existing home within the limits of
proposed Lot 2. The tree will be impacted by new water and sewer lines to the house on Lot 1, removal of
the old house construction of the new house and driveway, and installation of other utilities. Since
approximately 45% of the root zone will be impacted and because the tree is within 20 feet of the new
house, this tree is proposed to be removed.
ST-2, a 31" Red Maple in poor condition, is located in front of the existing home within the limits of proposed
Lot 2. The tree will be impacted by new water and sewer lines to the house on Lot 1, removal of the old
house construction of the new house and driveway, and installation of other utilities. Since approximately
50% of the root zone will be impacted and because the tree is within 15 feet of the new house, this tree is
proposed to be removed.
ST-3 a 40" Silver Maple in moderate condition, is located within the limits of the house to be built on
proposed Lot 1. In addition to the location of the new home, the tree will be impacted by grading, driveway
and utility installation, and drywells used to collect stormwater. Because 100% of the root zone is impacted,
the tree is proposed to be removed.

Attachment D
Requirements for Justification of Variance:
Section 22A-21(b) Application requirements states the applicant must:
1. Describe the special conditions peculiar to the property which would cause unwarranted hardship;
2. Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed
by others in similar areas;
3. Verify that State water quality standards will not be violated or that a measurable degradation in
water quality will not occur as a result of granting of the variance; and
4. Provide any other information appropriate to support the request.
There are special conditions peculiar to the property which would cause unwarranted hardship should the
variance not be approved. The property is zoned R-200 which requires a minimum lot size of 20,000
square feet along with other dimensional requirements including a width of 100 feet. The property has
enough land area for 2 lots but the width requirement results in an arrangement which places the homes
close to the specimen trees. In order to meet the dimensional requirements of the R-200 zone, the property
must be developed as shown and impacts to the trees are unavoidable.
Should this variance not be approved, the property owner would be deprived of rights commonly enjoyed by
others in similar circumstances. As noted above, this site cannot be developed without the requested
variances. Owner's of land located in the R-200 zone have an expectation of being able to develop their
property if dimensional and other zoning requirements can be met. Denial of the requested variance would
deny the property owner the right to develop in accordance with the R-90 zone.
The granting of a variance to remove or impact specimen trees will not result in a violation of State water
quality standards or any measurable degradation in water quality. There are no environmentally sensitive
features on or near the property such as streams, floodplains, wetlands, or steep slopes which would be
impacted. The planned development which includes two new homes will provide on-site Environmental Site
Design features for management of stormwater runoff.

In addition to the above, Section 22A-21(d) indicates that a variance must not be granted if granting
the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.

This request for a variance will not confer a special privilege that would be denied to other applicants.
Approval of the requested variance will allow the property owner to develop the property in a manner
appropriate for the R-200 zone.
This variance request is not based on conditions and circumstances which are the result of actions by the
applicant. The applicant is proposing to develop the site in accordance all rules and regulations governing
development of property in the location of the site.
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Attachment D
The request for a variance does not arise from a condition relating to land or building use, either permitted or
nonconforming on a neighboring property.
Granting this variance request will not violate State water quality standards or cause measureable
degradation in water quality. As stated earlier, there are no environmentally sensitive features on or near the
property such as streams, floodplains, wetlands, or steep slopes which would be impacted.
For the above reasons, we respectfully request approval of this request for a variance from provisions of
Section 22A-21 of the Montgomery County Code. If you have any questions regarding this request, please
do not hesitate to contact me.
Sincerely,

Joshua O. Maisel
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Attachment E

DEPARTMENT OF ENVIRONMENTAL PROTECTION
Isiah Leggett
County Executive

Lisa Feldt
Director

September 8, 2016
Casey Anderson, Chair
Montgomery County Planning Board
Maryland National Capital Park & Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910
RE:

Orchard View, ePlan 120160120, NRI/FSD application accepted on 9/23/2015

Dear Mr. Anderson:
All applications for a variance from the requirements of Chapter 22A of the County Code
submitted after October 1, 2009 are subject to Section 22A-12(b)(3). Accordingly, given that the
application for the above referenced request was submitted after that date and must comply with Chapter
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all
review required under applicable law, I am providing the following recommendation pertaining to this
request for a variance.
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if
granting the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.
Applying the above conditions to the plan submitted by the applicant, I make the following
findings as the result of my review:
1. The granting of a variance in this case would not confer a special privilege on this applicant that
would be denied other applicants as long as the same criteria are applied in each case. Therefore,
the variance can be granted under this criterion.
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning
Department, and the Maryland Department of Natural Resources Forest Service, the disturbance
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted
as a condition or circumstance that is the result of the actions by the applicant. Therefore, the
255 Rockville Pike, Suite 120 • Rockville, Maryland 20850 • 240-777-7770  240-777-7765 FAX
www.montgomerycountymd.gov/dep

montgomerycountymd.gov/311

301-251-4850 TTY

Attachment E

Casey Anderson
September 8, 2016
Page 2

variance can be granted under this criterion, as long as appropriate mitigation is provided for the
resources disturbed.
3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition
relating to land or building use, either permitted or nonconforming, on a neighboring property.
Therefore, the variance can be granted under this criterion.
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State
water quality standards or cause measurable degradation in water quality. Therefore, the variance
can be granted under this criterion.
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a
variance conditioned upon meeting ‘conditions of approval’ pertaining to variance trees recommended by
Planning staff, as well as the applicant mitigating for the loss of resources due to removal or disturbance
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended
during the review by the Planning Department. In the case of removal, the entire area of the critical root
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even
that portion of the CRZ located on an adjacent property). When trees are disturbed, any area within the
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were
before the disturbance must be mitigated. Exceptions should not be allowed for trees in poor or
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or
provide stormwater management. Tree protection techniques implemented according to industry
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during
construction without permanently reducing the critical root zone, are acceptable mitigation to limit
disturbance. Techniques such as root pruning should be used to improve survival rates of impacted trees
but they should not be considered mitigation for the permanent loss of critical root zone. I recommend
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed. The
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery
County Code.
In the event that minor revisions to the impacts to trees subject to variance provisions are
approved by the Planning Department, the mitigation requirements outlined above should apply to the
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.
If you have any questions, please do not hesitate to contact me directly.
Sincerely,

Laura Miller
County Arborist
cc:

Doug Johnsen, Senior Planner
Jonathan Casey, Senior Planner
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