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Summary
 Staff recommends Approval with conditions.
 The Subject Property is located in the RE-1 zone
 Application creates two lots for two single family detached homes.
 Meets resubdivision criteria, Section 50-29(b)(2)
 Meets requirements of Chapter 22A, Forest Conservation Law
 Substantially conforms to the 1997 Cloverly Master Plan.
 Application has been reviewed under the Subdivision Regulations effective prior to February 13, 2017.
 Staff recommends approval of the Preliminary/Final Water Quality Plan
 The Application does not exceed the 8.0 percent impervious surface restriction for development projects
in the Upper Paint Branch Special Protection Area.
 Staff has not received any citizen correspondence on the Application.

SECTION 1 – RECOMMENDATIONS AND CONDITIONS
PRELIMINARY PLAN NO. 120160280: Staff recommends approval of the Preliminary Plan subject to the
following conditions:
1.

This Application is limited to two (2) lots for two (2) single family detached homes.

2.

The Applicant must comply with the conditions of approval for the Preliminary and Final
Forest Conservation Plan No. 120160280, approved as part of this Preliminary Plan:
a. The Applicant must record a Category I conservation easement over all areas of forest
retention, as specified on the approved Forest Conservation Plan. The Category I
Conservation Easement approved by the M-NCPPC Office of the General Counsel must
be recorded in the Montgomery County Land Records by deed prior to the start of any
clearing, or grading on the Property, and the Liber Folio for the easement must be
referenced on the record plat.
b. The Applicant must install permanent conservation easement signage along the
perimeter of the Category I Conservation Easement. Signs must be installed a maximum
of 100 feet apart with additional signs installed where the easement changes direction.
c. The Final Sediment Control Plan must depict the limits of disturbance (LOD) identical to
the LOD on the approved Forest Conservation Plan.
d. The Applicant must comply with all tree protection and tree save measures shown on
the approved Forest Conservation Plan. Tree save measures not specified on the
approved Forest Conservation Plan may be required by the M-NCPPC forest
conservation inspector.

3.

The Applicant must comply with the conditions of approval for the Preliminary/Final Water
Quality Plan including:
a. Prior to the release of any building permits for the Property, the Applicant must remove
existing impervious surfaces on the Property as shown on the approved Impervious
Surface Exhibit. Areas to be restored to a pervious, natural condition, including
deconsolidation of the soils, as detailed on the approved Forest Conservation Plan.
b. Prior to recordation of the plat, the Applicant must enter into an agreement with the
Planning Board to limit impervious surfaces to no more than 10,862 square feet for the
135,472 square foot net tract area.
c. Prior to release of building permits, the Applicant must demonstrate conformance with
the impervious surface limit.

4.

The Planning Board accepts the recommendations of the Montgomery County Department
of Transportation (“MCDOT”) in its letter dated May 25, 2016, and hereby incorporates
them as conditions of the Preliminary Plan approval. The Applicant must comply with each
of the recommendations as set forth in the letter, which may be amended by MCDOT
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provided that the amendments do not conflict with other conditions of the Preliminary Plan
approval.
5.

Prior to recordation of plat(s), the Applicant must satisfy the provisions for access and
improvements as required by MCDOT.

6.

The Planning Board accepts the recommendations of the MCDPS – Water Resources Section
in its Preliminary/Final Water Quality letter dated September 16, 2016, and hereby
incorporates them as conditions of the Preliminary Plan approval. Therefore, the Applicant
must comply with each of the recommendations as set forth in the letter, which may be
amended by MCDPS – Water Resources Section provided that the amendments do not
conflict with other conditions of the Preliminary Plan approval.

7.

The Applicant must make a Transportation Policy Area Review (“TPAR”) Mitigation Payment
for Transit, equal to 25 percent of the applicable transportation impact tax to the
Montgomery County Department of Permitting Services (“MCPDS”). The timing and amount
of the payment will be in accordance with Chapter 52 of the Montgomery County Code, and
any amendments to this chapter.

8.

The certified Preliminary Plan must contain the following note:
“Unless specifically noted on this plan drawing or in the Planning Board conditions
of approval, the building footprints, building heights, on-site parking, site
circulation, and sidewalks shown on the Preliminary Plan are illustrative. The final
locations of buildings, structures and hardscape will be determined at the time of
issuance of building permits but improvements are not to create impervious
surfaces in excess of 8 percent. Please refer to the zoning data table for
development standards such as setbacks, building restriction lines, building
height, and lot coverage for each lot. Other limitations for site development may
also be included in the conditions of the Planning Board’s approval.”

9.

Record plat must show all necessary easements.

10.

The Adequate Public Facility (APF) review for the preliminary plan will remain valid for eightyfive (85) months from the date of mailing of the Planning Board resolution.
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SECTION 2 – SITE LOCATION & DESCRIPTION
Site Location
The subject property is located on the northwest side of Peach Orchard Road approximately 500 feet
northeast of the intersection of Briggs Chaney Road and Peach Orchard Road. The subject property
consists of Lot No. 1 shown on Plat No. 3632, Kruhm’s Subdivsion of Beall’s Manor (Figure 1) with a total
of 3.0 acres (“Property” or “Subject Property”) (Figure 2). The Subject Property is zoned RE-1, and is
located in the Residential Wedge area of the 1997 Cloverly Master Plan (“Master Plan”).

Subject Property

Figure 1 – Record Plat No. 3632
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Figure 2 – Vicinity
Site Vicinity
The Subject Property is surrounded by single family residential development on all sides. To the north and
east of the Subject Property there are other residential neighborhoods in the RE-1 zone. Further to the
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north is the Paint Branch stream valley. Directly to the west of Subject Property on the east side of Briggs
Chaney, is single family detached housing in the RE-1 zone. Further to the west across Briggs Chaney Road
are single family detached properties in the R-200 zone. To the south, across Peach Orchard Road and
along Briggs Chaney Road are additional single family neighborhood in the RE-1 zone.
Site Analysis
As a single, platted 3.0-acre lot, the Subject Property is improved with an existing single family house with
an access driveway from Peach Orchard Road, and a shed with a gravel driveway that will all be removed
as part of this Application (Figure 3). The Property is located within the Upper Paint Branch watershed,
which is classified by the State of Maryland as Use Class III waters. The Property is in the Upper Paint
Branch Special Protection Area (SPA) and the Upper Paint Branch Environmental Overlay Zone, where
impervious surface for new development is limited to eight percent. The Property is generally flat, with a
few small areas of slopes greater than 25 percent. There is approximately 1.2 acres of existing forest on
the Property and an area of planted bamboo. The Property includes numerous large trees both within and
outside of the forest.
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Figure 3 – Aerial View
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SECTION 3 – APPLICATIONS AND PROPOSAL
Current Application
Preliminary Plan 120160280
The preliminary plan, No. 120160280, proposes to resubdivide existing Lot No. 1 into two lots for two onefamily detached houses (“Preliminary Plan” or “Application”). Because this Application proposes to
subdivide an existing platted property, it is subject to the resubdivision criteria found in Section 5029(b)(2) of the Subdivision Regulations in effect prior to February 13, 2017. The proposed lot sizes are
45,688 square feet for Lot 1 and 85,032 square feet for Lot 2. Both lots will utilize separate driveways
primarily to limit the amount of impervious surface as opposed to a shared driveway, which would be
wider for fire access and create an increase in impervious surfaces.
The original plat dedicated 36 feet of right-of-way from the centerline of Peach Orchard Road. No
additional right-of-way is required.
The Application proposes to save and protect 1.07 acres of existing forest protected in a Category I
Conservation Easement. Because the Subject Property is located in the Upper Paint Branch Special
Protection Area, the Application limits impervious to 8 percent of the area of the Property. All lots will
utilize public water and sewer. Finally, stormwater management will be implemented for each lot.
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Lot 1

Lot 2

Figure 4 – Preliminary Plan
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SECTION 4 – ANALYSIS AND FINDINGS - Preliminary Plan No. 120160280
1. The Preliminary Plan substantially conforms to the Master Plan
The Property is in the 1997 Cloverly Master Plan which divides the planning area into three
communities: 1) the Agricultural Wedge, in the northern part of the area north of Spencerville Road,
2) a Residential Wedge, in the central part of the area, between Briggs Chaney and Spencerville roads,
and 3) the Suburban Communities, between Briggs Chaney Road and the Intercounty Connector. The
Master Plan notes, however, that the boundaries are not rigidly tied to those roadways, which
provides “the variety of house and lot sizes [that] continues to enhance Cloverly’s distinctive
character.” (p 30)
The Subject Property is part of the Residential Wedge. The Master Plan’s objective for Cloverly is to
“maintain the mix of suburban and rural communities resulting from watershed protection and rural
development patterns to reinforce the strength of residential areas and to enhance the quality of
life.” (p 30) The Master Plan recommends that existing low-density zones be retained to reinforce
existing neighborhood or rural character. It recommends cluster development for larger undeveloped
properties to protect natural resources and provide additional open space.
The Application reinforces the objectives of the Residential Wedge in the Master Plan. It maintains
the existing low density residential character through the use of RE-1 zoning standards on the Subject
Property. The impervious surface limitations implemented by the Upper Paint Branch Special
Protection Area is the mechanism through which the watershed protection objectives of the Master
Plan are achieved. The Application does not exceed the 8 percent impervious limit of the SPA as
demonstrated in the impervious surface exhibit (Attachment 4).
Based on this information, the Application is in substantial conformance with the objectives and
recommendations of the Cloverly Master Plan.
2. Public facilities will be adequate to support and service the area of the approved subdivision.
Roads and Transportation Facilities
This Property was reviewed using the Transportation Policy Area Review (TPAR) as part of the 20122016 Subdivision Staging Policy. Under the TPAR test for the Cloverly Policy Area, the roadway test is
adequate, but the transit test is inadequate. As a new residential development located in the Cloverly
Policy Area, the Applicant must make the TPAR payment equal to 25% of the
transportation/development impact tax to Montgomery County Department of Permitting Services
(MCDPS) at the time of building permit. The TPAR payment should be based on one additional singlefamily detached unit because the Property already has one existing unit. The timing and amount of
the payment will be in accordance with Chapter 52 of the Montgomery County Code and is subject to
changes adopted by the County Council. With the required payment, the Application satisfies the
Policy Area Review.
A traffic study is not required to satisfy the APF’s Local Area Transportation Review (LATR) test
because the two new single-family detached units do not generate 30 or more peak-hour trips within
the weekday morning (6:30 to 9:30 a.m.) and evening (4:00 to 7:00 p.m.) peak periods.
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A five-foot sidewalk would normally be constructed along the frontage as part of the Applicant’s
required frontage improvements. In this case, the Montgomery County Department of Transportation
(MCDOT), in their letter dated May 25, 2016 (Attachment 5), is requiring the Applicant to enter into a
covenant with MCDOT to contribute to the cost of the sidewalk when a Capital Improvement Project
takes place along Peach Orchard Road. Because Peach Orchard Road is classified as a primary
residential street, pedestrian infrastructure cannot be waived. However, Staff is supportive of MCDOT
approach using the covenant because of the lack of sidewalks in this general area. A larger, more
comprehensive approach to pedestrian infrastructure via the Capital Improvement Program, while
requiring the Application to pay its fair share at a later date, is acceptable to Staff.
The Cloverly Master Plan recommends a total of 70 feet of right-of-way on Peach Orchard Road. Plat
No. 3623 granted 36 feet of right-of-way on west side of Peach Orchard Road. Therefore, additional
right-of-way dedication is not required.
Other Public Facilities and Services
Other public facilities and services are available and adequate to serve the proposed lots. The Subject
Property has W-1 and S-1 water and sewer service categories, respectively, and will utilize public
water and sewer. The Application was reviewed by the MCDPS, Fire Department Access and Water
Supply office, and a Fire Access Plan was approved on September 8, 2016 (Attachment 7). Other
utilities, public facilities and services, such as electric, telecommunications, police stations, firehouses
and health services are currently operating within the standards set by the 2012-2016 Subdivision
Staging Policy. The Application is located in the James Hubert Blake cluster, which is not identified as
a school moratorium area, and is not subject to a School Facilities Payment on the 2012-2016
Subdivision Staging Policy.
3. The size, width, shape, and orientation of the approved lots are appropriate for the location of the
subdivision, taking into account the recommendations included in the applicable master plan, and for
the type of development or use contemplated.
The Preliminary Plan meets all applicable sections of the Subdivision Regulations. The proposed lot
sizes, widths, shapes and orientations are appropriate for the location of the subdivision, taking into
account the shape and orientation of surrounding lots and for the building type (single family homes)
contemplated for the Property. Because the depth of the Subject Property and other properties along
Peach Orchard Road as well as the unlikeliness of future road development to improve access to the
rear of these properties, the proposal in this Application is the only realistic way to resubdivide these
lots and achieve the zone’s maximum density.
The lots were reviewed for compliance with the dimensional requirements for the RE-1 zone as
specified in the Zoning Ordinance. The lots as proposed will meet all the dimensional requirements
for area, frontage and can accommodate a building which can reasonably meet the width and
setbacks requirements in that zone. A summary of this review is included in Table 1. The Preliminary
Plan has been reviewed by other applicable county agencies, all of whom have recommended
approval.
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Table 1 – Development Review Table
Required by the Zone

RE-1

Minimum Lot Area

43,560 sq. ft. or 1 acres

Minimum Lot Frontage

25 feet

Minimum Lot Width at B.R.L.
Maximum Lot Coverage
Setbacks (for all lots)

125 feet
15%

Front
Side, abutting Residential
Rear, abutting Residential
Building Height
Site Plan Required

50 feet
17 feet min./ 35 feet total
35 feet
50 feet max.
No

Proposed for Approval

Lot 1 = 45,688 sq. ft.
Lot 2 = 85,032 sq. ft.
Lot 1 = 25 feet or more
Lot 2 = 25 feet or more
Lot 1 = 125 feet or more feet
Lot 2 = 125 feet or more
15% or less
50 feet or greater
17 feet min./ 35 feet total or
greater
35 feet or greater
50 feet or lower
No

Resubdivision Criteria: Conformance with Section 50-29(b)(2)
A. Statutory Review Criteria
In order to approve an application for resubdivision, the Planning Board must find that each of the
proposed lots complies with all seven of the resubdivision criteria, set forth in Section 50-29(b)(2) of
the Subdivision Regulations, which states:
“Resubdivision. Lots on a plat for the Resubdivision of any lot, tract or other parcel
of land that is part of an existing subdivision previously recorded in a plat book
shall be of the same character as to street frontage, alignment, size, shape, width,
area and suitability for residential use as other lots within the existing block,
neighborhood or subdivision.”
B. Neighborhood Delineation
In administering Section 50-29(b)(2) of the Subdivision Regulations, the Planning Board must
determine the appropriate resubdivision neighborhood (“Neighborhood”) for evaluating the
Application (Figure 5). In this instance, the Neighborhood selected by the Applicant, and agreed to by
Staff, consists of 28 lots. The analyzed lots include only properties that are recorded by plat in the RE1 Zone, are adjacent to the Subject Property, or are within a reasonable distance from the Subject
Property to provide an adequate sampling of comparable lots. The Neighborhood includes one parcel,
Parcel P142, which is a pre-1958 lot which is exempt from platting. While not normally included in
resubdivision analyses, Staff is of the opinion that it should be included in this analysis because it is
adjacent to the Property and it is too small to resubdivide further. Because it is a pre-1958 parcel,
from a regulatory standpoint it does carry the same development potential as a platted lot at
maximum density. A map and tabular summary of the lot analysis based on the resubdivision criteria
is included in Figure 5 as well as Attachments 9 and 10.
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Subject Property

Parcel 142 (Pre-1958)

Figure 5 – Proposed Neighborhood for the Resubdivision
Comparison of Proposed Lots’ Character to Existing Neighborhood Character
In performing the analysis, the resubdivision criteria were applied to the Neighborhood. The
proposed lots are of the same character with respect to the resubdivision criteria as other lots within
the Neighborhood. Therefore, the proposed resubdivision complies with the criteria of Section 5029(b)(2). As set forth below, the attached tabular summary and graphic documentation support this
conclusion:
Frontage:
The proposed lots are of similar character as existing lots in the Neighborhood with respect to lot
frontage. The proposed lots have frontages of 170.0 feet and 30 feet for Lots 101 and 102,
respectively. In the Neighborhood, the range of lot frontages is between 25 and 564 feet.
Alignment:
The proposed lots are of the same character as existing lots in the Neighborhood with respect to
alignment. The alignment of the proposed lots is perpendicular to the street. Lots in the
Neighborhood are a mix of perpendicular and corner alignments.
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Size:
The proposed lot sizes are in character with the size of existing lots in the Neighborhood. The lot
sizes proposed by this Application are 45,688 square feet and 85,032 square feet for Lots 101 and
102, respectively. The range of lot sizes in the Neighborhood is between 37,645 square feet and
137,503 square feet.
Shape:
The shape of the proposed lots is in character with shapes of the existing lots in the Neighborhood.
The two proposed lots are rectangular and pipestem. The Neighborhood contains three pipestem
shapes and eight irregular, and seventeen rectangular lot shapes.
Width: (at the BRL)
The proposed lots are similar in character with existing lots in the Neighborhood with respect to
width. The width of proposed lots are 136 feet and 153 feet for Lots 101 and 102, respectively.
The range of lot widths within the Neighborhood is between 128 feet and 287 feet.
Area:
The proposed lots are of the same character as existing lots in the Neighborhood with respect to
buildable area. The proposed lots have a buildable area of 25,349 square feet and 50,497 square
feet. The range of buildable areas within the Neighborhood is between 14,145 square feet and
100,513 square feet.
Suitability for Residential Use:
The existing and proposed lots within the identified Neighborhood are all zoned RE-1 and are
suitable for residential use.
4. The Application satisfies all the applicable requirements of the Forest Conservation Law, Montgomery
County Code Chapter 22A.
Forest Conservation Chapter 22A
Natural Resource Inventory/Forest Stand Delineation
The Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) #420141730 for this Property was
approved on June 16, 2014. The NRI/FSD identifies the environmental features and forest resources
on the Property. The Property contains approximately 1.2 acres of moderate priority forest dominated
by tulip tree (Liriodendron tulipifera), with Norway maple (Acer platinoides), black cherry (Prunus
serotine), and white pine (Pinus strobus). There are no streams, wetlands, 100-year floodplain, stream
buffers or highly erodible soils located on or immediately adjacent to the Property. There are a few
small areas of steep slopes greater than 25% located near the existing house. There are 34 trees
greater than or equal to 24” Diameter at Breast Height (DBH) that were identified on or adjacent to
the Property, ten of which are 30” DBH and greater.
Forest Conservation Plan
The Application meets the requirements of Chapter 22A of the Montgomery County Forest
Conservation Law. As required by the County Forest Conservation Law (Chapter 22A of the County
Code), a Preliminary and Final Forest Conservation Plan (FCP) for the Application was submitted with
the Preliminary Plan (Attachment 2). The net tract area for forest conservation is 3.07 acres, which
includes the 3.0-acre site and 0.07 acres of offsite disturbance for the construction of two driveway
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aprons and utility connections. The Application proposes to clear approximately 0.13 acres of forest
for the construction of a house on proposed Lot 102. The existing bamboo will be removed as part of
the grading and construction for the two proposed lots. The Application does not result in a forest
planting requirement, and the 1.07 acres of retained forest will be protected in a Category I
conservation easement.
Forest Conservation Variance
Section 22A-12(b)(3) of the Montgomery County Forest Conservation Law provides criteria that
identify certain individual trees and other vegetation as high priority for retention and protection. The
law requires that there be no impact to: trees that measure 30 inches or greater DBH; are part of an
historic site or designated with an historic structure; are designated as national, State, or County
champion trees; are at least 75 percent of the diameter of the current State champion tree of that
species; or trees, shrubs, or plants that are designated as Federal or State rare, threatened, or
endangered species. Any impact to high priority vegetation, including disturbance to the critical root
zone (CRZ) requires a variance. An applicant for a variance must provide certain written information
in support of the required findings in accordance with Section 22A-21 of the County Forest
Conservation Law. Development of the Property requires impact to trees identified as high priority
for retention and protection (Protected Trees), therefore, the Applicant has submitted a variance
request for these impacts. Staff recommends that a variance be granted.
Variance Request – The Applicant submitted a variance request in a letter dated July 13, 2016, for the
impacts/removal of trees (Attachment 11). The Applicant proposes to remove one (1) Protected Tree
that is 30 inches or greater, DBH, and considered a high priority for retention under Section 22A12(b)(3) of the County Forest Conservation Law. This tree, noted as #26 on the FCP, is a 31” DBH white
mulberry in poor condition. It is located within the existing forest and will be removed as part of the
grading for the construction of proposed Lot 102 (Figure 6).
The Applicant also proposes to impact, but not remove, three (3) Protected Trees that are considered
high priority for retention under Section 22A-12(b)(3) of the County Forest Conservation Law. The
critical root zones of these trees will be impacted during the removal of existing impervious surfaces
and the grading of the proposed lots. Details of the Protected Trees to be affected but retained are
listed in Table 2 and shown graphically in Figure 6.
Table 2 – Protected Trees to be affected but retained

Tree
No.
3

CRZ
Impact
32%

Tree
Condition
Fair

Acer saccharinum 30 inch

18%

Good

Lot 101

Acer platinoides

22%

Fair

Lot 101

Common Name

Botanical Name

Norway Maple

Acer platinoides

28

Silver Maple

29

Norway Maple

Size
(DBH)
33 inch

32 inch

Location
Lot 101
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Figure 6 – Tree Variance Exhibit: one tree removal; three trees affected, but retained
Unwarranted Hardship Basis – Per Section 22A-21, a variance may only be considered if the Planning
Board finds that leaving the Protected Trees in an undisturbed state would result in an unwarranted
hardship, denying an applicant reasonable and significant use of the Property. The Applicant contends
that an unwarranted hardship would be created due to existing conditions on the Property and the
zoning and development requirements for the Property.
The Property contains 11 trees subject to the variance provision, one of which will be removed by this
Application. The tree to be removed, a white mulberry, is a non-native, invasive species in poor
condition. The three trees proposed to be impacted, but retained include two Norway maples, nonnative, invasive species, in fair condition, and one Silver maple in good condition. The critical root
zones of these trees will be impacted by the removal of existing impervious surfaces to allow the
proposed development to comply with the impervious surface limitations of the Upper Paint Branch
Environmental Overlay Zone.
The 3.0-acre Property is zoned RE-1, and proposes the construction of two residential homes. The
location of the homes was dictated to some extent by the shape of the Property and the limited
frontage along Peach Orchard Road. There are numerous large trees located throughout the open and
forested portions of the Property. The number and location of the Protected Trees, the existing forest
located in the rear of the Property, along with the existing shape of the Property create an
unwarranted hardship. If the variance were not considered, the development anticipated on this RE1 zoned Property would not occur. Staff has reviewed this Application and finds that there would be
an unwarranted hardship if a variance were not considered.
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Variance Findings – Section 22A-21 of the County Forest Conservation Law sets forth the findings that
must be made by the Planning Board or Planning Director, as appropriate, in order for a variance to
be granted. Staff has made the following determination based on the required findings in the review
of the variance request and the forest conservation plan:
Granting of the requested variance:
1. Will not confer on the applicant a special privilege that would be denied to other
applicants.
Granting the variance will not confer a special privilege on the Applicant as the
disturbance to the Protected Trees is due to the reasonable development of the Property,
including the removal of existing impervious surfaces. The Protected Trees are located in
the developable area of the Property and adjacent to an existing shed and driveway to be
removed. Any residential development considered for this Property, would be faced with
the same considerations of locating the development on a Property with relatively narrow
frontage along Peach Orchard Road in a way that minimizes impacts to existing forest.
The removal of existing impervious surfaces resulting in impacts to Protected Trees is
necessary to comply with the development standards of the SPA and Environmental
Overlay Zone. Granting a variance to allow land disturbance within the developable
portion of the Property and removal of existing impervious surfaces is not unique to this
Applicant. Staff believes that the granting of this variance is not a special privilege that
would be denied to other applicants.
2. Is not based on conditions or circumstances which are the result of the actions by the
applicant.
The need for the variance is not based on conditions or circumstances which are the result
of actions by the Applicant. The requested variance is based upon existing conditions on
the Property, including the location of the Protected Trees within the developable area
of the Property and adjacent to existing impervious features proposed for removal to
comply with the requirements of the Upper Paint Branch Environmental Overlay Zone.
3. Is not based on a condition relating to land or building use, either permitted or nonconforming, on a neighboring property.
The need for a variance is a result of the existing conditions and the proposed design and
layout of the Property, and not a result of land or building use on a neighboring property.
4. Will not violate State water quality standards or cause measurable degradation in water
quality.
The variance will not violate State water quality standards or cause measurable
degradation in water quality. No trees located within a stream buffer or wetland will be
impacted or removed as part of this Application. One tree in poor condition is proposed
to be removed during the construction, and three trees will be impacted during the
removal of existing impervious surfaces. The conditions immediately surrounding these
three trees will likely be improved. In addition, MCDPS has found the stormwater
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management concept for the Application to be acceptable as stated in a letter dated
September 16, 2016 (Attachment 8). The stormwater management concept incorporates
Environmental Site Design (ESD) standards.
Mitigation for Protected Trees – The Protected Tree subject to the variance provision and proposed
to be removed is located within the existing forest to be cleared. The removal of this tree is included
in the forest clearing calculations and no additional mitigation is recommended.
County Arborist’s Recommendation on the Variance – In accordance with Montgomery County Code
Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the
County Arborist in the Montgomery County Department of Environmental Protection for a
recommendation prior to acting on the request. The request was forwarded to the County Arborist.
On November 1, 2016, the County Arborist provided a letter recommending that a variance be
granted with mitigation (Attachment 12).
Variance Recommendation – Staff recommends that the variance be granted with no additional
mitigation for the reasons stated above.
Special Protection Area Preliminary/Final Water Quality Plan
As part of the requirements of the Special Protection Area Law, a Special Protection Area Water
Quality Plan must be reviewed in conjunction with this Preliminary Plan. Under the provision of the
law, the MCDPS, the Planning Board, and the Montgomery County Department of Environmental
Protection (MCDEP) have different responsibilities in the review of a water quality plan. MCDEP has
reviewed the water quality plan and will require the Applicant to pay SPA stream monitoring and BMP
monitoring fees. MCDPS has reviewed and conditionally approved the elements of the
Preliminary/Final Water Quality Plan under its purview as outlined in a letter dated September 16,
2016 (Attachment 8). As part of their review, the Planning Board’s responsibility is to determine if
environmental buffer protection, SPA forest conservation and planting requirements, and site
imperiousness limits have been satisfied.
Planning Board Special Protection Area Review Elements
Environmental Buffer Protection
There are no areas of environmental buffer on or immediately adjacent to the Property.
Forest Conservation and Planting Requirements
This Property meets all applicable requirements of Chapter 22A of the County Code (Forest
Conservation Law). The majority of the existing forest will be retained and there is no forest planting
requirement on the Property.
Imperviousness
Impervious surface restrictions for development projects in the Upper Paint Branch SPA are set forth
in the Environmental Overlay Zone for the Upper Paint Branch SPA. As per Chapter 59, Section 4.9.18,
the imperviousness for the Application may not exceed 8.0 percent. The Application requires
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improvements within the right-of-way for Peach Orchard Road, including the construction of two
driveway aprons for the proposed houses. The 135,472 square foot tract area for impervious surface
calculations is the result of adding 4,792 square feet of right-of-way for driveway apron construction
along Peach Orchard Road to the 3.0-acre (130,680 square foot) Property. The design of the
Application results in 10,862 square feet of impervious surfaces for the 135,472 square foot net tract
area. The result is eight percent imperviousness for the Application, as depicted on the Impervious
Surface Exhibit dated October 5, 2016 (Attachment 4).
Montgomery County Department of Permitting Service Special Protection Area Review Elements
Montgomery County Department of Permitting Services has reviewed and conditionally approved the
elements of the SPA Final Water Quality Plan under its purview (Attachment 8). These elements
include site performance goals, stormwater management, sediment and erosion control, and
monitoring of Best Management Practices.


Site Performance Goals
As part of the water quality plan, the following performance goals were established for
the Property: minimize storm flow runoff increases and minimize sediment loading.



Stormwater Management Concept
The approved stormwater management concept plan utilizes ESD practices including dry
wells and a micro infiltration trench.



Sediment and Erosion Control
The Preliminary/Final Water Quality Plan approval memo from MCDPS requires that an
engineered sediment control plan be submitted for review.

Staff finds that the Preliminary/Final Water Quality Plan submitted with this Preliminary Plan satisfies
the SPA forest conservation and planting requirements, and meets the imperviousness limits
established in the Upper Paint Branch SPA.
5. All stormwater management requirements shall be met as provided in Montgomery County Code
Chapter 19, Article II, titled “Storm Water Management,” Sections 19-20 through 19-35.
The Preliminary Plan received an approved Preliminary/Final Water Quality Plan from the
Montgomery County Department of Permitting Services, Water Resources Section on September 16,
2016 (Attachment 8). The Application will meet stormwater management goals for each new lot via
drywells and a micro infiltration trench.
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SECTION 5 – CITIZEN CORRESPONDENCE AND ISSUES
This Application was submitted and noticed in accordance with all Planning Board adopted procedures.
One sign referencing the proposed modification was posted along the Subject Property frontage. A presubmission meeting was held at the Subject Property on March 31, 2016 at 7:00 on the Subject Property.
Nine people who were not part of the Applicant’s team attended the meeting and according to the
minutes of that meeting, questions were raised regarding the size of the new house, setbacks, tree
removal, impacts to forest impact, and sewer impacts. According to the minutes of the meeting, the
Applicant and their representatives addressed all questions.
As of the date of this report, Staff has not received any written correspondence on the Application.

SECTION 6 – CONCLUSION
The proposed lots meet all requirements established in the Subdivision Regulations, Forest Conservation
Law in Chapter 22A, and the proposed use substantially conform to the recommendations of 1997 Cloverly
Master Plan. The resubdivided lots are of the same character with existing lots in the Neighborhood by
virtue of the resubdivision analysis. Access and public facilities will be adequate to serve the proposed
lot, and the Application has been reviewed by other applicable county agencies, all of whom have
recommended approval of the Preliminary Plan with the conditions provided. Therefore, approval of the
Application with the conditions specified herein is recommended.
ATTACHMENTS
Attachment 1 – Statement of Justification
Attachment 2 – Preliminary Plan
Attachment 3 – Preliminary Forest Conservation Plan
Attachment 4 – Impervious Surface Exhibit
Attachment 5 – MCDOT Approval Letter, May 25, 2016
Attachment 6 – DPS Fire and Rescue Approval Letter, September 8, 2016
Attachment 7 – Fire Access Plan
Attachment 8 – Preliminary/Final Water Quality Plan Approval Letter, September 16, 2016
Attachment 9 – Resubdivision Neighborhood
Attachment 10 – Resubdivision Tables
Attachment 11 – Variance Request from Applicant
Attachment 12 – County Arborist’s Response Letter, November 1, 2016
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Attachment 1

Planning Area Three Division of the Montgomery County Planning Department
The Maryland National Capital Park & Planning Commission
Property:
Preliminary Plan:
Tax Map:
Zone:
Owner/Applicants:
Submission Date:

LOT 1, Parcel N139
120160280, Shi Property
KR123
RE1
Jianmin Shi
May 2, 2016

STATEMENT OF JUSTIFICATION
& SUMMARY OF APPLICATION
PRELIMINARY PLAN SUBMITTAL
Existing Lot 1, Parcel N139
14616 Peach Orchard Road

Proposed 2 Lot Subdivision
Shi Property
Preliminary Plan Application
MNCPPC FILE NO. 120160280
Pursuant to the Manual of Development Review Procedures, the Applicant,
Jianmin Shi, hereby submits this Statement of Justification setting forth the facts and
reasons in support of Planning Board approval of the proposed Preliminary Plan of
Subdivision Application No. 120160280 (“the Preliminary Plan”), an original subdivision
of Lot 1, Parcel N139, among the Land Records for Montgomery County, Maryland (“the
Subject Property”). The Subject Property, containing approximately 3 acres, has
frontage on Peach Orchard Road in Silver Spring, Maryland and is currently zoned RE1.
The proposed two lot subdivision meets the requirements of the RE1 zone and will be
compatible with the current and diverse character of development along Peach Orchard
Road.

This Preliminary Plan application is being filed pursuant to Section 50-34 of the
Subdivision Regulations (being also Chapter 50 of the Montgomery County Code, 2004,
as amended or the “County Code”) and the development standards set forth in the 2014
Montgomery County Zoning Ordinance applicable to property classified in the RE1
zone. The proposed Preliminary Plan is in accordance with all applicable Subdivision
Regulations and provides a form of development consistent with the approved and
adopted Cloverly Master Plan (The Cloverly Master Plan is an amendment to the
Master Plan for Eastern Montgomery County Planning Area: Cloverly, Fairland, White
Oak (1981), as amended).
The Subject Property
The Subject Property consists of one Lot (Lot 1) and one Parcel (N139), fronting
on Peach Orchard Road, approximately 600 feet northeast of Briggs Chaney Road in
Silver Spring, Maryland. The Subject Property is within the Upper Paint Branch SPA.
The two lots proposed by this Preliminary Plan will reflect the modern eclectic
character of the surrounding neighborhood by implementing the Master Plan
recommended RE1 zoning.
Forest Conservation
Natural Resources Inventory/Forest Stand Delineation No. 420141730 was
approved for the Subject Property on June 16, 2014.
Mr. Norton has identified four specimen trees that will be impacted by the limits of
disturbance (“LOD”) during construction. Mr. Norton recommended specific tree
protection fencing and mechanical root pruning within the LOD in order to provide the
maximum level of protection for trees within and adjacent to the LOD.
Tree Variance
In order to secure approval of the removal of certain trees identified for removal
on the Preliminary Forest Conservation Plan and to disturb the critical root zones of
other identified trees that are listed as priority for retention and protection under the
Natural Resources Article of the Maryland Annotated Code and Chapter 22A of the
County Code , a Variance from the requirements of Chapter 22A has been requested
pursuant to Section 22A-21 and Section 5-1607(c) and Section 5-1611 of Title 5 of
the Natural Resources Article of the Maryland Annotated Code. A Variance Request
accompanies this submission.

Adequate Public Facilities
The Subject Property is in water and sewer categories W-1 and S-1 and both
lots will be served by public water and sewer. All other required public facilities are
adequate to serve the two lots proposed by this subdivision application.
Adequacy of public water and sewer service is in review by the WSSC.
Additional street dedication is proposed for Peach Orchard Road as part of this
Preliminary Plan. Pursuant to the Preliminary Plan, the existing driveway entrance will
remain and a proposed driveway will serve the new lot.
PEPCO, Verizon, Comcast, and Washington Gas all have existing facilities
serving the neighborhood, including the Subject Property, and each has capacity to
serve the additional lots proposed by this subdivision.
The Subject Property is exempt from Local Area Transportation Review and
TPAR trip mitigation requirements.
Conclusion
For the foregoing reasons, the Applicant respectfully request that the proposed
Preliminary Plan of Subdivision be approved. Further, on behalf of the Applicants, the
undersigned certifies that the information set forth in this Statement of Justification is
true, complete, and correct to the best of his knowledge, information, and belief.
Sincerely,

Michael Norton
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Attachment 10
PROJECT
SHI PROPERTY
PROJECT ADDRESS
14616 PEACH ORCHARD ROAD
NORTON#
12-041
RE-SUBDIVISION NEIGHBORHOOD TABULATION
STREET
ADDRESS
AREA
BLOCK LOT
ALIGNMENT
FRONTAGE
NEW LOT
MAYDALE
C
101
170
Perpendicular
NEW LOT
MAYDALE
C
102
30
Perpendicular
FAIRLAND
C
1
440
Corner
FAIRLAND
C
2
175
Perpendicular
FAIRLAND
C
3
149
Perpendicular
FAIRLAND
C
4
148
Perpendicular
FAIRLAND
C
5
143
Perpendicular
FAIRLAND
C
6
159
Perpendicular
FAIRLAND
C
14
133
Perpendicular
FAIRLAND
C
15
564
Corner
C
2
187
Perpendicular
MAYDALE
C
3
207
Perpendicular
MAYDALE
C
4
205
Perpendicular
MAYDALE
C
P142
30
Perpendicular
MAYDALE
MAYDALE
C
34
175
Perpendicular
MAYDALE
C
35
95
Perpendicular
MAYDALE
C
36
88
Perpendicular
MAYDALE
C
37
100
Perpendicular
MAYDALE
C
38
164
Perpendicular
MAYDALE
C
39
146
Perpendicular
MAYDALE
C
40
10
Perpendicular
MAYDALE
C
41
20
Perpendicular
MAYDALE
C
42
241
Perpendicular
MAYDALE
F
11
370
Corner
MAYDALE
F
12
169
Perpendicular
MAYDALE
F
13
170
Perpendicular
MAYDALE
F
14
29
Perpendicular
MAYDALE
F
15
140
Perpendicular
MAYDALE
F
16
167
Perpendicular
MAYDALE
F
17
126
Perpendicular

SHAPE
Irregular
Irregular
Rectangle
Rectangle
Rectangle
Rectangle
Rectangle
Rectangle
Irregular
Irregular
Rectangle
Rectangle
Rectangle
Irregular
Rectangle
Irregular
Irregular
Irregular
Rectangle
Rectangle
Rectangle
Pipestem
Rectangle
Irregular
Rectangle
Irregular
Irregular
Irregular
Rectangle
Rectangle

LOT SIZE WIDTH BUILDABLE RESIDENTIAL
(SF)
AT BRL AREA (SF) SUITABILITY
45688
136
25349
Yes
85032
153
50497
Yes
56112
287
26623
Yes
48079
172
27034
Yes
44162
150
24289
Yes
46810
148
26316
Yes
50141
146
28898
Yes
54827
154
32774
Yes
42801
128
22698
Yes
50833
129
28529
Yes
131115 192
88033
Yes
127337 204
90847
Yes
137503 210
100513
Yes
49051
136
23424
Yes
38857
184
18763
Yes
38407
130
18790
Yes
60655
130
36733
Yes
46686
150
25733
Yes
45952
164
25414
Yes
39802
143
20680
Yes
41693
152
22053
Yes
48981
182
21836
Yes
93666
230
63164
Yes
37645
157
14145
Yes
41865
169
21778
Yes
38023
195
16832
Yes
198
47463
29076
Yes
156
44415
24193
Yes
152
41413
22079
Yes
170
42787
23270
Yes
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July 13, 2016
Maryland National Capital Park and Planning Commission (M-NCPPC)
8787 Georgia Avenue
Silver Spring, Maryland 20910
Shi Property
Request for Specimen Tree Variance
Preliminary Plan #120160280
Norton Project #12-041
On behalf of Jianmin Shi and pursuant to Section 22A-21 Variance provisions of the Montgomery County Forest
Conservation Ordinance and revisions to the State Forest Conservation Law enacted by S.B. 666, we are writing to
request a variance(s) to allow impacts to or the removal of the following trees identified on the approved Natural
Resource Inventory/Forest Stand Delineation for the above-named residential construction project.
Project Description:
The Shi Property is 3.00 acres comprised of one lot and one parcel located at 14616 Peach Orchard Road in Silver
Spring, Montgomery County, Maryland. The site is currently developed with one residential house. The project
consists of one additional proposed house and access drive. The site is surrounded by residential properties to the
north, south, east, and west.
The following specimen trees will be impacted:
Specimen Tree Summary 30" +
Tree Species

Species

D.B.H

Tree

Impact Comments

#

(Scientific Name)

(Common Name)

(inches) Condition

3

ACER PLATINOIDES

NORWAY MAPLE

33,29

FAIR

DAMAGED & BROKEN LIMBS, CAVITY, INVASIVE

26

MORUS ALBA

MULBERRY

31,21

POOR

VINES, 1/2 OF SPLIT DEAD

28

ACER SACCHARINUM

SILVER MAPLE

30,17

GOOD

VINES, DAMAGED & BROKEN LIMBS, OFFSITE

29

ACER PLATINOIDES

NORWAY MAPLE

32

FAIR

VINES, DAMAGED & BROKEN LIMBS, INVASIVE

Percent Rootzone
Impacts
31.9%
35.8%
17.8%
21.6%

Disposition
SAVE
REMOVE
SAVE
SAVE

Requirements for Justification of Variance:
Section 22A-21(b) Application requirements states that the applicant must:

(1)
(2)
(3)
(4)

Describe the special conditions peculiar to the property which would cause the unwarranted hardship;
Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by
others in similar areas;
Verify that State water quality standards will not be violated or that a measurable degradation in water
quality will not occur as a result of the granting of the variance; and
Provide any other information appropriate to support the request.

Justification of Variance
(1)

Describe the special conditions peculiar to the property which would cause the unwarranted hardship;
Response: The program for the project consists of building one home. Efforts have been made to
impact as few trees as possible. The house, garage and driveway on (proposed) Lot 102 have been

located where they are to minimize impacts to existing trees and to minimize the amount of impervious
development.
The proposed plan will impact the root zone of four (4) specimen trees. There is one (1) specimen tree
proposed for removal. Impacts to the root zones of trees #3, 28 & 29 are due to the removal of existing
impervious features (existing shed and existing gravel path).
Majority of impacts arise from the construction of the new house. The second impact to specimen
trees is for grading related to the installation of the proposed driveway. The third impact to specimen
trees is related to proposed dry-well installation in the rear of the proposed house.
(2)

Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by
others in similar areas;
Response: If the Applicant is required to keep all improvements outside the root zones of the specimen
trees, the residence could fail to be built due to the close proximity of specimen trees if the above
referenced improvements must be implemented.

(3)

Verify that State water quality standards will not be violated or that a measurable degradation in water
quality will not occur as a result of the granting of the variance;
Response: Tree removals have been minimized by careful design of the layout ensuring the
preservation of as many specimen trees as possible. In addition, this property will be developed in
accordance with the latest Maryland Department of the Environment criteria for stormwater
management. This includes Environmental Site Design to provide for protecting the natural resources
to the Maximum Extent Practicable. This includes removing excess impervious areas and providing onsite stormwater management systems. A Stormwater Management Concept is currently under review
by the Montgomery County Department of Permitting Services to ensure that this criterion is enforced.
Therefore, the proposed activity will not degrade the water quality of the downstream areas and will
not result in measurable degradation in water quality.

(4)

Provide any other information appropriate to support the request.

As further basis for its variance request, the applicant can demonstrate that it meets the Section 22A-21(d)
Minimum criteria, which states that a variance must not be granted if granting the request:

(1)

Will confer on the applicant a special privilege that would be denied to other applicants;
Response: The construction of the residence onsite is in conformance with the County’s General plan.
As such, this is not a special privilege to be conferred on the applicant.

(2)

Is based on conditions or circumstances which are the result of the actions by the applicant;
Response: The Applicant has taken no actions leading to the conditions or circumstances that are the
subject of this variance request.

(3)

Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
Response: The surrounding land uses (residences) do not have any inherent characteristics or
conditions that have created or contributed to this particular need for a variance.

(4)

Will violate State water quality standards or cause measurable degradation in water quality.
Response: Granting this variance request will not violate State water quality standards or cause
measurable degradation in water quality.

Conclusion:
For the above reasons, the applicant respectfully requests that the MNCPPC Staff APPROVE its request for a
variance from the provisions of Section 22A of the Montgomery County Forest Conservation Ordinance, and
thereby, GRANTS permission to impact/remove the specimen trees in order to allow the construction of this
project.
The recommendations in this report are based on tree conditions noted at the time the NRI/FSD field work was
conducted. Tree condition can be influenced by many environmental factors, such as wind, ice and heavy snow,
drought conditions, heavy rainfall, rapid or prolonged freezing temperatures, and insect/disease infestation.
Therefore, tree conditions are subject to change without notice.
The site plans and plotting of tree locations were furnished for the purpose of creating a detailed Tree Protection
Plan. All information is true and accurate to the best of my knowledge and experience. All conclusions are based
on professional opinion and were not influenced by any other party.
Sincerely,

Michael Norton

Attachment 12

DEPARTMENT OF ENVIRONMENTAL PROTECTION

Isiah Leggett
County Executive

Lisa Feldt
Director

November 1, 2016
Casey Anderson, Chair
Montgomery County Planning Board
Maryland National Capital Park & Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910
RE:

Shi Property, ePlan 120160280, NRI/FSD application accepted on 5/16/2014

Dear Mr. Anderson:
All applications for a variance from the requirements of Chapter 22A of the County Code
submitted after October 1, 2009 are subject to Section 22A-12(b)(3). Accordingly, given that the
application for the above referenced request was submitted after that date and must comply with Chapter
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all
review required under applicable law, I am providing the following recommendation pertaining to this
request for a variance.
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if
granting the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.
Applying the above conditions to the plan submitted by the applicant, I make the following
findings as the result of my review:
1. The granting of a variance in this case would not confer a special privilege on this applicant that
would be denied other applicants as long as the same criteria are applied in each case. Therefore,
the variance can be granted under this criterion.
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning
Department, and the Maryland Department of Natural Resources Forest Service, the disturbance
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted
as a condition or circumstance that is the result of the actions by the applicant. Therefore, the
variance can be granted under this criterion, as long as appropriate mitigation is provided for the
resources disturbed.
255 Rockville Pike, Suite 120  Rockville, Maryland 20850  240-777-0311  240-777-7715 FAX
www.montgomerycountymd.gov/dep

montgomerycountymd.gov/311

301-251-4850 TTY

Casey Anderson
November 1, 2016
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3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition
relating to land or building use, either permitted or nonconforming, on a neighboring property.
Therefore, the variance can be granted under this criterion.
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State
water quality standards or cause measurable degradation in water quality. Therefore, the variance
can be granted under this criterion.
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a
variance conditioned upon meeting ‘conditions of approval’ pertaining to variance trees recommended by
Planning staff, as well as the applicant mitigating for the loss of resources due to removal or disturbance
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended
during the review by the Planning Department. In the case of removal, the entire area of the critical root
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even
that portion of the CRZ located on an adjacent property). When trees are disturbed, any area within the
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were
before the disturbance must be mitigated. Exceptions should not be allowed for trees in poor or
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or
provide stormwater management. Tree protection techniques implemented according to industry
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during
construction without permanently reducing the critical root zone, are acceptable mitigation to limit
disturbance. Techniques such as root pruning should be used to improve survival rates of impacted trees
but they should not be considered mitigation for the permanent loss of critical root zone. I recommend
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed. The
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery
County Code.
In the event that minor revisions to the impacts to trees subject to variance provisions are
approved by the Planning Department, the mitigation requirements outlined above should apply to the
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.
If you have any questions, please do not hesitate to contact me directly.
Sincerely,

Laura Miller
County Arborist
cc:

Mary Jo Kishter, Senior Planner

